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1  Complaint  to  Enjoin  Commissioner  of  Patents 

From  Cancelling  Trade-Mark  Registrations 

To  the  Honorable  the  Judges  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia: 

The  plaintiff  herein,  in  its  Complaint  to  Enjoin  the  Com¬ 
missioner  of  Patents  from  Cancelling  its  Trade-Mark  Reg¬ 
istrations,  alleges: 

1.  That  this  suit  is  brought  by  Galena  Manufacturing 
Company  of  Illinois  (formerly  known  as  Galena  Axle 
Grease  Co.),  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Illinois  and  having  its  principal 
office  and  place  of  business  in  the  City  of  Galena,  County 
of  Jo  Daviess,  State  of  Illinois,  against  the  Commissioner 
of  Patents  to  enjoin  the  latter  from  cancelling  certain 
Trade-Mark  registrations  owmed  by  plaintiff. 

2.  That  the  plaintiff  is  the  owner  of  two  trade-mark  reg¬ 
istrations,  No.  46,026  dated  September  5, 1905,  and  renewed 
September  5,  1925,  and  No.  51,465  dated  April  17,  1906, 
and  renewed  April  17,  1926. 

3.  That  on  the  8th  day  of  May,  1933,  the  Superior  Oil 
Works,  a  corporation  of  the  State  of  Pennsylvania,  having 
an  office  and  place  of  business  at  Warren,  in  the  State  of 
Pennsylvania,  filed  writh  the  Commissioner  of  Patents,  at 
Washington,  D.  C.,  a  petition  praying  cancellation  of  said 

trade-mark  registration  No.  51,465,  and  on  Novem- 

2  ber  1,  1934,  filed  with  the  Commissioner  of  Patents, 
at  Washington,  D.  C.,  a  paper  entitled  “Third 

Amended  Petition  for  Cancellation”,  praying  cancellation 
of  said  trade-mark  registration  No.  46,026. 

4.  That  thereafter,  to  wit — on  the  10th  day  of  August, 
1937,  the  case  having  been  submitted  upon  evidence  pre¬ 
sented  by  the  plaintiff  herein  and  by  said  Superior  Oil 
Works,  aforesaid,  the  Examiner  of  Interferences  for  Trade- 
Marks  rendered  a  decision  sustaining  said  petition  for 
cancellation  and  recommending  that  each  of  the  registra¬ 
tions  No.  46,026  and  No.  51,465  be  cancelled. 
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5.  That  pursuant  to  the  statutes  and  the  rqles  of  prac¬ 
tice  in  the  Patent  Office  in  such  case  made  and  provided, 
the  plaintiff  herein  appealed  from  said  adverse  decision  of 
the  Examiner  of  Interferences  for  Trade-Marks  to  the 
Commissioner  of  Patents,  and  the  case  having  been  argued 
and  submitted  to  the  Commissioner,  a  decision  was  ren¬ 
dered  on  the  7th  day  of  July,  1938,  affirming  the  Examiner 
of  Interferences  for  Trade-Marks. 

6.  That  on  the  22nd  day  of  August,  1938L  within  the 
statutory  period  provided  for  that  purpose,  plaintiff,  pur¬ 
suant  to  Sections  4912  and  4913,  Revised  Statutes  of  the 
United  States,  gave  notice  to  the  Commissionejr  of  Patents 
of  its  appeal  to  the  Court  of  Customs  and  Patjent  Appeals 
from  the  decision  of  the  Commissioner  of  Patents,  and  filed 
with  him,  in  writing,  its  reasons  of  appeal. 

7.  That  on  or  about  the  10th  day  of  September,  1938, 
said  Superior  Oil  Works,  through  its  counsel,  filed  with  the 
Commissioner  of  Patents  a  paper  entitled  “Appellee’s  No¬ 
tice  of  Election  and  Petition  Asking  Dismissal  of  Appeal, 

Under  Section  4911,  Revised  Statutes’!’,  in  which 
3  paper  said  Superior  Oil  Works  filed  notice  that  it 
elected  to  have  all  further  proceedings  iij  the  matter 
of  said  cancellation  proceedings  conducted  as  provided  for 
and  in  accordance  with  Section  4915  R.  S.  (U.|S.  C.,  Title 
35,  Section  63),  which  election  by  said  Superioif  Oil  Works 
was  purported  to  be  made  under  the  provisions  of  Section 
4911  R.  S.  (U.  S.  C.,  Title  35,  Section  59a,) ;  land  in  said 
paper  said  Superior  Oil  Works  requested  the  Commissioner 
of  Patents  to  dismiss  the  appeal  of  the  plaintiff!  herein,  the 
Galena  Manufacturing  Company  of  Illinois. 

8.  That  under  date  of  September  13,  1938,  tjie  Commis¬ 
sioner  of  Patents  issued  an  Order  Dismissing  Appeal,  which 
recited — 

“Now,  therefore,  under  the  provisions  of  Section  4911 
R.  S.  it  is  ordered  that  the  appeal  of  the  Galena  Axle 
Grease  Co.  (now  by  change  of  name  Galena  Manufacturing 
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!  Company  of  Illinois)  be,  and  the  same  is  hereby  dis¬ 
missed. 

and,  accordingly,  no  appeal  is  pending  before  nor  has  been 
decided  bv  the  United  States  Court  of  Customs  and  Patent 
Appeals. 

9.  That  on  or  about  September  24,  1938,  plaintiff, 
through  its  counsel,  filed  with  the  Commissioner  of  Patents 
its  “Petition  to  Commissioner  of  Patents  to  Vacate  Order 
of  September  13,  1938”. 

10.  That  under  date  of  September  27,  1938,  the  Commis¬ 
sioner  of  Patents  rendered  his  decision  on  plaintiff’s  peti¬ 
tion  to  vacate,  immediately  above  mentioned,  and  denied 
said  petition. 


11.  That  plaintiff  has  appealed  to  the  United  States  Court 
of  Customs  and  Patent  Appeals  from  the  decision  of  the 
Commissioner  dated  September  13,  1938,  dismissing  plain¬ 
tiff’s  appeal  and  from  the  decision  of  the  Commissioner 
dated  September  27,  1938,  denying  plaintiff’s  peti- 
4  tion  to  vacate,  but  pending  a  decision  by  the  Court 
of  Customs  and  Patent  Appeals  is  filing  this  bill  in 
i  equity  within  the  statutory  period  provided  for  in  Section 
4911  k  S. 


"Wherefore,  the  plaintiff  prays  this  Honorable  Court : 

_  __ 

l^cr  decree  that  the  defendant,  Conway  P.  Coe-,  Ccm- 
/  missions:  of  Patents,  erred  in  his  decision  of  September 
\  13,  1938,  dismissing  plaintiff’s  appeal  to  the  Court  of  Cus- 
toms  and  Patent  Appeals. 

i)  2.  To  decree  that  "theCommissioner  of  Patents  erred  in 
/^denying  plaintiff’s  petition  te.yacate  said  order  of  Sep¬ 
tember  13,  1938.  i 

I  3.  To  directj  the  Commissioner  of  Patents-  to  withdraw 
r  his  order  of  ^September  13,  1938,  dismissing  plaintiff’s 
Xgrppeal  to  the  Court  of  Customs  and  Patent  Appeals.  ~  ' 

4.  To  issue  an  order  enjoining  the  Commissioner  of  Pat¬ 
ents  from  cancelling  plaintiff’s  trade-mark  registrations 
No.  46,026  and  No.  51,465. 


5.  That  plaintiff  be  granted  its  costs  and  be  granted  sncb 
order  and  further  relief  as  equity  may  require. 

Galena  Manufacturing  Comparjy  of  Illinois, 

By  CHARLES  E  EU^TICE 
President. 

E.  W.  SHEPARD 
715-21  Dist.  Nat’l.  Bank  Bldg., 

Washington,  W.  C., 

Solicitor  for  Plaintiff. 

HENRY  M.  HUXLEY, 

RALPH  MUNDEN, 

Of  Counsel. 

5  Affidavit 

State  of  Illinois, 

County  of  Jo  Daviess ,  ss: 

I 

Charles  E.  Eustice,  being  duly  sworn,  deposes  and  says : 
That  he  is  president  of  the  Galena  Manufacturing  Com¬ 
pany  of  Illinois  (formerly  known  as  Galena  Axle  Grease 
Co.),  the  plaintiff  in  the  above-entitled  cause;  and  that  he 
has  read  the  foregoing  Bill  of  Complaint  and  knows  the 
contents  thereof;  and  that  the  same  is  true!  of  his  own 
knowledge  except  as  to  such  matters  as  herein  stated  to  be 
on  information  and  belief,  and  in  respect  of  tjiose  matters 
he  believes  it  to  be  true. 

CHARLES  E  EUSjriCE 

Subscribed  and  sworn  to,  before  me,  this  |  4th  day  of 
October,  1938. 

WM.  P.  FLYNN, 

Notary  Public. 

6  Amendment  to  Complaint 

Now  conies  Galena  Manufacturing  Companjc  of  Illinois 
(formerly  known  as  Galena  Axle  Grease  Co.),  plaintiff, 
by  its  counsel,  and  amends  its  Complaint  to  Enjoin  Com¬ 
missioner  of  Patents  from  Cancelling  Trade-Mark  Regis¬ 
trations  herein  as  follows : 
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1.  At  the  end  of  Paragraph  1,  change  the  period  to  a 
comma  and  add — jurisdiction  of  this  Court  depending  upon 
Section  4915,  Revised  Statutes  of  the  United  States — 

2.  In  Prayer  No.  5,  line  1,  erase  the  words  “be  granted 
its  costs  and”. 

GALENA  MANUFACTURING  COMPANY 
OF  ILLINOIS 

!  By  E.  W.  SHEPARD 

Its  Counsel, 

1406  G  St  N  W  Wash.  D.  C. 

October  22,  1938. 

I  hereby  certify  that  Defendant  has  been  provided  with  a 
copy  of  the  foregoing  amendment. 

E.  W.  SHEPARD 
Counsel  for  Plaintiff 

7  Ansicer  to  Complaint  to  Enjoin  Cue  Commissioner  of 
Patents  from  Cancelling  Trade-Mark  Registrations. 

1.  The  defendants  admits  the  allegations  of  plaintiff’s 
incorporation  and  principal  place  of  business.  He  admits 
that  the  complaint  purports  to  have  been  brought  under  the 
provisions  of  Section  4915  R.  S.  (U.  S.  C.,  title  35,  sec.  63) 
but  denies  that  the  Commissioner  is  a  proper  party  to  this 
complaint  since,  as  appears  from  the  record,  there  is  an  ad¬ 
verse  opposing  party. 

2.  He  admits,  for  the  purpose  of  this  case,  the  allegation 
of  plaintiff’s  ownership  of  two  trade-mark  registrations, 
Nos.  46,026  and  51,465. 

3.  He  admits  the  allegation  of  paragraph  3  as  to  the 
filing  by  the  Superior  Oil  Works  of  a  petition  for  cancella¬ 
tion  of  said  registrations. 

4.  He  admits  that  the  examiner  of  interferences  sus¬ 
tained  the  petition  for  cancellation  and  recommended  that 

I  said  registrations  be  cancelled. 

8  5.  He  admits  that  on  appeal  to  the  Commissioner  of 
Patents  a  decision  was  rendered  affirming  the  deci¬ 
sion  of  the  examiner  of  interferences. 
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6.  He  admits  that  plaintiff  filed  a  notice  of  ^ppeal  to  the 
United  States  Court  of  Customs  and  Patent  Appeals. 

7.  He  admits  that  the  Superior  Oil  Works  jfiled  a  notice 
of  election  to  have  further  proceedings  conducted  under  the 
provisions  of  Section  4915  R.  S.  (U.  S.  C.,  titl^  35,  sec.  63.) 

8.  He  admits  that  the  Commissioner  of  Pktents  issued 
an  order  dismissing  the  appeal,  as  recited  in  paragraph  8, 
but  avers  that  plaintiff  took  an  appeal  to  the  TjJnited  States 
Court  of  Customs  and  Patent  Appeals  from  4  decision  re¬ 
fusing  to  vacate  the  order  of  dismissal. 

9.  admits  the  allegations  of  paragraph  9. 

10.  He  admits  the  allegations  of  paragraph  10. 

11.  He  admits  the  allegations  of  paragraph  11  as  to  the 
taking  of  the  so-called  appeal  from  the  decision  of  the 
Commissioner  denying  plaintiff’s  motion  to  vacate. 

Further  Answering  he  denies  that  plaintiff  is  entitled  to 
have  the  said  registrations  remain  uncancelled  since  it  is 
deemed  that  the  registrations  should  be  cancelled  in  view 
of  the  evidence  introduced  in  the  cancellation  proceeding 
in  the  Patent  Office  and  for  the  reasons  stated  in  the  deci¬ 
sion  of  the  Examiner  of  Interferences  for  Trade-Marks, 
referred  to  in  paragraph  4  of  the  complaint. 

Further  Answering  he  denies  that  it  js  within  the 
9  jurisdiction  of  this  court  to  make  a  decj-ee  in  accor¬ 
dance  with  the  prayers  for  relief  numbered  1,  2  and  3. 

R.  F.  WHITEHEAD 
Solicitor  for  the  Patent  Office, 
Attorney  for  Defendant. 

October  28, 1938. 

I  lierebey  certify  that  a  copy  of  this  Answer  was  mailed 
to  the  attorney  for  plaintiff  on  October  21,  1938. 

R.  F.  WHITEHEAD 
Solicitor  for  the  Patent  Office, 
Attorney  for  Defendant. 

*  #  •  •  •  •  #  *|*  • 
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15  Motion  for  Leave  to  Intervene  as  a  Defendant. 

To  the  Honorable ,  the  Justices  of  the  United  States  District 
Court,  within  and  for  the  District  of  Columbia: 

Now  comes  the  hereinabove-identified  applicant  for  inter¬ 
vention,  Superior  Oil  Works,  a  corporation  duly  created, 
organized  and  existing  under  the  laws  of  the  Common- 
i  wealth  of  Pennsylvania,  and  domiciled  and  having  its  prin- 
!  cipal  office  and  place  of  business  in  the  borough  and  county 
of  Warren,  in  said  Commonwealth,  and  moves  for  leave 
to  intervene  in  this  action,  as  a  defendant,  in  order  to  assert 
the  defenses  set  forth  in  its  proposed  answer,  a  copy  of 
which  is  hereto  annexed;  the  following  reasons  are 

16  hereinafter  set  forth  as  grounds  upon  which  the  ap¬ 
plicant  for  intervention  relies  as  a  basis  for  the 

grant  of  its  instant  application,  that  is  to  say : 

I  This  applicant  for  intervention  is  the  Superior  Oil  Works, 
which  is  described  in  paragraph  3  of  the  complaint  in  the 
above-entitled  Civil  Action  and  which  filed,  and  success- 
1  fully  prosecuted  in  the  Patent  Office,  its  petition  for  can- 
:  collation,  No.  2574,  which  prayed  cancellation  of  the  plain¬ 
tiff’s  trade-mark  registrations  that  are  described  in  the  sec¬ 
ond  paragraph  of  the  complaint.  The  petition  for  cancel¬ 
lation  was  brought  under  the  provisions  of  section  13  of 
1  the  Trade-Mark  Act  of  February  20,  1905.  As  is  alleged 
in  the  fourth  paragraph  of  the  complaint,  the  Examiner 
of  Trade-Mark  Interferences  sustained  the  applicant’s  peti¬ 
tion  for  cancellation  and  thereby  found,  inter  alia,  that  the 
applicant  for  intervention  was  injured  by  the  registrations 
of  plaintiff’s  trade-mark,  Superior,  and  recommended  the 
cancellation  of  such  registration.  Obviously,  the  applicant 
for  intervention  would  suffer  irreparable  injury  were  the 
prayers  of  the  plaintiff’s  complaint  to  be  granted.  The 
mark,  Superior,  is  the  dominant  and  distinctive  portion  of 
the  name,  Superior  Oil  Works,  of  the  applicant  for  inter¬ 
vention  and  its  use,  as  such,  has  been  objected  to  by  the 
plaintiff.  Furthermore,  relying  upon  these  registrations, 
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the  plaintiff  has  threatened  the  applicant  for  intervention 
with  suit  for  its  (the  applicant’s)  use  of  the  name,  Superior, 
on  containers  of  oil  refined  and  sold  by  it. 

The  representation  of  the  applicant’s  interest  by  the  de¬ 
fendant  in  the  action  may  be  inadequate  and  the  applicant 
will  be  bound  by  a  judgment  in  the  action.  And  the  appli¬ 
cant  has  a  defense  to  plaintiff’s  claim  presenting  both  ques¬ 
tions  of  law  and  fact  which  are  common  to  the  main  action. 

Signed  at  the  City  of  Washington,  j  in  the  District 
17  of  Columbia,  this  thirteenth  day  of  IVfay,  1940. 

JAMES  HAMILTON, 

I 

Attorney  for  the  Applicant  /ojr  Intervention. 

Office  and  Postal  Address : 

Room  519,  Munsev  Buildin|g, 

No.  1329  E  Street,  Northwest, 
Washington,  District  of  Columbia. 

To:  I 

HON.  CONWAY  P.  COE, 

Commissioner  of  Patents, 
through  his  Attorney, 

W.  W.  COCHRAN,  Esquire: 

and 

I 

E.  W.  SHEPARD,  Esquire, 

Attorney  for  the  Plaintiff: 

I 

Gentlemen : 

i 

Notice  is  hereby  given  you  that  the  undersigned  will  bring 
the  foregoing  motion  on  for  hearing  before  the  Motions 
Court,  in  the  Court  House,  in  the  city  of  Washington,  Dis¬ 
trict  of  Columbia,  on  Monday,  the  twentieth  day  of  May, 
1940,  at  ten  o’clock  in  the  forenoon  of  that  da\\  or  as  soon 
thereafter  as  counsel  can  be  heard. 

JAMES  HAMILTON, 

Attorney  for  the  Applicant  for  f.nterventio7i. 
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Service  of  the  foregoing  motion  and  of  the  proposed  an¬ 
swer  thereto  annexed  is  hereby  acknowledged. 

E.  W.  SHEPARD. 

i  Attorney  for  the  Plaintiff. 

The  plaintiff  consents  to  the  grant  of  the  foregoing  mo¬ 
tion  for  leave  to  intervene. 

Washington,  May  14, 1940. 

18  Order 


The  motion,  tiled  by  Superior  Oil  Works,  for  leave  to 
intervene,  as  a  defendant,  in  the  hereinabove-entitled 
Civil  Action,  having  come  on  to  be  heard  this  twenty-eighth 
day  of  May,  1940,  it  is,  upon  consideration  thereof. 

I  Ordered:  That  the  motion  be  granted. 

DANIEL  W.  O’DONOGHUE, 
Justice 
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Intervener ’s  Answer 


To  the  Honorable ,  the  Justices  of  the  United  States  District 
Court,  within  and  for  the  District  of  Columbia: 

I. 

The  herein  above-named  intervener,  Superior  Oil  Works, 
herebv  admits  as  follows,  to-wit: 

(a)  Admits  the  correctness  of  the  description  of  the 
plaintiff,  as  the  same  is  set  forth  in  paragraph  1  of  the  com¬ 
plaint. 

20  (b)  Admits  the  correctness  of  the  description  of  the 

intervener,  as  the  same  is  set  forth  in  paragraph  3  of 
the  complaint. 

(c)  Admits,  for  the  purpose  of  this  Civil  Action,  the 
present  ownership  of  the  trade-mark  registrations  that  are 
set  forth  in  paragraph  2  of  the  complaint.  But  this  inter¬ 
vener  avers  that  both  Patent-Office  tribunals  (the  Exam¬ 
iner  of  Trade-Mark  Interferences  and,  upon  appeal,  the 
Commissioner  of  Patents)  have  found  that  these  registra¬ 
tions  should  be  cancelled. 
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(d)  Admits  the  filing,  in  the  Patent  Office,  lj)y  this  inter¬ 
vener,  as  a  petitioner,  as  is  declared  in  paragraph  3  of  the 
complaint,  of  applications  asking  for  the  cancellation  of 
the  said  trade-mark  registrations ;  but  this  intervener  avers 
that  the  application  for  cancellations  that  was  filed  on  or 
about  November  first,  1934,  and  that  wTas  entitled  Third 
Amended  Petition  for  Cancellation ,  and  upo|n  which  the 
controversy  (Cancellation  No.  2574),  was  finally  submitted 
in  the  Patent  Office,  prayed  cancellation  of  bo\h  the  trade¬ 
mark  registrations  mentioned  in  paragraphs  2  and  3  of  the 
complaint,  and  not  merely  of  one  of  such  registration  (that 
numbered  46026),  as  is  alleged  in  the  concluding  portion 
of  paragraph  3  of  the  complaint. 

(e)  Admits  the  handing-down  of  the  Patent-Office  final 
decisions,  both  adverse  to  the  plaintiff, 

(1)  By  the  Examiner  of  Trade-Mark  Interferences,  after 
final  hearing;  and 

(2)  By  the  Commissioner  of  Patents,  th^  defendant 
herein,  upon  appeal  to  him  therefrom,  as  is  alleged 

21  in  paragraphs  4  and  5  of  the  complaint. 

(f)  Admits  the  allegations  of  paragraph  6  of  the 
complaint.  But  this  intervener  declares  that  the  plaintiff 
never  did  perfect  the  appeal  so  taken  (the  one  recited  in 
paragraph  6  of  the  complaint)  to  the  Court  of  Customs  and 
Patent  Appeals,  by  complying  with  the  provisions  of  Rule 
XXV  of  the  latter  Court,  in  force  then  (that [is,  prior  to 
December,  1938)  by  filing  the  Petition  of  Appeal  and  Tran¬ 
script  of  Record,  as  is  now  and  then  was  required  by  that 
Rule  (XXV).  The  appeal  described  in  paragraph  6  of 
the  complaint  will  hereinafter  be  referred  to  as  the  first 
appeal. 

(g)  Admits  the  allegations  of  paragraph  7  bf  the  com¬ 
plaint. 

(h)  Admits  the  issuance  of  the  Order  of  Dismissal,  by 
the  Commissioner  of  Patents,  the  defendant  hereinabove 
named  in  this  Civil  Action,  as  is  recited  in  paragraph  8 
of  the  complaint.  But  this  intervener  denies  tjhe  sentence 
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that  is  contained  in  the  last  two  lines  of  paragraph  8  of  the 
complaint  and  that  runs  as  follows : 

“  •  •  *  and,  accordingly,  no  appeal  is  pending  before  nor 
has  been  decided  by  the  United  States  Court  of  Customs  and 
Patent  Appeals”. 

And  this  intervener  asserts  that,  despite  the  issuance  of 
the  Commissioner’s  Order  of  Dismissal,  aforesaid,  the  ap¬ 
peal  noticed,  on  August  22,  1938,  in  the  Patent  Office,  and 
described  in  paragraph  6  of  the  complaint,  had  been  taken 
to  and  was  pending  before  the  Court  of  Customs  and  Pat¬ 
ent  Appeals,  at  the  date  of  the  filing  of  the  hereinabove- 
entitled  Civil  Action.  This  intervener  declares  that 
22  the  issuance  of  the  Commissioner’s  Order  of  Dis¬ 
missal,  aforesaid,  was  without  authority  of  law,  and, 
in  support  of  that  assertion,  refers  to  the  case  entitled 
Galena  Manufacturing  Company  of  Illinois,  Appellant,  v. 
Superior  Oil  Works,  Appellee,  and  reported  in  26  C.  C.  P.  A. 
(Patents)  1301,  which  case  was  stemmed  on  Cancellation 
No.  2574,  of  which  the  instant  Civil  Action  forms  a  continu¬ 
ation,  allegedly. 

(i)  Admits  the  allegations  of  paragraphs  9  and  10  of 
the  complaint.  But  this  intervener  avers  that  the  petition 
to  vacate  mentioned  in  paragraph  9  of  the  complaint  was 
a  mere  petition  for  reconsideration,  upon  the  denial  of 
which  no  appeal  could  properly  be  based. 

(j)  Admits  taking,  by  the  plaintiff,  of  its  appeal  (here¬ 
inafter  referred  to  as  the  second  appeal)  to  the  Court  of 
Customs  and  Patent  Appeals,  as  is  recited  in  paragraph  11 
of  the  complaint. 

Further  answering,  this  intervener  avers  that  this  sec¬ 
ond  appeal  was,  under  Rule  XXV  of  the  Court  of  Customs 
and  Patent  Appeals,  perfected,  by  the  plaintiff,  by  filing 
in  the  latter  Court  a  Petition  of  Appeal  and  Transcript  of 
Record,  under  date  of  November  17,  1938  (that  is,  subse¬ 
quent  to  the  filing  of  the  complaint  in  the  instant  Civil  Ac¬ 
tion,  in  this  Court).  Thereafter,  this  intervener,  an  ap¬ 
pellee  in  the  matter  of  both  the  first  appeal  and  second 
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appeal,  hereinabove  mentioned,  did  file,  in  |  the  Court  of 
Customs  and  Patent  Appeals,  motions  asking  that  both  of 
these  appeals  be  dismissed.  After  submission  of  printed 
briefs  and  the  hearing  of  oral  argument  by  the  plaintiff 
and  this  intervener,  as  appellant  and  appellee,  respectively, 
the  Court  filed  a  lengthly  opinion,  in  the  case  (26 

23  C.  C.  P.  A.  (Patents)  1301,  cited  supra)  and  dis¬ 
missed  both  of  the  appeals,  under  dat^  of  June  15, 

1939.  | 

Further  answering,  this  intervener  avers  that  the  plain¬ 
tiff  thereupon  filed,  in  the  matter  of  the  litigation  just  re¬ 
cited  hereinabove,  in  the  Clerk’s  Office  of  the  Supreme 
Court  of  the  United  States,  a  petition  for  a  writ  of  certio¬ 
rari  to  be  addressed  to  the  Court  of  Customs  and  Patent 
Appeals,  and  a  transcript  of  the  record  in  the  case  there- 
before.  Profert  of  the  said  petition  and  transcript,  prop¬ 
erly  certified,  is  hereby  made  by  this  intervener.  The  peti¬ 
tion  was  denied  by  the  Supreme  Court,  November,  1939, 
without  opinion,  and  this  denial  is  reported  in  |308  U.  S.  609 
(Advance  sheets  No.  4) ;  and  60  Supreme  Cojurt  Reporter 
173. 

24  II. 

This  intervener  sets  up  or  presents  the  following  de¬ 
fenses  : 

First  Defense. 

The  complaint  fails  to  state  a  claim  against  either  the 
defendant  or  this  intervener  upon  which  relief  can  be 
granted. 

Second  Defense. 

The  complaint  sets  forth  nothing  by  allegation  or  charge 
or  innuendo  upon  which  any  one  or  more  of  the  prayers  for 
relief  forming  part  of  the  complaint  may  lawfully  be 
granted. 

Third  Defense. 

This  Court  is  without  jurisdiction  to  grant  any  one  or 
more  of  the  first  four  prayers  for  relief  in  tl}e  complaint 
contained. 
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Fourth  Defense. 

The  first  three  prayers  for  relief  in  the  complaint  con¬ 
tained  relate  to  matters  that  have  been  made  res  adjudicata, 
by  the  decision  of  the  Court  of  Customs  and  Patent  Appeals 
in  the  case  entitled  Galena  Manufacturing  Company  of  Illi¬ 
nois,  Appellant,  v.  Superior  Oil  Works,  Appellee,  October 
Term,  1938,  and  reported  in  26  C.  C.  P.  A.  (Patents)  1301, 
wherein  that  Court  held  that  the  Commissioner  was  with¬ 
out  legal  authority  to  dismiss  the  plaintiff’s  appeal,  and 
that  Court  itself  dismissed  the  latter  appeal. 

Fifth  Defense. 

The  applicant,  Galena  Axle  Grease  Co.,  who  was  the 
plaintiff’s  predecessor  in  interest,  was  without  qualification 
to  make  application  for  and  obtain  the  herein-involved 
trade-mark  registration  described  in  paragraph  2  of  the 
complaint,  under  the  ten-year  proviso  of  section  5  of 
25  the  Trade-Mark  Act  of  February  20,  1905,  and  the 
i  plaintiff’s  said  trade-mark  registrations  are  invalid 

by  reason  of  such  want  of  qualification.  It  was  upon  this 
ground  of  want  of  such  qualification  that  the  intervener’s 
petition  for  cancellation  that  was  entitled  Third  Amended 
Petition  for  Cancellation  and  that  was  filed  on  or  about 
November  first,  1934,  and  that  is  described  in  paragraph  3 
of  the  complaint,  and  upon  which  the  controversy  (Cancel¬ 
lation  No.  %374)  was  finally  submitted  in  the  Patent  Office, 
was  sustained  by  both  the  decision  of  the  Examiner  of 
Trade-Mark  Interferences  and  the  decision  of  the  defen¬ 
dant  Commissioner  of  Patents  herein,  profert  of  each  of 
which  decisions  is  hereby  made  in  this  Court.  And  this  in¬ 
tervener  charges  the  fact  to  be  that,  at  no  time,  had  the 
plaintiff’s  predecessor,  Galena  Axle  Grease  Co.,  a  right  of 
registration  of  either  of  the  marks  here  in  controversy, 
under  the  laws  in  such  cases  made  and  provided,  and  that 
this  intervener  was,  has  been  and  still  is  injured  by  the 
registrations  here  in  controversy. 
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Sixth  Defense. 

i 

The  grant  of  each  of  the  plaintiff’s  trade-jnark  registra¬ 
tions  was  invalid  and  was  improvidently  maple,  in  that  the 
mark,  Superior,  which  forms  the  subject  of  ejach  of  the  reg¬ 
istrations  described  in  paragraph  2  of  the  qomplaint,  was 
and  consisted  merely  in  the  name  of  a  corporation  that 
was  in  existence,  in  this  country,  at  the  date$  on  which  the 
application  for  such  registrations  were  respectively  filed 
in  the  Patent  Office  and  that,  as  registered,  such  mark  was 
devoid  of  the  saving  features  enumerated  in  the  name 
clause  of  section  5  of  the  Trade-Mark  Act  of  1905,  and  fell 
and  falls  squarely  under  the  ban  of  that  sectjon,  under  the 
ten-year  clause  or  proviso  of  which  the  plaintiff’s  regis¬ 
trations  herein  involved  were  effected.  Prcjfert  of  prop¬ 
erly  certified  documents  that  establish  this  sijxth  defense  is 
hereby  made.  | 

26  Seventh  Defense. 

The  word,  Superior,  was  publici  juris,  in  the  industries, 
and,  particularly,  in  the  oil  industry,  in  this  country,  and 
its  use  therein  was  of  common  right,  at  the  d^tes  on  which 
the  applications  for  the  plaintiff’s  aforesaid '  registrations 
were  respectively  filed  in  the  Patent  Office.  And  this  inter¬ 
vener  declares  that  the  -word,  Superior,  is  and  was  incap¬ 
able  and/or  insusceptible  of  use  as  a  tradeimark  of  the 
plaintiff  or  its  predecessor  from  which  it  derived  title,  as 
defined  in  and  required  by  the  language  of  the  ten-year  pro¬ 
viso  or  ten-year  clause  of  section  5  of  the  Trajde-Mark  Act 
of  February  20,  1905,  and  is  and  was  capabld  and/or  sus¬ 
ceptible  of  use  only  as  descriptive  of  the  goods  jto  which  it  is 
or  might  have  been  applied. 

Eighth  Defense. 

The  plaintiff’s  registrations  described  in  paragraph  2  of 
the  complaint  are  invalid,  for  the  reason  that,  at  the  dates 
on  w’hich  the  applications  for  them  were  respectively  filed, 
and  therebefore,  in  the  Patent  Office,  the  applicant  for 


16 


Such  registrations  was  disentitled  and  devoid  of  right  to 
claim  ownership  of  the  mark,  Superior,  sought  by  it  to  be 
registered,  because  of  the  applicant’s  admitted  non-occu¬ 
pancy,  from  a  trade-mark  standpoint,  of  overwhelmingly 
by  far  the  greater  part  of  the  territory  of  this  country. 

Ninth  Defense. 

The  plaintiff’s  registrations  described  in  paragraph  2 
of  the  complaint  are  invalid  by  reason  of  dedication  of  the 
mark,  Superior,  to  the  public  by  patent  expiration,  at  and 
before  the  dates  on  which  the  applications  for  such  regis¬ 
trations  were  respectively  filed. 

27  Tenth  Defense. 

The  plaintiff’s  registrations  described  in  paragraph  2 
of  the  complaint  are  invalid,  for  the  reason  that  the  vrord, 
Superior,  that  is  and  was  appropriated  to  the  sole  use  of 
the  plaintiff’s  predecessor,  in  the  oil  industry,  by  such  reg¬ 
istrations,  and  that  was  and  still  is  withdrawn  from  com¬ 
mon  use  therein,  by  such  registrations,  ever  has  been  and 
still  is  incapable  of  such  appropriation  and  insusceptible 
of  use  and/or  registration  as  a  trade-mark  for  the  goods 
set  forth  and  claimed  in  the  respective  statements  forming 
parts  of  these  plaintiff’s  registrations. 

i  Eleventh  Defense. 

The  plaintiff’s  registrations  described  in  paragraph  2  of 
the  complaint  are  invalid,  for  the  reason  that  the  applicant 
for  such  registrations  was  not  using  the  mark,  Superior,  in 
connection  with  lubricating  oil,  at  the  dates  on  "which  the 
applications  therefor  were  respectively  filed  in  the  Patent 
Office,  despite  the  verified  claim  of  the  applicant  for  such 
registrations  made  to  the  contrary. 

i  Twelfth  Defense. 

This  intervener  shows,  unto  Your  Honors,  that,  in  all 
the  litigation,  including  therein  the  instant  Civil  Action, 
that  is  allegedly  based  on  the  Patent-Office  contested  case 


or  controversy,  Cancellation  No.  2475,  this  intervener  has 
continuously  been  and  still  is  an  adverse  p4rty  and/or 
an  opposing  party  within  the  meaning  of  the  fatter  terms 
as  the  same  are  used  in  section  4911,  Revised  Statutes 
(U.  S.  C.,  title  35,  section  59a),  and  in  section  4^15,  Revised 
Statutes  (U.  S.  C.,  title  35,  sec.  63) ;  that  the  ipstant  Civil 
Action  never  has  been  and  is  not  now  properly  Maintainable 
against  the  Commissioner  of  Patents  4s  a  defen- 
28  dant,  under  decisions  of  the  Court  of  j  Appeals  of 
the  District  of  Columbia,  relating  to  spits  brought 
under  the  provisions  of  sections  4911  and  4915^  aforesaid; 
that,  in  order  to  save  itself  from  the  possibility  of  irrepar¬ 
able  injury  flowing  from  the  trial  of  the  instapt  Civil  Ac¬ 
tion  with  the  Commissioner  of  Patents  as  sole|  defendant, 
this  intervener  has  felt  itself  compelled  to  intervene  and 
ensure  a  full  and  adequate  presentation  of  all  the  issues 
raised  by  it  and  of  all  the  proofs  gathered  by  it  during  the 
contest,  Cancellation  No.  2574;  and  that  the  plaintiff  has 
thus  been  enabled  to  avoid  compliance  with  i[he  statutes 
that  prescribe  the  only  venue  in  which  this  intervener  may 
properly  be  sued  under  sections  4911  and  4^15,  herein¬ 
above  identified. 

m. 

In  and  at  the  trial  of  this  cause,  the  two  concluding  pro¬ 
visions  of  section  4915  of  the  Revised  Statute^  (U.  S.  C., 
title  35,  section  63)  will  be  availed  of  by  this  j  intervener, 
that  is  to  say: 


(a) 


1 1  #  #  * 


In  all  suits  brought  hereunder  ivhere  there 

Office  shall 


are  adverse  parties,  the  record  in  the  Patent 
be  admitted  in  whole  or  in  part,  on  motion  of  either  party, 
subject  to  such  terms  and  conditions  as  to  costs,  expenses, 
and  the  further  cross-examination  of  the  witnesses  as  the 
court  may  impose,  without  prejudice,  however,  to  the  right 
of  the  parties  to  take  further  testimony.  ’  ’  *  *  |*  And 


(b)“  *  *  *  The  testimony  and  exhibits,  or  pajrts  thereof, 
of  the  record  in  the  Patent  Office,  when  admitted  shall  have 
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the  same  force  and  effect  as  if  originally  taken  and  pro¬ 
duced  in  court.” 

29  This  intervener  moves  for  and  prays  leave,  under 
the  foregoing  statutory  provisions  just  quoted,  to 
introduce  the  record,  including  the  supplemental  record, 
of  the  petitioner  for  cancellation  (this  intervener)  in  the 
Patent  Office,  together  with  all  exhibits,  both  physical  and 
documentary,  offered  by  it,  during  the  course  of  this  con¬ 
troversy  in  the  Patent  Office.  Profert  is  hereby  made  of 
the  testimony  and  exhibits  of  the  record  of  the  petitioner 
(this  intervener)  in  the  Patent  Office,  including  its  supple¬ 
mental  record,  filed  therein. 

Signed  at  the  city  of  Washington,  in  the  District  of  Co¬ 
lumbia,  this  thirty-first  day  of  May,  1940. 

JAMES  HAMILTON, 

Attorney  for  the  Intervener. 

Office  and  Postal  Address : 

Room  519,  Munsey  Building,  No.  1329  E  Street,  North¬ 
west,  Washington,  District  of  Columbia. 

Service  of  the  foregoing  answer  of  the  intervener  is 
hereby  acknowledged  this  thirty-first  day  of  May,  1940. 

CONWAY  P.  COE, 
Commissioner  of  Patents , 
Defendant , 

By  his  attorney, 

W.  W.  COCHRAN 

5 

Service  of  the  foregoing  answer  of  the  intervener  is 
hereby  acknowledged  this  thirty-first  day  of  May,  1940. 

E.  W.  SHEPARD, 

Attorney  for  the  Plaintiff. 

•  **##••••• 
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I 

| 

30  Stipulation 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  Civil  Action  hereinabove  identified  that  any 
party  hereto  may  at  its  own  expense,  cause  to  be  put  in  a 
state  of  suitable  repair,  and  as  far  as  may  be  practicable, 
in  the  state  in  which  it  was  originally  filed  ir[  the  Patent 
Office,  any  of  the  following  Exhibits  which  h^ve  been  of¬ 
fered  in  evidence  on  its  behalf  and  that  form  part  of  the 
record  of  the  Patent  Office  proceeding  that  Is  known  as 
Cancellation  No.  2574,  to  wit: 

Petitioner’s  Exhibits  127,  128,  129,  177,  1$0,  and  182; 
and  Respondent’s  Exhibit  27. 

31  It  is  hereby  further  stipulated  and  agreed,  by  and 
between  the  parties  to  the  Civil  Action  'hereinabove 

identified,  that  the  Commissioner  of  Patents  ii  authorized 
and  requested  to  transmit  to  and  deposit  with  dnd  transfer 
to  the  custody  of  the  Clerk  of  the  District  Court  of  the 
United  States  within  and  for  the  District  of  Columbia,  all 
exhibits  of  record  in  said  proceeding  known  as  Cancella¬ 
tion  No.  2574. 

It  is  further  stipulated  and  agreed  that  any  of  the  parties 
to  the  Civil  Action  hereinabove  identified  mjav  offer  in 
evidence,  at  the  trial  thereof,  copies  of  any  [part  of  the 
record  in  the  Patent  Office  in  the  matter  of  the  Patent  Office 
proceeding  that  is  known  as  Cancellation  No.  ^574,  subject 
to  the  provisions  of  section  4915,  Revised  Statutes  of  the 
United  States. 

It  is  hereby  further  stipulated  and  agreed,  bv  and  be¬ 
tween  the  parties  to  the  Civil  Action  hereinabovje  identified, 
that  any  of  them  may  offer  in  evidence  uncertified  printed 
copies  of  specifications  and  drawings  (if  anv)|  of  patents, 
and  uncertified  printed  copies  of  statements,  declarations 
and  drawings  (if  any)  of  trade-mark  registrations,  pub¬ 
lished  by  the  Patent  Office,  so-called  Patent  Office  copies, 
and  that  such  uncertified  copies  shall,  when  adriiitted,  have 
the  same  probative  force  and  effect  as  they  would  have, 
were  they  certified,  and  that  such  uncertified  Copies  shall 
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be  subject  to  correction,  bv  agreement  of  the  parties,  at  any 
time  prior  to  the  rendition  of  its  decision,  in  this  cause, 
bv  the  Court. 

Sighed  at  the  City  of  Washington,  in  the  District  of  Co¬ 
lumbia,  this  fourth  day  of  June,  1940. 

CONWAY  P.  COE, 
Commissioner  of  Patents, 
Defendant, 
by  his  attorney, 

W.  W.  COCHRAN 
RALPH  MUNDEN 
Attorney  for  the  Plaintiff. 

JAMES  HAMILTON, 

Attorney  for  the  Intervener-Defendant. 

33  Intervener’s  Motion  For  Leave  To  Amend  Its 

Answer. 


To  the  Honorable,  The  Justices  of  the  United  States  Dis¬ 
trict  Court,  within  and  for  the  District  of  Columbia: 

Now  comes  Superior  Oil  Works,  the  intervener  herein¬ 
above  identified,  and  moves  for  leave  to  amend  its  answer 
filed  on  or  about  the  thirty-first  day  of  May,  1940,  in  the 
following  particulars,  to-wit: 

34  (1)  Add  to  paragraph  (b),  at  the  very  top  of  page 

2  of  the  answer,  the  following : 

But  the  intervener  avers  that  it  (the  intervener)  was  the 
successor  in  interest  to  Superior  Oil  W’orks  Limited,  a  lim¬ 
ited  partnership  created  and  organized  under  and  by  virtue 
of  the  laws  of  the  State  of  Pennsylvania  (otherwise  the 
Commonwealth  of  Pennsylvania)  on  or  about  the  twenty- 
fifth  day  of  January,  1901,  and  located  at  Glade  Township, 
in  the  county  of  Warren  and  said  State,  and,  continuously, 
between  the  said  date  of  the  creation  of  the  said  partner¬ 
ship  and  the  date  of  the  incorporation  of  the  intervener  on 
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or  about  the  eighteenth  day  of  September,  |1916,  engaged 
as  a  refiner  of  petroleum  and  a  seller  of  refijned  petroleum 
products,  including  lubricating  oils,  in  both  ^ntrastate  and 
interstate  commerce  continuously. 

so  that  said  paragraph  (b)  will,  when  so  amended,  read: 

(b)  Admits  the  correctness  of  the  description  of  the  in¬ 
tervener,  as  the  same  is  set  forth  in  paragraph  3  of  the 
complaint.  But  the  intervener  avers  that  it  (the  inter¬ 
vener)  was  the  successor  in  interest  to  Superior  Oil  Works 
Limited,  a  limited  partnership  created  and  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania 
(otherwise  the  Commonwealth  of  Pennsylvania)  on  or 
about  the  twenty-fifth  day  of  January,  1901,  (and  located  at 
Glade  Township,  in  the  county  of  Warren  a|nd  said  State, 
and,  continuously,  between  the  said  date  of  the  creation  of 
the  said  partnership  and  the  date  of  the  incorporation  of 
the  intervener  on  or  about  the  eighteenth  day  of 
35  September,  1916,  engaged  as  a  refiner  of  petroleum 
and  a  seller  of  refined  petroleum  products,  including 
lubricating  oils,  in  both  intrastate  and  interstate  commerce 
continuously. 

(2)  Strike  out  the  last  two  lines  of  the  paragraph  the 
heading  of  which  is 

“Sixth  Defense” 
and  which  occurs  at  the  bottom  of  page  seven  jof  the  answer, 
and,  in  line  5  of  the  said  paragraph,  insert  4  comma  after 
the  word,  “corporation”,  and  for  the  two  words,  “that 
was”,  that  follow,  substitute: 

firm,  and/or  individual  either  as  his  trading  br  commercial 
name  or  his  surname,  that  were  or  was 

so  that  said  paragraph  will,  when  so  amended,  read : 

Sixth  Defense 

The  grant  of  each  of  the  plaintiff’s  trade-ijnark  registra¬ 
tions  was  invalid  and  was  improvidently  made,  in  that  the 
mark,  Superior,  which  forms  the  subject  of  each  of  the 
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registrations  described  in  paragraph  2  of  the  complaint, 
was  and  consisted  merely  in  the  name  of  a  corporation, 
firm,  and/or  individual  either  as  his  trading  or  commercial 
name  or  his  surname,  that  were  or  was  in  existence,  in  this 
country,  at  the  dates  on  which  the  applications  for  such 
registrations  were  respectively  filed  in  the  Patent  Office 
and  that,  as  registered,  such  mark  was  devoid  of  the  saving 
features  enumerated  in  the  name  clause  of  section  5  of  the 
Trade-Mark  Act  of  1905,  and  fell  and  falls  squarely  under 
the  ban  of  that  section,  under  the  ten-year  clause  or  proviso 
of  which  the  plaintiff’s  registrations  herein  involved 

36  were  effected. 

(3)  In  the  next  to  the  last  line  of  the  paragraph  the 
heading  of  which  is 

Seventh  Defense. 

and  which  occurs  at  the  top  of  page  8  of  the  inter¬ 
vener’s  answer,  substitute  for  the  word,  “descriptive”, 
the  following: 

a  common  name 

so  that  said  paragraph  will,  when  so  amended,  read : 

Seventh  Defense. 

The  word,  Superior,  was  publici  juris,  in  the  industries, 
and,  particularly,  in  the  oil  industry,  in  this  country,  and 
its  use  therein  was  of  common  right,  at  the  dates  on  which 
the  applications  for  the  plaintiffs  aforesaid  registrations 
were  respectively  filed  in  the  Patent  Office.  And  this  inter¬ 
vener  declares  that  the  word,  Superior,  is  and  was  incapable 
and/or  insusceptible  of  use  as  a  trade-mark  of  the  plaintiff 
or  its  predecessor  from  which  it  derived  title,  as  defined  in 
and  required  by  the  language  of  the  ten-year  proviso  or 
ten-year  clause  of  section  5  of  the  Trade-Mark  Act  of  Feb¬ 
ruary  20,  1905,  and  is  and  was  capable  and/or  susceptible 
of  use  only  as  a  common  name  of  the  goods  to  which  it  is 
or  might  have  been  applied. 

37  By  the  entry  of  the  amendments  for  leave  to  make 
which  in  its  answer  the  intervener  herein  prays,  the 
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allegations  will  be  brought  into  accord  or  line  with  the 
proofs  to  be  adduced.  Both  the  Commissionej-  of  Patents 
and  the  plaintiff  are  entirely  familiar  with  tlje  proofs  al¬ 
ready  presented  in  the  trade-mark  cancellation  proceeding 
which  is  numbered  2574  and  upon  which  the  jnstant  Civil 
Action  is  stemmed  or  based,  and  with  the  allegations  of  the 
Third  Amended  Petition  upon  which  the  said  cancellation 
proceeding  2574  was  submitted,  in  the  Patent  Office,  and  the 
material  allegations  of  -which  are  included  in  the  inter¬ 
vener’s  answer,  when  the  same  is  amended  as  he  rein  prayed. 

The  failure  to  include  the  foregoing  amendments  in  the 
intervener’s  answer  as  the  same  was  originally  filed  arose 
through  inadvertence. 

Signed  at  the  city  of  Washington,  in  the  District  of  Co¬ 
lumbia,  this  fifteenth  day  of  June,  1940. 

JAMES  HAMILTO[N, 

Attorney  for  the  Intervener. 

Room  519, 

Munsey  Bldg. 

38  Endorsed:  Filed  Jun  15  1940  Charles  E.  Stewart, 
Clerk 

To  Hon.  Conway  P.  Coe,  Commissioner  of  Patents,  De¬ 
fendant:  and  E.  W.  Shepard,  Esq.  Attornev  for  the  Plain¬ 
tiff: 

You  are  hereby  notified  that  the  foregoing  motion  for 
leave  to  amend  will  be  submitted  to  the  Court  at  the  open¬ 
ing  of  the  trial  of  the  hereinabove-entitled  Civil  Action,  on 
the  twentieth  day  of  June,  1940,  or  as  soon  as  practicable 
thereafter  as  may  be. 

JAMES  HAMILTON, 

Attorney  for  the  Intervener. 

Service  of  the  foregoing  motion  and  notice  i£  hereby  ac¬ 
knowledged  this  fifteenth  day  of  June,  1940. 

CONWAY  P.  COE 
Commissioner  of  Patents, 
Defendant, 

by  his  attorney, 

W.  W.  COCHRAN 
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Service  of  the  foregoing  motion  and  notice  is  hereby  ac¬ 
knowledged  this  fifteenth  day  of  June,  1940. 

E.  W.  SHEPARD 
Attorney  for  the  Plaintiff. 

*##*#*•••« 

i  39  Court  Order  Granting  Motion  Of  Intervener- 
Defendant  For  Leave  To  Amend  Its  Answer. 

Order 

The  motion  filed,  on  the  fifteenth  day  of  June,  1940,  by 
the  intervener-defendant,  for  leave  to  amend  its  answer, 
having  come  on  to  be  heard,  it  is,  upon  consideration, 
thereof, 

40  Ordered:  That  the  motion  be  and  the  same  is 
hereby  granted. 

DANIEL  W.  O’DONOGHUE 
Justice 

June  18,  1940. 

The  plaintiff  has  no  objection  to  the  grant  of  the  motion. 

E.  W.  SHEPARD, 

Attorney  for  the  Plaintiff. 

The  defendant  has  no  objection  to  the  grant  of  the  motion. 

i  CONWAY  P.  COE, 

Commissioner  of  Patents, 
Defendant , 

!  by  his  attorney, 

W.  W.  COCHRAN. 

###**•**** 

i  142  The  word  “Superior”,  being  clearly  descriptive, 
the  question  in  this  suit  is  whether  this  word  was  in 
actual  and  exclusive  use  as  a  trade  mark  by  the  plaintiff 
or  its  predecessors  in  title  for  ten  years  next  preceding 
i  February  20th.,  1905.  The  intervener,  the  Superior  Oil 
Works,  is  the  successor  in  interest  of  a  limited  parnership, 
the  Superior  Oil  W7orks,  Limited,  whose  Articles  of  Incor- 


poration  were  recorded  in  Warren  County,  Pennsylvania, 
in  January,  1901. 

I  am  satisfied  from  the  evidence  that  the  intervener’s 
predecessor  used  the  word  “Superior”  in  connection  with 
its  sale  of  oil  before  the  year  1905.  It  is  true  that  the  testi¬ 
mony  in  support  of  that  conclusion  is  largely  based  upon 
recollection,  but  the  recollection  is  of  those  ^Tho  have  been 
in  the  business  of  the  intervener  since  its  be^nning.  This 
testimony  is  corroborated  to  a  certain  extent  by  certain 
entries  in  time  books  and  journals.  The  argument  of  the 
plaintiff  disparaging  certain  testimony  concerning  the  use 
of  a  stencil  offered  in  evidence  by  the  intervejicr  is  not  per¬ 
suasive. 

I  find  that  the  intervener’s  predecessor  use^i  the  notation 
“Superior”  on  oils  sold  by  it  in  both  Ohio  and  Pennsyl¬ 
vania. 

As  to  laches,  I  find  that  the  intervener  used  reason¬ 
able  diligence  in  seeking  to  have  the  plaintiff’s  trade  mark 
cancelled  after  it  first  had  knowledge  of  it. 

The  complaint  should  be  dismissed  with  costs. 

BAILEY, 

J. 

###****#** 

152  Judgment. 

The  hereinabove-entitled  Civil  Action  came  on  to  be  tried 
by  the  Court,  at  the  October  1940  term;  a|nd  the  Court 
having  made  its  findings  of  fact  and  conclusions  of  lawr,  it 
is  hereby 

Adjudged:  On  this  the  tenth  day  of  March  1941  That  the 
complaint  in  this  Action  be  and  it  is  hereby  (Jismissed ;  and 
that  the  defendant,  The  Commissioner  of  Patents,  and  the 
intervener-defendant,  Superior  Oil  Works,  recover  of  the 
plaintiff,  Galena  Manufacturing  Company  of  Illinois,  their 
respective  costs  and  disbursements  as  taxed  hereafter. 

JENNINGS  BAILEY, 

Justice. 
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144  Court’s  Findings  of  Fact  and  Conclusions  of  Law. 

The  above-entitled  Civil  Action  came  on  to  be  tried,  by 
the  Court,  without  a  jury,  at  the  October  (1940)  term,  upon 
the  pleadings  and  proofs  therein,  and  the  briefs  submitted 
by  each  of  the  several  parties  thereto ;  and  the  Court,  being 
fully  advised  in  the  premises,  makes  the  following  findings 
of  fact  and  the  following  conclusions  of  law,  that  is  to  say : 

145  I. 

Findings  of  Fact. 

1.  This  is  a  suit  brought  under  the  provisions  of  section 
4915,  Revised  Statutes,  U.  S.  C.,  title  35,  section  63,  and 
was  timely  filed  within  the  thirty-day  period  prescribed  by 
section  4911,  Revised  Statutes,  U.  S.  C.,  title  35,  section  59a ; 
and  it  is  a  part  and  a  continuation  of  an  application  for 
cancellation  of  two  certain  trade-mark  registrations  of 
the  descriptive  notation,  Superior,  as  applied  to  axle- 
grease  and  like  greases  and  to  lubricating  oil.  These  regis¬ 
trations  were,  under  the  provisions  of  the  ten-year  clause 
of  the  Trade-Mark  Act  of  February  20,  1905,  granted  Sep¬ 
tember  5,  1905,  and  April  17,  1906,  respectively,  upon  ap¬ 
plications  filed,  in  the  Patent  Office,  on  different  dates  in 
the  year  1905,  by  an  Illinois  corporation  known  as  Galena 
Axle  Grease  Co.,  of  Galena,  Jo  Daviess  County,  Illinois, 
under  which  name  the  plaintiff,  Galena  Manufacturing 
Company  of  Illinois,  hereinafter  referred  to  as  the  Galena 
Company,  was  then  doing  business;  and  they  were  duly  re¬ 
newed  for  another  statutory  period  of  twenty  years. 

146  In  a  verified  declaration  that  formed  a  part  of 
each  of  the  aforementioned  applications  for  regis¬ 
tration,  the  Galena  Company  presented,  to  the  Patent  Office, 
a  prima  facie  showing  of  a  right  to  the  registrations  that  it 
sought,  in  a  sworn  statement  setting  forth,  inter  alia,  and 
in  effect,  that  the  mark,  Superior,  had  been  in  actual  use 
as  a  trade-mark  by  the  applicant,  the  Galena  Company,  for 
ten  years  next  preceding  February  20,  1905,  and  that  such 
use  had  been  exclusive.  In  the  same  declaration,  the  Galena 
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Company  asserted  that  it  had  occupied,  in  a  trade-mark 
sense,  the  territory  embraced  by  seven  northern  States  that 
border  one  upon  another,  namely,  Iowa,  Nebraska,  North 
and  South  Dakota,  Minnesota,  Illinois  and  Wisconsin.  In 
a  statement  that  formed  a  part  of  each  of  th^  two  applica¬ 
tions  for  registration,  the  Galena  Company  jset  forth  that 
the  notation,  Superior,  had  been  continuously  used,  in  its 
business  since  October,  1887. 

The  original  application  for  cancellation  of  one  of  the 
registrations  here  in  controversy  was  filed,  in  the  Patent 
Office,  on  May  8,  1933,  by  the  hereinabove-identified  inter¬ 
vener-defendant,  Superior  Oil  Works,  and  was 

147  amended,  so  that  the  contest  was  submitted,  in  the 
Patent  Office,  upon  a  petition  that  is  known  to  the 

record  as  the  Third  Amended  Petition  for  Cancellation,  and 
which  prayed  that  both  of  the  registrations  might  be  can¬ 
celled.  The  latter  petition  was  sustained  b^  the  tribunals 
of  the  Patent  Office. 

As  originally  filed,  in  this  Court,  on  October  7,  1938,  this 
suit  was  brought  against  the  Commissioner  of  Patents  as 
the  sole  party  defendant ;  and  the  complaint  herein  prays, 
inter  alia,  that  the  Commissioner  of  Patents  may  be  en¬ 
joined  from  cancelling  the  two  trade-mark  registrations 
here  in  controversy. 

2.  Superior  Oil  Works  Limited  was  a  limited  partner¬ 
ship,  which  was  created  under  the  laws  of  the  Common¬ 
wealth  of  Pennsylvania  and  the  Articles  of  j&ssociation  of 
which  were  filed  in  Warren  County,  Pennsylvania,  in  Jan¬ 
uary,  1901,  and  which  was  domiciled  therein.  This  limited 
partnership’s  business,  as  a  refiner  of  crude  petroleum  and 
a  seller  of  refined  petroleum  products,  was  taken  over,  in 
September,  1916,  by  Superior  Oil  Works,  a  Pennsylvania 
corporation,  and  the  intervener-defendantL  Within  the 
critical  ten-year  period  of  the  proviso  of  sec- 

148  tion  5  of  the  1905  Act,  the  limited  partnership 
Superior  Oil  Works,  Limited,  sold,  in  intrastate 

and  interstate  commerce,  oil  packed  in  containers  that 
were  marked  with  the  notation,  Superior.  T.  find  that  the 
intervener-defendant’s  predecessor  used  the  notation,  Su- 


28 


perior,  on  oil  sold  by  it  in  both  Ohio  and  Pennsylvania, 
within  the  ten  year  period  that  ended  February  20,  1905. 

3.  The  Galena  Company  first  learned  of  the  intervener-de¬ 
fendant  about  the  year  1930.  The  original  petition  for 
cancellation  was  filed  in  the  Patent  Office  on  May  8,  1933; 
and  I  find  no  proof  in  the  record  of  this  suit  that  the  inter¬ 
vener-defendant  was  prior  to  a  letter  written  to  the  Asso¬ 
ciation  July  28,  1931  cognizant  of  the  use  of  the  notation, 
Superior,  by  the  Galena  Company  upon  goods  sold  by  the 
latter. 

4.  In  the  cancellation  proceeding  of  which  this  suit  is  a 
part  and  a  continuation,  both  the  intervener-defandant  and 
the  Galena  Manufacturing  Company  submitted  proofs;  and 
the  Examiner  of  Trade  Mark  Interferences  filed  a  decision 
therein,  in  and  by  which  the  Examiner  found  that  the  use 
of  the  notation,  Superior,  by  the  Galena  Company  had  not 
been  exclusive  within  the  ten  year  period,  extending  from 
February  20,  1895,  to  February  20,  1905;  and  he  recom¬ 
mended  that  the  trade  mark  registrations  in  question  be 
cancelled.  The  Galena  Company  filed  an  appeal  from  the 
Examiner’s  final  decision  to  the  Commissioner  of  Patents, 
who  affirmed  that  decision.  The  Galena  Company  there¬ 
upon  appealed  from  the  Commissioner’s  decision  to  the 
United  States  Court  of  Customs  and  Patent  Appeals.  The 
intervener-defendant  (then  the  Petitioner-appellee)  then 
timely  filed  in  the  Patent  Office  an  election  to  have  all  fur¬ 
ther  conducted  as  provided  in  Section  4915,  Revised  Stat¬ 
utes,  U.  S.  C.,  title  35,  Sec.  63;  and  the  Commissioner  of 
Patents  filed  an  order  of  dismissal  of  the  Galena  Com¬ 
pany’s  appeal  to  the  Court  of  Customs  and  Patent  Appeals 
from  the  Commissioner’s  final  decision  on  the  merits, 
whereupon  the  Galena  Company  took  an  appeal  to  the 
Court  of  Customs  and  Patent  Appeals  from  the  from  the 
Commissioner’s  order  of  dismissal  of  its  first  appeal.  The 
intervener-defendant  then  filed  in  the  Court  of  Customs  and 
Patent  Appeals  motions  praying  the  dismissal  of  both  of 
the  Galena  Company’s  appeals  thereto;  and  these  motions 
were  granted.  A  petition  filed  by  the  Galena  Company  in 


the  United  States  Supreme  Court  and  praying  that  a  writ 
of  certiorari  be  addressed  to  the  Court  of  Customs 

149  and  Patent  Appeals  in  the  matter  of  its  dismissed  ap¬ 
peals  was  denied. 

5.  The  Galena  Company  timely  filed  in  this  ^ourt  its  bill 
of  complaint  in  the  instant  Civil  Action  under  $ection  4915, 
Revised  Statutes,  U.  S.  C.,  title  35,  sec.  63,  against  the  Com¬ 
missioner  of  Patents  as  the  sole  defendant  who  filed  his 
answer  thereto.  Subsequently  the  Superior  Oil  Works  was, 
on  motion,  permitted  to  intervene  as  a  defendant  in  this 
cause,  and  filed  its  answer,  which  was  later  aniended. 

6.  In  his  opening  statement  on  behalf  of  the  (fralena  Man¬ 
ufacturing  Company,  its  attorney  abandoned  thle  first  three 

nf  frill  of  complaint  herein. 

7.  The  intervener-defendant's  predecessor,  the  Superior 
Oil  Works  Limited,  marked  containers  in  which  it  pack¬ 
aged  and  sold  its  lubricating  oil  with  the  notatio^,  Superior, 
during  the  ten  year  period  prior  to  February  2Q,  1905. 

8.  The  intervener-defendant  used  reasonab)e  diligence 
in  seeking  to  have  the  trade  mark  registrations  here  in 
controversy  cancelled  after  the  intervener-defbndant  first 
had  knowledge  of  the  use  by  the  Galena  Company  of  the 
notation,  Superior,  on  the  goods  of  the  latter. 

9.  At  the  trial  of  the  instant  Civil  Action  no  oral  proofs 
were  taken.  Proofs  were  submitted  before  me  in  the  form 
of  printed  records  some  of  which  contained,  inte^  alia,  depo¬ 
sitions  of  witnesses  examined  during  the  prosecution  of 
the  cancellation  proceedings  in  the  Patent  Officel;  and  there 
were  offered  also  documentary  and  physical  exhibits, 
some  of  which  had  been  used  theretofore  in  that  proceeding, 
and  others  of  which  vrere  offered  in  evidence  de  povo  in  the 
instant  action. 

150  n.  j 

Conclusions  of  Law. 

(a)  The  complant  in  the  hereinabove-entitlecjl  Civil  Ac¬ 
tion  was  properly  filed  under  the  provisions  of  section  4915, 
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Revised  Statutes,  U.  S.  C.,  title  35,  section  63,  as  a  part  and 
a  continuation  of  the  trade-mark  cancellation  proceeding 
entitled  Superior  Oil  Works,  Petitioner,  against  Galena 
Manufacturing  Company  of  Illinois,  Respondent,  and  filed 
originally  on  May  8,  1933  in  the  Patent  Office,  and  num¬ 
bered  therein  2574. 

(b)  The  Commissioner  of  Patents  was  properly  made, 
by  the  plaintiff,  a  party  defendant,  in  the  complaint  of  the 
hereinabove-entitled  Civil  Action;  and  this  Court  had  and 
has  jurisdiction  over  him  as  such  party  defendant. 

(c)  The  Galena  Company  was  without  right  of  registra¬ 
tion,  under  the  ten-year  proviso  of  the  Trade-Mark  Act  of 
February  20,  1905,  of  the  notation,  Superior,  here  in  con¬ 
troversy,  on  the  dates  upon  which  the  Galena  Company 
made  application  for  registration  thereof,  to-wit,  April  18, 

1905,  and  October  23,  1905,  thereunder. 

151  (d)  The  notation,  Superior,  was  not  in  actual  and 

exclusive  use  as  a  trade-mark  of  the  Galena  Com¬ 
pany,  for  ten  years  next  preceding  February  twentieth, 
nineteen  hundred  and  five ;  and  the  latter  was  without  abil¬ 
ity  to  qualify,  as  an  applicant,  under  the  ten-year  proviso 
of  section  5  of  the  Trade-Mark  Act  of  February  20,  1905, 
for  the  registrations  cancellation  of  which  is  herein  sought 
to  be  enjoined  by  the  Galena  Company. 

(e)  The  registrations  of  the  notation,  Superior,  which 
are  numbered  46,026  and  51,465  and  which  were  granted 
the  Galena  Company,  on  September  fifth,  1905,  and  April 
17,  1906,  respectively,  and  which  were  duly  renewed,  are, 
and  each  of  them  is,  invalid  and  should  be  cancelled  by  the 
Commissioner  of  Patents. 

(f)  The  complaint  herein  should  be  dismissed,  with 
costs  and  disbursements  to  the  defendants,  and  each  of 
them,  herein,  to  be  taxed  hereafter  by  the  Clerk. 

JENNINGS  BAILEY 
Justice 


154  Notice  of  Appeal  to  the  Court  of  Appeals  of 
the  District  of  Columbia  Under  Rule  7^(b) 

Notice  is  hereby  given  that  Galena  Manufacturing  Com¬ 
pany  of  Illinois,  the  plaintiff  above  named,  hereby  appeals 
to  the  Court  of  Appeals  for  the  District  of  Columbia  from 
the  final  judgment  in  its  entirety  entered  in  the  4bove  action 
on  March  10, 1941. 

E.  W.  SHEPARD,  j 
Attorney  for  Galeria  Manufac¬ 
turing  Company  of  Illinois, 
Plaintiff. 

1317  PStNW  W^sh.  D.  C. 

Please  Mail  a  copy  to — James  Hamilton  M]unsey  Bldg 
Wash  D.  C.  also — W.  W.  Cochran  U.  S.  Patent  Office 
Wash.  D.  C.  ' 

HENRY  M.  HUXLEY 
RALPH  MUNDEN 
HERBERT  L.  SHEPARD 
Of  Counsel. 

Washington,  D.  C., 

April  9th,  1941. 


158  Plaintiff’s  Statement  of  Points  on  Appeal 

Now  comes  the  plaintiff,  the  Galena  Manufacturing  Com¬ 
pany  of  Illinois,  and  makes  the  following  points  which  it 
will  urge  on  appeal: 

1.  The  Court  erred  in  holding  that  the  intervener-defen¬ 
dant’s  predecessor  used  the  word  “Superior”  in  connec¬ 
tion  with  its  sale  of  oil  before  the  year  1905. 

2.  The  Court  erred  in  holding  that  the  testimony  on  be¬ 
half  of  the  intervener-defendant  is  corroborated  to  any  ex¬ 
tent  by  any  entries  in  time  books  and  journals. 

3.  The  Court  erred  in  holding  that  the  argunjient  of  the 
plaintiff  disparaging  certain  testimony  concerning  the  use 
of  a  stencil  offered  in  evidence  by  the  interveneij-defendant 
was  not  persuasive. 
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4.  The  Court  erred  in  holding  that  the  intervener’s  pre¬ 
decessor  had  used  the  notation  “Superior”  on  oils  sold  by 
it  in  Ohio  and  Pennsylvania. 

159  5.  The  Court  erred  in  holding  that  the  intervener 
used  reasonable  diligence  in  seeking  to  have  the 

plaintiff’s  trade-mark  cancelled  after  it  first  had  knowledge 
of  it. 

6.  The  Court  erred  in  dismissing  plaintiff’s  complaint. 

7.  The  Court  erred  in  holding  that  intervener’s  predeces¬ 
sor  sold  in  intrastate  and  interstate  commerce  oil  packed 
in  containers  that  were  marked  with  the  notation  “Super¬ 
ior”,  and  in  holding  that  the  intervener’s  predecessor  used 
the  notation  “Superior”  on  oil  sold  by  it  in  both  Ohio  and 
Pennsylvania  within  the  ten-year  period  that  ended  Feb¬ 
ruary  20, 1905. 

8.  The  Court  erred  in  holding  that  the  intervener’s  pre¬ 
decessor,  the  Superior  Oil  Works,  Limited,  marked  con¬ 
tainers  in  which  it  packaged  and  sold  its  lubricating  oil 
with  the  notation  “Superior”  during  the  ten-year  period 
prior  to  February  20,  1905. 

9.  The  Court  erred  in  holding  that  the  intervener-defen¬ 
dant  used  reasonable  diligence  in  seeking  to  have  the  trade¬ 
mark  registrations  here  in  controversy  cancelled  after  the 
intervener-defendant  first  had  knowledge  of  use  by  the 
plaintiff  of  the  notation  “Superior”  on  the  goods  of  the 
latter. 

10.  The  Court  erred  in  holding  that  plaintiff  was  with¬ 
out  right  of  registration  under  the  ten-year  proviso  of  the 
Act  of  February  20,  1905,  of  the  notation  “Superior”  on 
the  dates  upon  which  plaintiff  made  application  for  regis¬ 
tration  thereof. 

11.  The  Court  erred  in  holding  that  the  notation  “Su¬ 
perior”  was  not  in  actual  and  exclusive  use  as  a  trade¬ 
mark  of  plaintiff  for  ten  years  next  preceding  February 

20,  1905,  and  that  plaintiff  was  without  ability  to 

160  qualify,  as  an  applicant,  under  the  ten-year  proviso 
of  Section  5  of  the  Trade-Mark  Act  of  February  20, 

1905,  for  the  registrations  cancellation  of  which  was  sought 
to  be  enjoined  by  plaintiff. 


12.  The  Court  erred  in  holding  that  the  registrations  of 
the  notation  “Superior”  which  are  numbered  46,026  and 
51,465,  granted  to  plaintiff  on  September  5, 1^05,  and  April 
17,  1906,  respectively,  which  were  duly  renewed,  are,  and 
each  of  them  is,  invalid  and  should  be  cancelled  by  the  Com¬ 
missioner  of  Patents. 

13.  The  Court  erred  in  failing  to  grant  to  th^  plaintiff  the 
relief  prayed  by  the  complaint. 

14.  The  Court  erred  in  decreeing  that  the  plaintiff,  in¬ 
stead  of  the  intervener-defendant,  should  pay  the  costs. 

E.  W.  SHEPARD 
Attorney  for  Galena  Manufac- 
turing  Company  of  Illinois , 
Plaintiff. 

HENRY  W.  HUXLEY 
RALPH  MUNDEN 
Of  Counsel. 

Washington,  D.  C., 

May  28, 1941. 

•  •  *  •  •  #  •  •  j  •  # 

156  Order  to  Omit  Duplicates  of  Exhibits 

On  motion  of  the  plaintiff  and  upon  consideration,  it  is 
this  16th  day  of  May,  1941,  hereby  ordered  thatj  the  original 
exhibits  introduced  in  evidence  be  transmitted  tjo  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  for 
use  in  connection  with  the  appeal  in  the  above-entitled  case. 


No  objection 
W.  W.  COCHRAN 


JENNING  BAILEY 
Judge 


Attorney  for  Defendant 


No  objection 


i 

I 


Attorney  for  Intervener-Defendant 
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157  Order 

On  motion  of  the  plaintiff  and  upon  consideration,  it  is 
this  16th  day  of  May,  1941,  hereby  ordered  that  the  time 
for  filing  transcript  of  record  on  appeal,  be  and  the  same 
!  hereby  is  extended  to  and  including  June  18,  1941. 

JENNINGS  BAILEY 
Judge 

161  It  is  hereby  certified  that  a  carbon  copy  of  each  of 
the  accompanying  papers  entitled  Designation  of 
Record  and  Plaintiff’s  Statement  of  Points  on  Appeal  was 
today  left  with  the  attorney  for  the  defendant,  at  his  office 
i  in  Washington,  D.  C.,  and  that  a  carbon  copy  of  each  of 
said  papers  was  also  today  left  with  the  attorney  for  the 
i  intervener-defendant  (the  petitioner  for  cancellation),  at 
his  office  in  Washington,  D.  C. 

I  E.  W.  SHEPARD 

Attorney  for  Plaintiff. 

May  28, 1941. 

163  Plaintiff’s  Exhibits 

Ex.  No.  3.  Three  sheets,  being  letters  of  Superior  Refin¬ 
ing  Co.,  dated  October  29,  1908,  letter  of  Allen  County  In¬ 
vestment  Co.,  dated  11/4/08,  and  schedule  of  Galena  Axle 
Grease  Co.,  in  Acct.  with  M.  M.  Cady. 

4.  Bill  of  M.  M.  Cady. 

5.  Three  papers,  consisting  of  letter  of  Durkee-Atwood 
i  Co.,  dated  January  20,  1915,  letter  of  Koon,  Whelan  & 

Hempstead,  dated  May  8,  1916,  and  release  signed  by  D.  L. 
Eustice,  Pres.,  and  G.  S.  Avery,  Secretary. 

6.  Page  634  of  letter  impression  book  of  Galena  Mfg. 
j  Co.,  and  typewritten  copy  of  said  page. 

7.  Letter  from  Sanders,  Monahen  &  Sanders,  dated  July 
16, 1924,  and  carbon  copy  of  reply  from  Galena  Mfg.  Co. 

8.  Carbon  copy  of  letter  from  Galena  Mfg.  Co.  to  Voell 
Bros.,  dated  August  2,  1927. 
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9.  Carbon  copy  of  letter  from  Galena  Mfg.  Co.  to  Green- 
slade  Oil  Co.,  dated  July  7,  1927. 

164  10.  Carbon  copy  of  letter  to  Pennsylvania  Crude 

Oil  Assn.,  consisting  of  sheets  1  and  2,  and  original 
letter  from  Pennsylvania  Grade  Crude  Oil  Assn.,  consist¬ 
ing  of  sheets  3  and  4,  dated  Feb.  5, 1929,  and  Feb.  22,  1929. 

11.  Tissue  pages  485,  486  and  487  of  letter  press  book  of 
Galena  Axle  Grease  Co.,  typewritten  copy  of  said  page  485, 
and  invoice  of  Anton  Schoeninger  dated  Feb.  3,  1896. 

12.  Page  691  of  letter  press  book  of  Galena  Axle  Grease 
Co.,  containing  copy  of  letter  to  Anton  Schoeninger,  dated 
September  2, 1896,  also  typewritten  copy  of  said  letter,  and 
original  invoice  of  Anton  Schoeninger  dated  September  4, 

1896. 

13.  Page  236  of  letter  press  book  of  Galena  Axle  Grease 
Co.,  containing  copy  of  letter  addressed  to  Aiiton  Schoen¬ 
inger  dated  Feb.  19,  1898,  and  typewritten  copy  thereof. 

14.  Invoice  of  Michigan  Barrel  Co.  covering  carload  of 
shipping  cases  to  Galena  Axle  Grease  Co.,  dated  Feb.  24, 
1894. 

15.  Invoice  of  Grocers’  Wooden  Dish  Company  covering 
carload  of  shipping  cases  to  Galena  Axle  Grease  Co.,  dated 
May  31, 1895. 

16.  Invoice  of  Michigan  Barrel  Co.  covering  carload  of 
shipping  cases  to  Galena  Axle  Grease  Co.,  dated  September 
12, 1896. 

17.  Invoice  of  Michigan  Barrel  Co.  covering  carload  of 
shipping  cases  to  Galena  Axle  Grease  Co.,  datfed  April  24, 

1897. 

18.  Invoice  of  Illinois  Can  Co.,  covering  purchase  of  1- 
lb.  tin  cans  labeled  “Superior  Axle  Grease”  by  Galena 
Axle  Grease  Co.,  dated  September  13,  1898. 

19.  Invoice  of  Illinois  Can  Co.,  covering  purchase  of  va¬ 
rious  sizes  of  tin  packages  by  Galena  Axle  Grease  Co., 
dated  1/28/1899. 

20.  Two  papers,  being  original  and  corrected  invoice  of 
Illinois  Can  Co.,  dated  May  27,  1899,  covering  purchase  of 
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various  sizes  of  grease  and  oil  containers  by  Galena  Axle 
Grease  Co. 

21.  Invoice  of  Illinois  Can  Co.  dated  September  29,  1900, 
to  Galena  Axle  Grease  Co.,  covering  purchase  of  various 
sizes  of  containers  lithographed  “Superior”. 

22.  Invoice  of  Bohn  Mfg.  Co.  dated  October  23,  1901,  to 
Galena  Axle  Grease  Co.,  covering  carload  of  knocked-down 

boxes. 

165  23.  Invoice  of  M.  &  M.  Box  Co.,  dated  April  30, 

1904,  to  Galena  Axle  Grease  Co.,  covering  carload  of 
box  shooks  printed  with  trade-mark  “Superior”. 

24.  Invoice  of  Charles  W.  Shonk  Co.  dated  July  16, 1904, 
to  Galena  Axle  Grease  Co.,  covering  purchase  of  sheet 
metal,  the  first  two  items  of  which  were  lithographed  with 
trade-mark  “Superior”. 

25.  Invoice  of  Charles  W.  Shonk  Co.  dated  September  2, 
1905,  to  Galena  Axle  Grease  Co.,  covering  purchase  of  sheet 
metal  lithographed  with  trade-mark  “Superior”. 

26.  Twelve  invoices  covering  purchases  of  sheets  for  can 
bodies,  cans,  or  box  shooks,  all  imprinted  with  trade-mark 
“Superior”. 

27.  Top  section  of  wood  half  barrel  of  27-gallon  capacity. 

28.  Top  section  of  wood  half  barrel  of  33-gallon  capacity. 

29.  Top  section  of  wood  barrel  of  51 -gallon  capacity. 

30.  Top  section  of  straight-side  steel  drum. 

31.  Memorandum  book  of  John  Eiszner  Co.  covering 
sales  and  shipments  of  cooperage  from  their  Stock  Yard 
plant  in  Chicago  during  1912  and  1913. 

32.  Bristol  board  shaped  to  outline  of  the  stencil  shape  of 
Petitioner’s  Exhibit  169  but  with  lower  corners  cut  away 
so  that  it  can  be  more  easily  applied  to  a  barrel  head  like 
Respondent’s  Exhibit  29,  but  maintaining  the  space  exist¬ 
ing  between  the  corners  of  any  letters  and  the  edge  of  the 
stencil  shape. 

33.  Bristol  board  cut  to  stencil  shape  Petitioner’s  Ex¬ 
hibit  129  but  wfith  lower  corners  cut  avray,  while  maintain¬ 
ing  the  space  between  the  corner  of  any  letter  and  the  edge 
of  the  stencil  shape  not  less  than  the  space  between  the 


Cancellation 


166 


41. 


hole  in  the  upper  left-hand  corner  and  the  adjacent  edge  of 
the  stencil  shape. 

34.  Cleveland  City  Directory,  Sheets  1,  2  and  3. 

36.  Stipulation  relating  to  affidavits  of  G-.  P.  Conard  and 
Charles  F.  Pemer. 

37.  Certified  copy  of  petitioner’s  record  in 
2574. 

38.  Certified  copy  of  respondent’s  answer  to  third 
amended  petition  for  cancellation. 

39.  Copy  of  the  depositions  on  behalf  of  Gdlena  Manu¬ 
facturing  Company. 

40.  Certified  copy  of  petitioner’s  supplemental 
record  in  Cancellation  2574. 

Certified  copy  of  decision  of  Examiner  of  Interfer¬ 
ences  for  Trade-marks  in  Cancellation  2574. 

42.  Certified  copy  of  appeal  from  Examiner  of  Interfer¬ 
ences  to  Commissioner  of  Patents  in  Cancellation  2574. 

43.  Certified  copy  of  decision  of  Commissioner  on  appeal. 

44.  Certified  copy  of  pertinent  papers  in  recojrd  of  appeal 
to  the  Court  of  Customs  and  Patent  Appeals. 

| 

Intervener-Defendant’s  Exhibits 

Ex.  No.  6.  Intervener-defendant’s  predecessor’s  Jour¬ 
nal  No.  1. 

7.  Intervener-defendant’s  predecessor’s  Journal  No.  2. 

11.  Metal  stencil,  Patent  Office  numbering  1|. 

12.  Facsimile  of  the  metal  stencil,  Intervener-Defend¬ 
ant’s  Exhibit  No.  11. 

34.  Barrel  head. 

35.  Head  of  a  half-barrel. 

35-A.  Barrel. 

40.  Stipulation  relating  to  Official  Railway 


Register. 

41.  Stipulation  relating  to  Joint  Circulars. 


Equipment 
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Defendant’s  Exhibit 

Ex.  No.  1.  Folder  containing  notice  of  registrations  and 
decisions  of  the  Examiner  of  Interferences  and  the  Assis¬ 
tant  Commissioner  of  Patents. 

E.  W.  SHEPARD 
Attorney  for  Galena  Manufacturing 
Company  of  Illinois,  Plaintiff . 

HENRY  M.  HUXLEY 
RALPH  MUNDEN 
HERBERT  L.  SHEPARD 
Of  Counsel. 

Washington,  D.  C., 

May  28,  1941. 
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EXCERPTS  FEOM  TESTIMONY  AND  PROCEEDINGS 
DESIGNATED  BY  APPELLANT. 

492  Nebo  Mack 

Nebo  Mack,  a  witness  called  on  behalf  o?  Superior  Oil 
Works,  Petitioner,  being  sworn,  deposes  and  says : 
Question  1.  What  is  your  name!  Answeh  Nebo  Mack. 
Q.  2.  What  is  your  age  ?  A.  65.  j 

Q.  3.  Where  do  you  reside  ?  A.  Clarendon  Ji  eights,  Mead 
Township,  Warren  County,  Pennsylvania. 

Q.  4.  Are  you  employed  at  present?  A.  Yeb,  by  Superior 
Oil  Works. 

I 

•  *  #  •  *  •  *  j* 

493  Q.  11.  Please  tell  us,  if  you  can,  what  month  of  the 
year  1903,  you  entered  the  employ  of  Superior  Oil 

Works,  the  limited  partnership?  A.  January  the  fifth. 

Q.  12.  WTiat  were  the  duties  of  your  employment?  A.  In 
the  shipping  department. 

Q.  13.  What  was  the  business  in  which  Superior  Oil 
Works,  the  limited  partnership,  was  engaged  at  this  time? 
A.  Shipping  finished  goods. 

Q.  14.  What  do  you  mean  by  goods  ?  A.  Finished  lubri¬ 
cating  oils. 

Q.  15.  Did  the  business  of  the  Superior  Oil  Works,  the 
limited  partnership,  include  burning  oils?  A.  jfes,  they  did. 

Q.  16.  In  what  containers  w^ere  the  oils,  burning  and  lu¬ 
bricating  both,  shipped  ?  A.  In  the  early  da^s,  they  were 
shipped  in  wooden  containers. 

Q.  17.  What  do  you  mean  by  the  early  days!?  A.  Well,  I 
mean  when  I  first  went  to  work  for  them.  j 

Q.  18.  What  sort  of  wooden  containers  Were  used,  in 
those  early  days?  A.  Hardwood  barrels. 

•  •  •  •  •  •  #  *  |  •  * 

496  Q.  39.  Besides  this  metal  stencil  wii;h  regard  to 
which  you  have  been  testifying,  did  vj>u  use  other 
stencils  furnished  by  the  purchasers  of  the  oilsl  in  the  early 
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days  of  your  employment  or  prior  to- 1905?  A.  Yes,  quite 
often. 

Q.  40.  How  did  you  use  this  stencil  in  making  a  brand 
with  it  on  the  wooden  barrels,  that  is,  how  did  you  lay  it 
down?  A.  I  laid  it  flat  on  the  head. 

Q.  41.  Are  there  any  means  by  which  you  are  able  to 
identify  this  metal  stencil  about  which  you  have  been  testi- 
ifying?  A.  Well,  it  has  been  in  the  barrel  house  there  since 
the  day  I  went  to  work  there.  The  reason  I  can  identify  it, 
it  hung  on  the  door  right  in  my  sight. 

Q.  42.  Is  there  anything  about  the  shape  of  the  metal? 
A.  We  circled  the  corners  off,  we  cut  the  corners  off  to  fit 
closer  to  the  bottom  edge  of  the  head. 

Q.  43.  Why  did  you  wish  to  have  the  brand  made  near 
the  bottom  edge  of  the  head?  A.  To  leave  more  room  for 
gross  and  tare  weights  and  gallons. 

Q.  44.  Was  there  any  other  reason  for  your  cutting  a 
bit  of  the  metal  from  the  corner  of  this  metal  stencil? 
A.  Yes,  there  was.  One  of  the  employees  wanted  a  small 
piece  of  copper  and  we  cut  the  one  corner  off  (indicating 
where). 

*##•###*•* 

Q.  46.  How  long  did  you  use  this  metal  stencil  about 
which  you  have  been  testifying,  that  is,  from  what  date  or 
time  to  about  what  date  or  time,  in  branding  barrels  or  con¬ 
tainers  of  lubricating  oils?  A.  From  the  early  days  of 

1903.  Oh !  I  judge  up  to  about  1925. 
********** 

497  X-Q.  52.  Mr.  Mack,  you  never  saw  any  of  the  part¬ 
nership  papers  of  the  Superior  Oil  Works  which  has 

been  called  a  limited  partnership?  A.  I  have  not. 
i  X-Q.  '53.  Then  except  by  hearsay  you  don’t  know 
whether  you  were  working  for  a  partnership  or  not,  do  you? 
A.  No.  I  didn’t,  because  I  never  asked  what  they 
were. 

498  X-Q.  54.  Then,  with  reference  to  those  questions 
which  related  to  a  limited  partnership,  you  were  only 

guessing? 
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I 

I 

i 

Objected  to  by  Mr.  Hamilton :  The  question  is  indefinite 
and  fails  to  state  what  answers  the  cross-questioner  desires 
to  make  inquiry  about,  in  regard  to  the  parts  (that  he  speci¬ 
fies  by  “you  were  only  guessing.” 

By  Mr.  Munden:  I  refer  the  witness  to  all  those  ques¬ 
tions  in  the  typed  testimony  which  the  witnes^  is  at  liberty 
to  look  at.  I  refer  to  all  of  those  questions  which  refer  to 
the  Superior  Oil  Works  as  a  limited  partnership. 

By  Mr.  Hamilton :  The  witness  is  not  calledi  upon  to  read 
his  deposition  on  direct  examination  throughout  in  order 
to  discern  and  determine  what  the  cross-questioner  has  in 
mind. 

By  Mr.  Munden:  I  -would  remind  the  counsel  for  the  pe¬ 
titioner  that  this  is  not  the  time  nor  place  lor  argument 
and  would  ask  the  witness  to  answer. 

A.  No,  I  don’t  think  I  was.  I  never  asked  (;he  Company 
whether  they  were  a  limited  partnership  or  n<j)t. 

X-Q.  55.  Then  with  respect  to  your  answers!  to  questions 
which  related  to  the  limited  partnership,  you  iwere  testify¬ 
ing  about  something  concerning  which  you  were  not  in¬ 
formed? 

By  Mr.  Hamilton :  I  make  the  same  objection.  The  ques¬ 
tion  is  wholly  indefinite  and  likely  to  mislead  by  its  being 
so. 

By  Mr.  Munden :  I  do  not  desire  to  misleac|  the  witness, 
but  should  like  to  have  an  answer  to  mv  last  question. 

A.  Yes. 

***•••#•!*# 

499  X-Q.  66.  What  is  this  stencil  made  of  j?  It  is  brass, 
is  it  not  ?  A.  Yes,  it  is  brass.  No,  I  ^m  wrong  on 

that,  copper. 

X-Q.  67.  Among  metals,  copper  is  considered  as 

500  a  soft  metal ;  is  it  not?  A.  Well,  it  is  so^t  but  it  isn’t 
as  soft  as  brass  is. 

*****###*# 

X-Q.  76.  You  have  no  way  of  telling  whether  this  sheet 
of  copper  “Petitioner’s  Exhibit  1”  is  the  ver^  same  sheet 

i 
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of  copper  that  was  used  as  a  stencil  from  the  period  between 
1903  and  1905  ?  A.  Well,  I  have  seen  it  in  the  barrel  house 
and  used  it  off  and  on  between  the  period  of  the  two  dates. 

X-Q.  77.  But  you  don’t  find  any  initials  or  other  mark 
that  you  could  point  out,  showing  that  this  was  the 
501  very  same  piece  of  copper  that  was  used  back  in 
those  days?  A.  Well,  there  are  no  initial  marks  on 
it. 

*•••••**•* 

X-Q.  79.  Then,  it  is  quite  possible  that  during  your  ab¬ 
sence  a  different  stencil  was  introduced,  that  is,  different 
from  the  one  used  from  the  period  from  1903  to  1905?  A.  I 
never  seen  it,  if  it  was. 

X-Q.  SO.  Others  besides  yourself  used  the  stencil  in 
marking  barrels,  did  they  not  ?  A.  They  did,  at  times.  I 
was  in  the  barrel  house  at  the  same  time  they  was  using  it. 

X-Q.  81.  Except  for  the  times  that  you  were  absent  from 
the  plant?  A.  Yes. 

X-Q.  S2.  It  is  quite  possible  that  there  might  have  been 
an  accident  to  the  original  stencil  and  another  one  substi¬ 
tuted  during  your  absence?  A.  I  did  not  see  a  new  one  and 
I  saw  the  old  one  when  I  come  back. 

i  X-Q.  S3.  But  you  had  no  identifying  mark  such  as  initials 
on  the  old  one  with  which  to  identify  it?  A.  Well,  on  a  new 
one  on  a  week’s  time  would  show  up  new  and  bright  yet; 
and  on  the  old  one  would  be  black  covered  with  lampblack. 

X-Q.  84.  That  is  just  your  opinion,  is  it  not  ? 

By  Mr.  Hamilton :  This  line  of  questioning  asks  for  opin¬ 
ion.  See  X-Q.  82. 

A.  Why,  no,  you  take  a  new  brand  and  brand  four  or  five 
barrels  probably  with  it,  there  would  be  hardly  any  lamp¬ 
black  on  it. 

X-Q.  85.  It  is  possible  that  if  someone  had  taken  a  dirty 
piece  of  copper  and  made  a  stencil  without  consulting  you, 
there  might  have  been  lampblack  on  it;  is  it  not? 

By  Mr.  Hamilton :  This  line  of  questioning  is  objected  to. 
It  calls  for  mere  opinion  evidence  and  for  surmise, 


43 

502  conjecture  and  speculation,  for  which  tjhere  is  not  an 
iota  of  basis  in  the  direct  examinatioja  of  this  wit¬ 
ness. 

A.  Well,  it  might  have  been,  but  I  did  not  ^ee  the  stencil. 

X-Q.  86.  Then,  the  only  reason  you  have  J  for  believing 
that  this  piece  of  copper,  Petitioner’s  Exhibit jl,  is  the  same 
piece  of  copper  that  you  used  between  1903  and  1905  is 
because  you  never  discovered  there  was  a  new  one  ?  A.  No, 
I  know  that  is  the  same  brand  because  I  nevpr  seen  a  new 
one. 

X-Q.  87.  Then  the  only  reason  you  can  testify  now  that 
this  is  the  same  piece  of  copper  that  was  usec^  between  1903 
and  1905  is  because  you  don ’t  remember  havihg  seen  a  new 
one?  A.  Yes. 

No  further  cross-examination.  Re-Direct  j  Examination 
by  Mr.  Hamilton. 

Rd-Q.  88.  In  your  answer  to  X-Q.  55  you  ajnswered,  Yes, 
that  with  respect  to  your  replies  to  questions  j>n  your  direct 
examination  which  related  to  the  limited  partnership,  you 
were  “testifying  about  something  concerning  which  you 
were  not  informed.”  What  was  it  about  which  you  were 
not  informed  in  your  replies  to  these  questions? 

By  Mr.  Munden :  I  object  to  that  as  being  indefinite.  In 
order  to  make  a  complete  answer  the  witness  would  have  to 
recite  everything  concerning  which  he  was  hot  informed, 
probably  including  the  Einstein  theory,  and  many  other 
matters  concerning  which  we  are  not  interested  in  this 
examination. 

By  Mr.  Hamilton:  The  question  that  I  have  just  pro¬ 
pounded  is  by  no  means  as  indefinite  as  wa^  the  X-Q.  55, 
to  which,  by  the  way,  I  made  objection  on  th^  ground  that 
that  question  was  wholly  indefinite  and  likely  to  mislead 
the  witness  by  its  being  so.  I  now  give  notice  that  in  ask¬ 
ing  this  question,  Rd-Q.  88,  I  do  not  intend  to  waive  my 
objections  made  during  cross-examination,  but  will 

503  insist  upon  each  and  every  of  such  objections  at  final 
hearing. 
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i  A.  The  only  thing  I  remember  that  I  answered — what 
was  it  vou  mentioned  there? 

Rd-Q.  S9.  The  question  is  repeated.  A.  The  only  thing 
I  remember  that  they  were  a  corporated  company,  No,  what 
was  it?  I  am  afraid  you  will  have  to  make  that,  that  I  can’t 
answer  it. 

#**•**•••• 

!  Rd-Q.  92.  When  you  answered  X-Q.  55  affirmatively  or 
by  a  “Yes,”  what  was  it  that  you  intended  to  say  you  were 
hot  informed  about?  A.  I  can  not  bring  it  to  my 
mind. 

###•##•*** 

504  Rd-Q.  97.  During  your  cross-examination,  you 
i  were  asked  this  cross-question: 

i  X-Q.  55.  Then  with  respect  to  your  answers  to  questions 
which  related  to  the  limited  partnership,  you  were  testify¬ 
ing  about  something  concerning  which  you  w^ere  not  in¬ 
formed?” 

and  you  answered:  Yes.  What  was  that  about  which  you 
intended  to  convey  by  your  answer  that  you  were  not  in¬ 
formed?  A.  I  know  that  I  was  not  informed  whether  it 
was  a  stock  company  or  a  corporation. 

Rd-Q.  98.  And  was  that  all  about  which  you  intended  to 
convey  by  your  answer  to  X-Q.  55  that  you  were  not  in¬ 
formed  ? 

By  Mr.  Munden :  I  object  to  that  question  as  being 

505  indefinite  and  shall  object  to  an  answer  unless  the 
witness  carefully  studies  the  typed  notes  of  his  tes¬ 
timony  which  involved  answers  to  questions  which  related 
in  any  way  to  the  limited  partnership. 

By  Mr.  Hamilton:  Mr.  Mack  (addressing  the  witness), 
you  will  please  not  pay  any  attention  to  the  talk  put  on 
the  record  by  Mr.  Munden  during  this  redirect  examination. 
Pay  attention  to  my  questions  and  answer  them  without 
regard  to  Mr.  Munden ’s  remarks. 

A.  Yes. 


By  Mr.  Munden:  It  is  noted  on  the  record  that  the  wit¬ 
ness  did  not  refer  to  the  typed  record  of  his  jprevious  testi¬ 
mony,  and  objection  is  made  to  his  answer  |t‘or  the  reason 
that  he  was  not  in  a  position  to  make  ah  accurate  an¬ 
swer. 

. 

506  Rd-Q.  110.  Do  not,  then,  the  circled  or  curved 
corners  that  were  formed  by  cuttinjg  aid  you  in 

identifying  the  metal  stencil,  Petitioner’s  Exhibit  No.  1? 

By  Mr.  Munden.  Objected  to  as  an  obvious  attempt  to 
lead  the  witness. 

By  Mr.  Hamilton:  Now,  never  mind  Mr. ! Munden ’s  re¬ 
marks,  Mr.  Mack.  His  remarks  are  intended  ^for  the  Officer 
who  is  to  decide  this  case,  and  you  have  nothing  to  do  with 
them. 

507  A.  Yes. 

Rd-Q.  111.  As  your  answer  to  X^Q.  87,  -which 

reads : 

“X-Q.  87.  Then,  the  only  reason  you  can  testify  now 
that  this  is  the  same  piece  of  copper  that  was  used  between 
1903  and  1905,  is  because  you  don’t  remembet  having  seen 
a  new  one?” 

you  said  “Yes.”  Was  the  only  reason  that  }’ou  were  able 
to  identify  Petitioner’s  Exhibit  No.  1,  the  me^al  stencil,  as 
being  the  very  one  that  was  used  by  you  between  1903  and 
1905  the  fact  that  you  don’t  remember  having  seen  a  new 
one,  a  new  stencil?  A.  Yes. 

Rd-Q.  112.  Examine  again  the  stencil,  Petitioner ’s  Ex¬ 
hibit  1,  and  then  enumerate  or  tell  the  Conimissioner  of 
Patents  all  the  features  of  that  stencil  that  Onable  you  to 
identify  it  as  the  very  one  that  you  used  from  j;he  beginning 
of  your  employment  continuously  thereafter  in  your  work 
at  the  barrel  house?  A.  First,  I  identify  it  by  the  hole  in 
the  corner  up  here  (indicating  where),  next  by  the  way  we 
cut  the  corners  to  fit  the  lower  edge  of  the  bead,  and  by 
cutting  the  strip  off  here  to  give  to  the  man  who  wanted 
to  do  a  little  patching. 
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Rd-Q.  113.  What  is  the  purpose  of  the  hole  in  the  corner 
of  the  metal  stencil,  Petitioner’s  Exhibit  1,  which  you  men¬ 
tioned  in  the  last  answer  that  you  have  given?  A.  Why, 
to  hang  it  on  the  wall  when  you  ain ’t  using  it. 

Re-direct  Examination  Closed.  Re-cross  Examination  by 
Mr.  Munden. 

Rx-Q.  114.  Mr.  Mack,  where  is  the  part  of  the  copper  that 
was  cut  off  to  give  to  the  man  that  wanted  to  do  a  little 
patching;  I  mean,  from  what  part  of  the  stencil  was  that 
taken?  A.  From  the  lower  right-hand  corner  (indicating 
the  lower  right-hand  corner  of  the  Exhibit). 

Rx-Q.  115.  WTien  was  that  part  cut  off?  A.  Oh!  It  must 
be  in  the  neighborhood  of  fifteen  years  ago. 
***••••••• 

509  Harry  F.  Cogswell. 

Harry  F.  Cogswell,  a  witness  called  on  behalf  of  Superior 
Oil  Works,  Petitioner,  being  sworn,  deposes  and  says  (Depo¬ 
sition  began  at  11:45  o’clock  A.  M.) : 

Question  1.  What  is  your  name?  Answer.  Harry  F. 
Cogswell. 

Q.  2.  What  is  your  age?  A.  53. 

Q.  3.  WTiere  do  you  reside?  A.  112  Water  Street,  War¬ 
ren,  Pennsylvania. 

Q.  4.  Are  you  employed  at  present?  A.  I  am. 

Q.  5.  By  whom?  A.  Superior  Oil  Works. 

•  ****••••* 

511  Q.  25.  At  the  time  that  you  entered  the  employ  of 
Superior  Oil  Works,  Limited,  how  were  lubricating 
oils  marketed  by  it,  packaged?  Or,  in  what  containers,  kind 
of  containers,  were  they  put  up?  A.  Usually  in  wooden  oil- 
barrels,  but  some  smaller  quantities  in  tin  cans, — usually  of 
five-  or  ten-gallon  capacity. 

i  Q.  26.  Referring  to  this  same  early  time,  in  what  sort  of 
containers  were  burning  oils,  kerosene,  fuel  oil,  and  gasoline 
packaged  or  put  up  by  your  employer  of  that  time,  Superior 
Oil  Works,  Limited? 


By  Mr.  Munden :  Objection  is  made  to  thi 
ceding  question  until  the  witness  qualifies  as 
formation  necessary  to  answer. 

By  Mr.  Hamilton :  It  is  too  late,  Mr.  Mundejn,  properly  to 
object  to  a  question  after  it  has  been  answered  and  another 
question  propounded. 

A.  Kerosene  and  gasoline  were  generally  shipped  in 
wooden  barrels,  also  in  tank  cars ;  but  the  fuel  bil  was  seldom 
shipped  except  in  tank  cars. 

#**«*«*^** 

514  Q.  48.  By  what  means  are  you  enabled  to  identify 
that  stencil?  A.  By  having  frequently 'seen  it  in  use 

and  noting  the  absence  of  a  comma  aft^ir  the  word, 
“Works,”  also  by  the  manner  in  which  the  three  comers 
have  been  cut  off. 

515  Q.  49.  Why  should  there  have  been  a  comma  after 
the  word,  “Works”?  A.  Because  it  constitutes  an 

address  and  I  was  always  taught  to  use  a  comma  at  the  end 
of  the  first  line  or  rather  after  each  line  of  all  address  ex¬ 
cept  the  last. 

Q.  50.  Is  there  any  other  part  of  the  title  of  the  partner¬ 
ship  omitted  from  that  stencil?  A.  Yes,  sir;  the  word  Lim¬ 
ited. 

Q.  51.  In  your  answer  to  Q.  7,  you  say,  in  spjeaking  of  the 
partnership:  “Superior  Oil  Works,  Limite^l,  commonly 
referred  to  as  Superior  Oil  Works.’’  What  wps  the  reason 
that  the  word  “Limited”  was  omitted,  if  yop  know?  A. 
Probablv  due  to  the  fact  that,  had  the  word  “Limited”  been 
used,  it  would  have  necessitated  using  smaller  letters  in  the 
name,  thereby  making  the  stencilled  package  less  legible. 

By  Mr.  Munden :  The  answer  is  objected  to  o^  the  grounds 
that  it  is  quite  obviously  merely  the  opinion  of  the  witness 
and  that  he  is  not  testifying  from  facts  within  hfs  knowledge. 

Q.  52.  You  have  pointed  out  that  “the  manjner  in  which 
the  three  corners  have  been  cut  off”  was  a  feature  that 
served  as  a  means  of  identification  by  you  of!  this  stencil. 
Do  you  know  for  what  reason  the  two  lower  Corners  were 


s  and  the  pre- 
paving  the  in- 
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circled  or  rounded  off?  A.  It  was  done  to  allow  the  stencil 
to  be  placed  on  the  head  of  the  package  closer  to  the  bottom 
so  as  to  make  room  for  additional  stencilling  on  the  upper 
part  of  the  head. 

Q.  53.  What  is  the  additional  room  used  for?  What  ad¬ 
ditional  stencilling  was  put  on  the  upper  part  of  the  head? 
A.  The  gross  and  tare  weights  of  the  package  and,  in  many 
instances,  the  net  weight  and  the  number  of  gallons  con¬ 
tained  in  the  package  and,  in  certain  cases,  special  marks 
or  numbers  as  desired  by  the  consignee  or  purchaser. 

Q.  54.  Do  you  know  why  the  upper  right-hand  corner  of 
the  stencil  was  rounded?  A.  A  former  employee,  now  de¬ 
ceased,  one  Andrew  Malm,  cut  off  the  upper  right- 

516  hand  corner  for  use  in  patching  a  figure  stencil  which 
had  broken  out. 

Q.  55.  When  was  this  rounding  of  the  upper  right-hand 
borner  done?  A.  I  do  not  recall  the  date. 

Q.  56.  Can  you  tell  us  even  approximately  or  even 
roughly?  A.  Approximately  16  or  18  years  ago. 

517  Q.  65.  Between  May  of  the  year  1902,  and  the  year 
1905,  February  20th  of  the  latter  year,  was  the  sten¬ 
cil,  Petitioner’s  Exhibit  1,  used  at  the  plant  of  the  partner¬ 
ship,  Superior  Oil  Works,  Limited,  aided  by  the  auxiliary 
strip-stencil,  in  the  manner  that  you  have  described  in  your 
answer  to  Q.  58,  to  mark  or  brand  or  stencil  packages  or 
containers  of  lubricating  oils? 

By  Mr.  Munden :  Question  being  objected  to  as  being  an 
obvious  attempt  to  lead  the  witness. 

By  Mr.  Hamilton :  There  is  absolutely  nothing  leading  in 
that  question  and  it  is  perfectly  admissible. 

A.  Yes,  sir. 

Q.  66.  Between  the  dates  just  mentioned  in  my  last  pre¬ 
ceding  question,  were  containers  or  packages  of  lubricating 
oils  that  had  been  branded  or  stencilled  as  outlined  in  that 
question,  shipped  or  marketed  by  the  partnership? 

By  Mr.  Munden :  Objected  to  as  grossly  leading. 
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By  Mr.  Hamilton :  The  question  gives  the  witness  all  the 
leeway  in  the  world  to  answer  as  his  knowledge  jnay  permit 
him  to  do. 

A.  Yes,  sir. 

518  Q.  70.  Have  you  made  any  search  of  the  books  there 
for  records  of  shipments  of  lubricating  o^ls  the  con¬ 
tainers  or  packages  of  which  were,  during  the  early  years  of 
your  employment  prior  to  Feb.  20,  1905,  branded  with  the 
stencil  that  you  hold  in  your  hand,  Petitioner’^  Exhibit  1, 
after  the  manner  described  in  your  answer  to  Q.  58  and  your 
answer  to  Q.  64?  A.  I  have. 

Q.  71.  Can  you  produce  any  such  records?  A.  Yes,  sir. 

########•• 

i 

I 

520  Q.  79.  Please  read  into  the  record  suclj  entries  as 
you  find  in  these  two  journals  that  you  produced,  and 
that  relate  to  shipments  by  the  partnership,  Superior  Oil 
Works,  Limited,  of  lubricating  oils,  the  packages  containing 
which  were  stencilled  after  the  manner  described  in  your 
answer  to  Q.  58. 

By  Mr.  Munden :  Objected  to  until  it  is  sho^n  that  the 
witness  is  qualified  to  pick  out  the  subject  matter  referred 
to  in  the  question. 

A.  May  23,  1902,  A.  W.  Eaton  %  bbl.  32  gallons  En¬ 


gine  Oil  @  13c  $4.16 

Yo  bbl.  32  gal.  Cylinder  Oil  @  15c  4.80 

June  24, 1902,  W.  H.  Thompson  51  gal.  Valve  Cyl¬ 
inder  Oil  (a.  8c  4.08 

July  3, 1902,  A.  H.  Mumby,  1  bbl.  50  gal.  600  pjlash 

Stock  @  ll*4c  5.63 

July  24,  1902,  T.  O.  Slater  &  Co.  50  gal.  Red  En¬ 
gine  Oil  @  15c  7.50 

July  31,  1902,  W.  H.  Thompson,  2  bbl.  103  gal.  A. 

Cylinder  @  11c  11.33 

Aug.  12,  1902,  W.  H.  Thompson,  1  bbl.  55  gal.  A. 

Valve  Cylinder  Oil  @  11c  6.05 
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Sept.  11, 1902,  W.  H.  Thompson,  100  gal.  A.  Valve 

Cylinder  Oil  @  11c  11.00 

Sept.  30, 1902,  G.  W.  Moorehouse,  33  gallons,  Red 

Engine  Oil  @  15c  4.95 

Oct.  28,  1902,  Hammond  Iron  Works,  52  gal.  Red 

Engine  Oil  @  12c  6.24 

Apr.  30,  1903,  Hammond  Iron  Works,  50  gal.  Car 

Oil  @  7c  3.50 

May  30,  1903,  Hammond  Iron  Works,  52  gal.  Car 

Oil  @  8c  4.16 

June  11,  1903,  Albert  C.  Courter,  7  bbl.  354y2  gal. 

600  D  Stock  @  17c  60.26 

Aug.  6, 1903,  Fred  G.  Clark  Co.,  5  bbl.  253  gal.  600 

D  Stock  @  1614c  41.74 

521  Sept.  24,  1903,  Union  Petroleum  Co.,  5  bbl. 

251%  gal.  600  D  stock  @  16M>  41.50 

Oct.  22,  1903,  F.  E.  Foster,  52  gal.  Cylinder  Oil  10.92 
Aug.  18,  1904,  Warren  Mica  Lubricant  Co.,  3  bbl. 

151  gal.  600  E  Stock  @  ll%c  17.37 

4  half  bbl.  115  gal.  600  E  Stock  @  liy2c  13.23 

Sept.  12,  1904,  E.  D.  Everts,  53  gal.  Cylinder  Oil 

@  17c  9.01 

Sept.  19, 1904,  E.  D.  Everts,  54  gal.  Machinery  Oil, 

@  13y2c  7.29 

Oct.  20,  1904,  Erie  Oil  Co.,  53  gal.  600  Amber  @ 

1334c  7.29 

Oct.  24,  1904,  E.  D.  Everts,  31  gal.  Machinery  Oil 

@  18c  5.58 

Dec.  27,  1904,  Riverside  Acid  Works,  52  gal.  Cyl¬ 
inder  Oil  @  12c  6.24 

###•#•***• 


522  Q.  81.  At  the  time  of  which  we  are  speaking,  that 
is,  1902,  was  there  a  practice  in  the  barrel  house  at 
the  refinery  of  the  partnership,  regarding  the  stencilling 
of  barrels  of  oils,  both  lubricating  and  burning?  A.  Yes, 


sir. 
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523  Q.  82.  What  was  that  practice?  A.  All  shipments 
were  branded,  either  with  our  own  bran(ji  or  with  the 

use  of  stencils  furnished  by  the  purchasers,  who,  in  certain 
instances,  desired  shipments  to  be  branded  with  their  own 
or  their  consignee’s  private  brand. 

*  #  •  •  •  •  #  •  |  •  • 

Q.  84.  In  your  answer  to  Q.  82,  you  used  thfe  term  “our 
own  brand.”  To  what  do  you  refer  by  this  teifm?  A.  The 
brand  offered  in  evidence  as  Petitioner’s  Exhibit  1,  either 
used  in  its  entirety,  or  in  part  and  in  conjunction  with  the 
proper  strip-stencil. 

Q.  85.  Please  refer  to  the  two  journals  marked  for  iden¬ 
tification,  Petitioner’s  Exhibits  4  and  5,  respectively,  and 
tell  us  whether  there  are  entries  therein  representing  ship¬ 
ments  of  Water  White  Oil.  I  do  not  ask  you,  at  this  time, 
to  copy  any  entry  into  the  record.  A.  There  are. 

Q.  86.  About  how  many  of  them  do  you  find  ?  A.  Approx¬ 
imately  seventy,  in  branded  packages  or  containers. 

Q.  87.  Do  some  of  them  represent  or  describe  transac¬ 
tions  showing  shipments  to  out-of-State  customers,  or  in  in¬ 
terstate  commerce? 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  They  do.  j 

Q.  88. 1  do  not  desire  to  burden  the  record  by  asking  you 
to  copy  into  the  record  70  entries  or  transactions;  but  you 
may  copy  into  the  record,  say,  10  entries,  showing  sales  to 
purchasers  outside  of  the  State  of  Pennsylvania^  if  you  find 
such  entries ;  and  please  distribute  them  between  the 

524  time  you  went  to  work  for  the  partnership,  Superior 
Oil  Works,  Limited,  and  February  20,  19Q5. 

By  Mr.  Munden:  Objection  is  made  to  this  Question  on 
the  ground  that  it  asks  the  witness  to  read  from  tjooks  which 
have  not  been  properly  authenticated,  and  also  asks  testi¬ 
mony  from  the  witness  who  has  not  been  properly  qualified 
to  give  the  information  correctly. 

A.  October  15,  1902,  C.  E.  Whitman,  Bellows  Falls, 

Vt.,  5  bbl.,  259  gal.,  150  Water  White  @  $c  20.72 
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October  27,  1902,  Wm.  H.  Zuern,  Chautauqua, 

N.  Y.,  2  bbl.,  105  gal.,  150  Water  White  @  9c  9.45 
October  14,  1903,  Wm.  H.  Zuern,  Chautauqua, 

N.  Y.,  52  gal.,  150  Water  White  @  7%c  4.03 

By  Mr.  Munden :  The  foregoing  answer  is  objected  to  as 
whollv  irrelevant  and  immaterial  to  the  issue. 

By  Mr.  Hamilton :  You  will  find  out  that  it  is  very  mate¬ 
rial,  even  though  it  does  refer  to  Water  White  Oil. 

Q.  89.  Did  the  two  purchasers,  C.  E.  Whitman  and  Wil¬ 
liam  H.  Zuern,  named  in  the  entries  that  you  have  copied 
into  the  record,  furnish  their  own  brands?  A.  No,  they  did 
not. 

Q.  90.  How  were  the  shipments  described  in  the  entries 
set  forth  in  your  answer  to  Q.  88  branded?  A.  By  the  use 
of  the  stencil  offered  in  evidence  as  Petitioner’s  Exhibit  1. 

Q.  91.  Please  copy  into  the  record  from  the  two  journals, 
Petitioner’s  Exhibit  4  and  5,  respectively,  marked  for  iden- 
i  tification,  say,  5  entries  representing  shipments  to  pur¬ 
chasers  within  the  State,  cr  in  intrastate  commerce.  You 
may  distribute  them  from  the  time  you  entered  the  employ 
of  Superior  Oil  Works,  Limited,  down  to  February  20, 
1905? 

By  Mr.  Munden:  Question  objected  on  the  ground  it 
relates  to  matters  wholly  immaterial  to  this  issue, 
525  that  it  calls  for  the  witness  to  read  from  books  which 
have  not  been  properly  authenticated  and  calls  for  an 
answer  from  a  witness  who  has  not  been  qualified  to  give 
the  answers  correctly. 

i  A.  May  27, 1902,  Tionesta  Cash  Store,  Tionesta,  Pa., 

5  bbl.,  260  gal.,  150  W.  W.  (a)  5y2c,  14.30 

5  bbl.  (g)  $1.25  6.25  20.55 

Aug.  8.  1902,  W.  G.  Tate,  Kinzua,  Pa.,  5  bbl.,  259 

gal,  150  W.  W.  Oil  (a:  8^c  21.37 

Dec.  3. 1902,  Hammond  Iron  Works,  Warren,  Pa, 

1  bbl.  54  gal,  150  Water  White  (a)  8y>c  4.59 

July  6, 1903,  E.  D.  Everts,  Corvdon,  Pa,  106  gal, 

*150  W.  W.  (a)  9c  9.54 

Aug.  13,  1904,  Erie  Oil  Co,  Erie,  Pa,  5  bbl,  257 
gal,  150  W.  W.  @  9c  23.13 
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Q.  92.  Were  the  shipments  described  in  thp  entries  set 
forth  in  your  answer  to  Q.  91  branded? 

By  Mr.  Munden:  The  question  is  objected  to  on  the 
ground  that  it  does  not  appear  that  the  witness  is  in  posses¬ 
sion  of  the  information  necessary  to  answer  the  question. 

A.  Yes,  sir. 

Q.  93.  How  were  the  shipments  branded  ?  A|.  By  the  use 
of  the  metal  stencil  as  offered  in  evidence  by  tljie  Petitioner 
as  Exhibit  1. 

By  Mr.  Munden :  Objection  is  made  to  this  answer  on  the 
ground  that  it  does  not  appear  that  the  witnessj  was  present 
at  the  time  of  the  branding  and  that  it  does  not  appear  that 
he  is  in  a  position  to  know  approximately  30  years  after  the 
events  how  the  packages  were  branded. 

Q.  94.  You  have  heard  the  objection  just  pu|t  on  the  rec¬ 
ord  by  Mr.  Munden  to  your  answer  last  given.  How  do  you 
know  that  the  shipments  about  wThich  I  inquired  in  my 
526  last  question,  Q.  93,  wTere  branded  as  you  lhave  stated? 

A.  It  was  a  custom  to  brand  all  shipments,  and,  as  a 
part  of  my  work,  it  was  necessary  for  me  to  m|ake  frequent 
trips  to  the  barrel  house,  and  I  was  accountably  to  the  man¬ 
agement  to  have  out-going  shipments  properly  stencilled. 

Q.  95.  Did  any  of  the  purchasers  whose  namjes  are  given 
in  your  answer  to  Q.  91,  furnish  their  own  styncil  or  sten¬ 
cils?  A.  The  Erie  Oil  Company  of  Erie,  Pa.,  furnished  us 
a  stencil  for  use  on  certain  shipments  for  them;  but  this  -was 
not  until  a  later  date,  probably  about  1907  or  1908. 

*  *  *  •  •  •  #  #!*  • 
530  Q.  107.  In  your  answer  to  Q.  86,  you  ss[v  that  there 
are  “approximately  70”  entries  of  the  kind  described 
in  my  Q.  85.  Please  set  out  the  pages  on  w’hi|?h  are  to  be 
found,  in  the  two  journals,  Petitioner’s  Exhibit  4,  and  5, 
marked  for  identification,  such  of  those  70  entries  that  have 
not  been  copied  by  you  into  the  record.  A.  Journal  No.  1, 
Petitioner’s  Exhibit  4:  pages  224,  256,  260,  2)52,  264,  274, 
290,  298,  312,  314,  316,  326,  336,  340,  344,  352,  354,  360,  364^ 
Journal  No.  2,  Petitioner’s  Exhibit  5:  pages  l£,  16,  34,  90, 
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94,  120,  134,  146,  164,  176,  180,  194,  196,  200,  216,  224,  240, 
254,  264  278,  288,  292,  300,  312,  334,  340,  346,  348,  352,  358, 
360,  364,  368,  370,  378,  388,  390,  402. 

Q.  108.  How  were  the  shipments  that  are  described  in  the 
entries  to  which  you  have  just  referred  us  by  your  last  pre¬ 
ceding  answer,  branded  ? 

A.  Thev  were  branded  with  the  metal  stencil  offered  in 
* 

evidence  by  the  petitioner  as  Exhibit  1. 

*•••#••••• 

535  STIPULATION 

It  is  hereby  stipulated  and  agreed,  by  and  between  the 
parties  to  this  proceeding,  through  their  respective  counsel, 
and  upon  the  record,  as  follows,  to-wit: 

1.  That  Superior  Oil  Works,  Ltd.,  was  a  limited  partner¬ 
ship,  created  and  organized  under  and  by  virtue  of  the  laws 
of  the  State  of  Pennsylvania  (otherwise  the  Commonwealth 
of  Pennsylvania)  on  or  about  the  25th  day  of  January,  1901, 
and  was  located  at  Glade  Township  in  the  County  of  War¬ 
ren  and  said  State. 

2.  That  your  petitioner,  Superior  Oil  Works,  is  a  corpo¬ 
ration,  duly  created  and  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Pennsylvania  (otherwise  the  Com¬ 
monwealth  of  Pennsylvania)  on  or  about  the  18th  day  of 
September,  1916,  and  is  located  at  the  Borough  and  County 
of  Warren  in  said  State  where  its  principal  office  and  place 

of  business  are. 

536  3.  In  view  of  the  foregoing  stipulation,  Petition¬ 
er’s  Exhibit  No.  9,  Articles  of  Association  of  Supe¬ 
rior  Oil  Works,  Ltd.,  is  withdrawn. 

•  •••#••••• 

537  Q.  141.  In  order  to  facilitate  reference  by  the  Pat¬ 
ent  Office  Examiners  to  the  Journals,  Nos.  1  and  2, 

which  have  been  marked  for  identification  as  Petitioner’s 
Exhibits  4  and  5,  please  put  on  the  record  the  pages  of  the 
journals  from  which  the  entries  given  in  your  answer  to 
Q.  79  are  taken,  setting  out  the  name  of  the  consignee  and 


55 


the  date  of  the  shipment  for  purposes  of  identification,  and 
the  number  of  the  journal  as  Journal  1,  or  2,  as  the  case 
may  be.  A.  A.  W.  Eaton,  May  23,  1902,  page  204,  Journal 
1.  W.  H.  Thompson,  June  24,  1902,  page  226,  Journal  1. 
A.  H.  Mumby,  July  3,  1902,  page  234.  T.  0.  Slater  &  Co., 
July  24,  1902,  page  242.  W.  H.  Thompson,  July  31,  1902, 
page  246.  W.  H.  Thompson,  August  12,  1902,  page  258. 
W.  H.  Thompson,  September  11,  1902,  page  272.  G.  W. 
Morehouse,  September  30,  1902,  page  280.  Hammond  Iron 
Works,  October  28,  1902,  page  298.  All  the  forego- 
538  ing  are  from  Journal  No.  1.  Hammond  Iron  Works, 
April  30, 1903,  page  18.  Hammond  Iron  Works,  May 
30,  1903,  page  28.  Albert  C.  Courter,  June  11,  1903,  page 
38.  Fred  G.  Clark  Co.,  August  6,  1903,  page  70.  Union 
Petroleum  Co.,  September  24,  1903,  page  96.  )P.  E.  Foster, 
October  22,  1903,  page  116.  Warren  Mica  Lubricant  Co., 
August  18,  1904,  page  296.  E.  D.  Everts,  September  12, 
1904,  page  314.  E.  D.  Everts,  September  19, 1904,  page  320. 
Erie  Oil  Co.,  October  20,  1904,  page  344.  E.  D.  Everts,  Oc¬ 
tober  24,  1904,  page  346.  Riverside  Acid  Works,  December 
27,  1904,  page  384.  All  the  foregoing  are  from  Journal 
No.  2. 

Q.  142.  For  the  same  purpose  and  in  the  same  wav,  please 
give  the  places  where  the  entries  set  out  in  your  answer  to 
Q.  88  are  entered.  A.  C.  E.  Whitman,  October  15,  1902, 
page  292.  Wm.  H.  Zuern,  October  27, 1902,  page  298.  Both 
the  foregoing  are  from  Journal  No.  1.  Wm.  H.  Zuern,  Oc¬ 
tober  14, 1903,  page  112,  from  Journal  No.  2. 

Q.  143.  For  the  same  purpose  and  in  the  same  way,  please 
give  the  places  where  the  entries  set  out  in  your  answer  to 
Q.  91  are  to  be  found.  A.  Tionesta  Cash  Store,  May  27, 

1 902,  page  206.  W.  G.  Tate,  August  8, 1902,  page  256.  Ham¬ 
mond  Iron  Works,  December  3,  1902,  page  326.  All  the 
foregoing  are  from  Journal  No.  1.  E.  D.  Everts,  July  6, 

1903,  page  54.  Erie  Oil  Co.,  August  13,  1904,  page  292. 
Both  the  foregoing  are  from  Journal  No.  2. 

Q.  144. 1  refer  you  to  your  answer  to  Q.  95,  and  I  ask  you : 
Did  any  of  the  purchasers  whose  names  are  given  in  your 
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answer  to  Q.  91  furnish  their  own  stencil  or  stencils,  between 
the  time  that  you  entered  the  employ  of  the  limited  partner¬ 
ship  in  May  of  1902,  and  Feb.  20,  1905?  A.  No,  sir. 

•  **##•••*« 

544  X-Q.  171.  Suppose  I  told  you,  Mr.  Cogswell,  that 
Mr.  Nebo  Mack  testified  that  that  Petitioner’s  Ex¬ 
hibit  1  was  not  brass,  but  copper;  would  you  say  that  he  was 
wrong?  A.  I  certainly  would. 

Recess  is  taken  at  11 :30  A.  M.  to  permit  the  witness  and 
counsel  to  visit  the  refinery  plant  of  the  Petitioner.  Re¬ 
sumed  after  recess  at  2  o’clock  P.  M.  Present:  Counsel  as 
before. 

By  Mr.  Hamilton:  The  witness,  Harry  F.  Cogswell,  at¬ 
tended  by  counsel  for  both  parties,  visited  the  oil-refinery 
plant  of  the  petitioner,  as  was  requested,  in  part,  by  Mr. 
Munden,  Respondent’s  counsel. 

X-Q.  172.  If  I  should  tell  you,  Mr.  Cogswell,  that  Mr.  Nebo 
Mack  testified  that  copper  is  not  as  soft  as  brass,  would  you 
say  that  was  an  unwarranted  statement  by  Mr.  Mack?  A.  I 
would. 

I  X-Q.  173.  If  I  were  to  tell  you  that  Mr.  Nebo  Mack  testi¬ 
fied  during  his  deposition  that  the  lower  right-hand  corner 
of  Petitioner’s  Exhibit  1  had  been  cut  away  when  material 
was  wanted  for  the  purpose  of  doing  a  little  patching;  would 
you  say  that  Mr.  Mack  was  wrong  in  that  testimony?  A. 
Yes,  sir;  I  would. 

X-Q.  174.  In  fact,  Mr.  Mack  is  quite  uneducated.  Isn’t 
that  a  fact  ?  A.  It  is  true,  according  to  statements  made  to 
me  by  Mr.  Mack,  that  his  schooling  was  quite  limited. 

545  X-Q.  175.  According  to  your  own  observation 
gained  by  association  with  him  for  many  years,  you 

would  say  that  he  is  not  keen  of  discernment  or  understand¬ 
ing.  Would  you  not?  A.  I  would. 

X-Q.  176.  In  other  words,  my  statement  is  correct?  A. 
Yes. 

X-Q.  177.  In  other  words,  he  is  not  possessed  of  mental 
clear-sightedness  or  penetration?  A.  Along  his  line  of 
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work,  he  has  proven  to  understand  and  execute  orders  given 
him,  but  aside  from  that  he  is  not  very  keen. 

X-Q.  178.  In  other  words,  you  would  say  tljat  he  is  likely 
to  make  errors  when  precision  is  required  in  making  state¬ 
ments.  Is  that  correct? 

By  Mr.  Hamilton:  Objection.  The  question  is  entirely 
too  indefinite  for  precision  of  answer. 

A.  He  w’ould  probably  make  errors  when  placed  under  en¬ 
vironments  with  which  he  was  not  accustomed,  such  as  ap¬ 
pearing  as  a  witness. 

X-Q.  179.  In  such  a  proceeding  as  this?  AL  Yes,  sir. 

•  ••*****•* 

i 

548  X-Q.  197.  Referring  to  Q.  66,  and  your  answer 
thereto,  isn’t  it  a  fact  that  all  you  can  spy  at  the  pres¬ 
ent  time  is  that  the  containers  or  packages  shcjuld  have  been 
branded  or  stencilled? 

By  Mr.  Hamilton :  The  question  is  objected  to.  The  wit¬ 
ness  answered  nothing  about  the  branding  or  stencilling  of 
the  containers  or  packages.  There  is  a  limitation  to  contain¬ 
ers  or  packages  of  lubricating  oils  that  had  been  branded  or 
stencilled;  but  the  question  relates  to  the  shipping  or  mar¬ 
keting  of  such  branded  or  stencilled  containers  or  packages. 

A.  No,  sir.  I  was  frequently  at  the  barrel  hpuse  when  the 
shipments  were  taken  by  the  draymen,  and  could  see  for 
myself  that  the  packages  were  branded. 

X-Q.  198.  But  you  have  no  records  to  show  tlhat  they  were 
branded  with  Petitioner’s  Exhibit  1,  that  is,  tjiat  particular 
piece  of  metal,  have  you  ?  A.  No,  sir. 

X-Q.  199.  Referring  to  your  answer  to  Q.  |83,  you  have 
no  records  to  show  that  the  lubricating  oils  fvere  branded 
with  Petitioner’s  Exhibit  1,  that  is,  that  particular  piece  of 
metal?  A.  No  records  were  kept  of  the  stencjl  used  on  the 
shipments  referred  to,  but,  as  the  Superior  Oi[l  Works  only 
had  the  one  stencil  of  this  type,  it  must  have!  been  the  one 
used. 

X-Q.  200.  Then  your  answer  to  X-Q.  198  is  ihat  you  have 
no  such  records?  A.  You  are  correct. 
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549  X-Q.  201.  Referring  to  Q.  90,  and  your  answer 
i  thereto,  you  have  no  records  to  show  that  the  ship¬ 
ments  referred  to  were  branded  by  Petitioner’s  Exhibit  1, 
that  is,  that  particular  piece  of  metal?  A.  No  written  rec¬ 
ords. 

X-Q.  202.  You  mean  by  that  that  you  have  only  mental 
records,  otherwise  called  recollection?  A.  Yes,  sir. 

X-Q.  203.  Referring  to  Q.  93,  and  your  answer  thereto, 
you  have  no  records  to  show  that  the  shipments  referred  to 
were  branded  with  Petitioner’s  Exhibit  1,  that  is,  that  par¬ 
ticular  piece  of  metal? 

By  Mr.  Hamilton:  I  asked  the  witness  substantially  the 
same  question  in  my  Q.  94. 

i  A.  No  written  records  were  kept,  but  my  answer  to  Q.  94 
indicated  that  I  was  satisfied  that  shipments  left  the  re¬ 
finery  properly  stencilled. 

X-Q.  204.  Referring  to  Q.  56,  and  your  answer  thereto, 
then  referring  to  Q.  48,  and  your  answer  thereto,  it  is  a  fact, 
is  it  not,  that  the  cut-off  corner  of  the  upper  right-hand  cor¬ 
ner  of  Petitioner’s  Exhibit  1  does  not  constitute  a  mark 
identifying  this  stencil  with  anything  you  saw  prior  to  Feb¬ 
ruary  20,  1905? 

By  Mr.  Hamilton:  Neither  Q.  48  nor  Q.  56  mentions  a 
“mark.”  Q.  48  mentions  “means.” 

By  Mr.  Munden :  The  witness  may  construe  the  word 
“mark”  in  my  X-Q.  204  to  mean  “means.” 

A.  Yes,  but  my  answers  to  Q.  48  and  Q.  56  did  not  men¬ 
tion  the  date. 

X-Q.  205.  Then,  you  do  not  wish  to  be  understood  to 
mean  that  the  cut-off  corner  at  the  upper  right-hand  corner 
of  Petitioner’s  Exhibit  1  constitutes  any  means  identifying 
said  exhibit  with  the  period  prior  to  February  20,  1905? 
A.  The  question  is  not  clear. 

X-Q.  206.  I  will  try  to  rephrase  the  question,  and,  in 
i  order  to  make  it  more  clear  to  you,  I  will  call  your 

550  attention  to  Qs.  44,  45  and  46,  to  which  you  answered 
that  you  first  saw  Petitioner’s  Exhibit  1,  probably 

within  the  first  week  of  your  employment  by  the  Superior 


Oil  Works,  Ltd.  In  your  answer  to  Q.  48,  ^ou  stated  that 
you  identified  this  stencil,  Petitioner’s  Exhibit  1,  as  the  one 
you  saw  at  the  beginning  of  your  employment  by  the  Su¬ 
perior  Oil  Works,  Ltd.,  “by  the  manner  in  ^hich  the  three 
corners  have  been  cut  off.”  In  your  answers  to  Q.  55  and 
Q.  56,  you  stated  that  the  upper  right-hand  cbrner  had  been 
cut  off  approximately  sixteen  or  eighteen  yjears  ago,  that 
is,  many  years  after  the  year  1905.  Inasmuch  as  the  upper 
right-hand  corner  of  Petitioner’s  Exhibit  1  had  not  been 
cut  off  until  such  a  late  date,  this  cut-off  corner  does  not 
constitute  any  means  connecting  up  this  particular  piece 
of  metal,  Petitioner’s  Exhibit  1,  with  the  period  prior  to 
Feb.  20,  1905?  A.  My  answer  to  Q.  56  indicated  plainly 
that  I  misspoke  in  my  answer  to  Q.  48  relative  to  the  three 
corners  having  been  cut  off,  but  I  interpreted  Q.  48  as  mean¬ 
ing  how  I  could  identify  the  stencil  without  tiny  thought  of 
the  special  period  prior  to  February,  1905. 

X-Q.  207.  Referring  to  Q.  57,  and  your  answer  thereto, 
have  you  any  records  from  which  you  can  testify  as  to 
whether  or  not  the  rounding-out  of  the  lovfer  corners  of 
Petitioner’s  Exhibit  1  was  done  before  or  after  Feb.  20, 
1905?  A.  We  have  no  written  records  as  to  \Chen  the  lower 
corners  were  cut  off. 

X-Q.  208.  As  far  as  you  know  these  lo\Ver  corners  of 
Petitioner’s  Exhibit  1  might  have  been  cut  pff  after  Feb. 
20,  1905?  A.  No;  I  believe  the  need  for  cutting  off  these 
corners,  as  explained  in  my  answer  to  Q.  52,  tras  soon  after 
I  entered  the  employ  of  the  partnership. 

X-Q.  209.  But  you  have  no  record,  and  thefe  is  no  mark, 
initial,  or  date,  upon  Petitioner’s  Exhibit  1,  [to  connect  up 
Petitioner’s  Exhibit  1  with  the  period  prioij  to  February 
20,  1905?  A.  No,  sir;  only  recollection. 

X-Q.  210.  So  that  when  you  have  made  reference  to  use 
of  Petitioner’s  Exhibit  1,  from  May  1902,  to  Febru- 
551  ary  20,  1905,  you  have  been  testifying  about  some¬ 
thing  concerning  which  you  could  not  bp  certain,  and 
were  relying  only  upon  recollection? 
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i  By  Mr.  Hamilton :  I  object  to  that  question.  It  does  not 
follow  that  where  one  relies  upon  his  recollection  that  he 
can  not  be  certain. 

A.  As  we  kept  no  records  of  these  matters,  I  had  to  rely 
upon  my  memory. 

X-Q.  211.  So  your  answer  to  X-Q.  210  is  in  the  affirma¬ 
tive?  A.  No. 

X-Q.  212.  You  still  state  that  you  rely  on  memory?  A. 
Yes,  where  there  are  no  records  to  which  to  refer. 

X-Q.  213.  So  you  are  relying  only  upon  memory  in  your 
answer  to  Q.  65?  A.  Yes,  sir. 

!  X-Q.  214.  And  you  relied  only  upon  memory  in  your 
answer  to  Q.  66,  which  you  will  note  refers  back  to  Q.  65? 
i  By  Mr.  Hamilton :  The  attention  of  the  witness  is  called 
to  the  fact  that  Q.  66  refers  to  shipping  or  marketing,  and 
not  to  branding  or  stencilling. 

A.  Memory,  aided  by  the  entries  in  the  Journals  1  and  2, 
submitted  as  evidence,  Petitioner’s  Exhibits  4  and  5. 

X-Q.  215.  But  there  is  nothing  in  Petitioner’s  Exhibits 
4  and  5  to  indicate  that  the  containers  or  packages  were 
branded  or  stencilled?  A.  Not  specified,  but  implied. 

X-Q.  216.  So,  Petitioner’s  Exhibits  4  and  5  do  not  aid 
your  recollection  that  the  containers  or  packages  mentioned 
in  Q.  66  were  branded  with  the  particular  stencil,  Peti¬ 
tioner’s  Exhibit  1  ?  A.  I  can  not  agree  with  your  statement. 

X-Q.  217.  Then,  please  point  out  in  Petitioner’s  Exhibits 
4  and  5  those  things  which  aid  you  in  your  recollection  that 
the  containers  or  packages  referred  to  in  Q.  66  were 
branded  or  stencilled  with  the  particular  stencil,  Peti¬ 
tioner’s  Exhibit  1.  A.  Mr.  Munden,  in  reply  to  vour  ques¬ 
tion,  X-Q.  217,  the  entry  on  page  226  of  Journal  No. 
552  1,  under  the  name  of  W.  H.  Thompson  appears  51 

gallons,  Valve  Cylinder  Oil.  Now,  to  one  engaged 
in  the  refining  business  and  shipping  of  various  oils,  such 
an  entry  refreshes  the  memory;  and,  as  transactions  of  this 
nature  were  not  so  frequent,  I  recall  that  special  attention 
was  given  to  having  the  shipments  properly  branded;  and 


this  was  done  by  the  use  of  the  metal  stencil  in  question  and 
in  connection  with  the  strip-stencil  as  mentioned  in  the 
answer  to  Q.  59. 

By  Mr.  Munden:  Objection  is  made  to  this  answer  as 
being  wholly  unresponsive  and  objection  is  rr|ade  particu¬ 
larly  to  the  volunteered  statement  reading  “tjiis  was  done 
by  use  of  the  metal  stencil  in  question  and  ijn  connection 
with  the  strip-stencil  as  mentioned  in  the  answer  to  Q.  59.” 

Adjourned  at  5 :20  o’clock  P.  M.,  to  meet  herp  at  9  o’clock 
A.  M.,  tomorrow,  December  16,  1933. 

Warren,  Pa.,  Dep.  16, 1933. 

Met  pursuant  to  adjournment.  Present :  Counsel  as  be¬ 
fore.  Cross-examination  of  the  witness,  Mr.  Harry  F. 
Cogswell,  continued  by  Mr.  Munden. 

X-Q.  218.  Is  that  as  close  as  you  can  come  to  pointing 
out  in  Petitioner’s  Exhibits  4  and  5  those  things  which  aid 
you  in  your  recollection  that  the  containers  or  packages  re¬ 
ferred  to  in  Q.  66  were  branded  or  stencilled,  \pith  the  par¬ 
ticular  stencil,  Petitioner’s  Exhibit  1?  A.  I  merely  cited 
that  as  an  example  without  referring  to  the  other  entries. 

X-Q.  219.  But,  that  is  as  close  an  example  |as  you  have 
been  able  to  find  in  Petitioner’s  Exhibits  4  and|5?  A.  Yes, 
sir. 

X-Q.  220.  So,  you  relied  only  on  memory  in  jvour  answer 
to  Q.  66,  aided  by  entries  in  the  Journals,  Petitioner’s  Ex¬ 
hibits  4  and  5,  none  of  which  were  more  significant  than 
the  one  you  cited  in  your  answer  to  X-Q.  217?  jA.  Yes,  sir. 

X-Q.  221.  And  the  same  thing  applies  to  vopr  answer  to 
Q.  82  as  modified  by  your  answer  to  Q.  84?  A. 
It  does. 

553  X-Q.  222.  And  the  same  thing  appliesj  to  your  an¬ 
swer  to  Q.  83?  A.  Yes,  sir. 

X-Q.  223.  And  the  same  thing  applies  to  yoijr  answer  to 
Q.  90?  A.  It  does. 

X-Q.  224.  And  the  same  thing  applies  to  votir  answer  to 
Q.  93?  A.  Yes,  sir. 
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X-Q.  225.  And  the  same  thing  applies  to  your  answer  to 
Q.  108?  A.  It  does. 

•  •*•*•••** 

573  Herbert  G.  Eaton. 

Herbert  G.  Eaton,  a  witness  called  on  behalf  of  Superior 
Oil  Works,  Petitioner,  being  sworn,  deposes  and  says  (de¬ 
position  begun  at  2  o’clock  P.  M.) : 

Question  1.  What  is  your  name,  age,  residence,  and  pres¬ 
ent  occupation?  Answer.  Herbert  G.  Eaton;  Warren- 
Sheffield  Route  1,  Mead  Township,  Warren  County,  Penn¬ 
sylvania;  secretary  and  treasurer  and  general  manager  of 
Superior  Oil  Works. 

Q.  2.  What  is  the  relation  of  the  Superior  Oil  Works 
that  you  mentioned  to  this  proceeding?  A.  The  petitioner. 

Q.  3.  What  was  your  occupation,  say,  30  years  ago?  A. 
Practically  the  same  as  now,  except  that  the  Superior  Oil 
Works,  Ltd.,  a  partnership,  or  the  predecessor  of  the  pres¬ 
ent  corporation;  that  is,  secretary  and  treasurer  and  gen¬ 
eral  manager  of  Superior  Oil  Works,  Ltd.,  the  partnership. 

Q.  4.  It  has  been  stipulated  here  that  Superior  Oil  Works, 
Ltd.,  the  partnership,  was  created  on  Jan.  25,  1901.  Were 
you  connected  with  that  partnership  from  its  creation?  A. 
I  was. 

Q.  5.  In  what  capacity — the  same  or  different  from  that 
given  in  your  answer  to  Q.  3?  A.  I  was  one  of  the  signers 
of  the  application  for  the  issuing  of  the  charter  for  the 
limited  partnership,  and  acted  in  the  capacity  as  indicated 
above  for  the  entire  period,  as  I  recall  it. 

574  Q.  6.  To  what  do  you  refer  as  the  “entire  period”? 
A.  I  refer  to  the  period  from  the  securing  of  the 

charter  throughout  the  life  of  the  organization,  particularly 
as  it  relates  to  the  present  action. 

Q.  7.  How  long  was  the  term  of  existence  or  life  of  the 
partnership,  Superior  Oil  Works,  Ltd?  A.  From  the  time 
of  securing  the  charter  until  the  company  was  taken  over  by 
the  incorporated  company,  Superior  Oil  Works,  which  oc¬ 
curred  in  1916. 


Q.  8.  Please  explain  a  little  more  fully  what  constituted 
the  taking  over  of  the  limited  partnership,  Superior  Oil 
Works,  Ltd.,  by  the  incorporated  company,  Superior  Oil 
Works,  the  petitioner.  A.  The  operation  of  the  partner¬ 
ship  was  carried  on  during  the  life  of  that  company,  during 
which  certain  assets  were  secured  and  property  accumu¬ 
lated;  and,  when  the  Board  decided  that  it  w^s  preferable 
to  have  an  incorporated  company,  our  attorney  was  in¬ 
structed  to  draw  up  the  necessary  papers,  taking  over  all 
assets  and  liabilities,  so  that  the  business  wajs  carried  on 
without  interruption,  and  with  the  same  ownership  as  be¬ 
fore,  simply  a  change  in  the  form  of  the  organization. 

Q.  9.  Was  there,  as  you  recall,  any  change  in|  the  persons 
who  were  shareholders  in  the  two  organizations?  A.  No, 
as  I  recall  it,  there  was  no  change  whatsoever,  with  the  pos¬ 
sible  exception  that  there  may  have  been  a  change  in  the 
amount  of  outstanding  stock,  but  it  was  pro-rated  accord¬ 
ing  to  the  holdings  in  the  partnership  company. 

Q.  10.  How  long  have  you  been  connected  with  the  oil 
business  or  industry?  A.  Continuously,  since  the  spring 
of  1891. 

Q.  11.  To  what  period  do  you  refer  in  your  answer  to 
Q.  6  as  “the  period,  from  the  securing  of  the  charter 
throughout  the  life  of  the  organization  particularly  as  it 
relates  to  the  present  action”?  A.  From  the  Organization 
of  the  partnership  company  until  the  time  that  [the  partner¬ 
ship  company  was  taken  over  by  the  incorporated  company. 

Q.  12.  How  long  have  you  been  an  officer  of  the  in- 
575  corporated  company,  the  petitioner?  A.  Since  its 
incorporation. 

Q.  13.  Did  your  office,  held  with  the  incorporated  com¬ 
pany,  include  the  general  management  of  thdt  company? 
A.  It  did. 

Q.  14.  Have  you  always  been  treasurer  of  the  incorpo¬ 
rated  company,  since  its  organization.  A.  I  have. 

Q.  15.  What  was  the  business  that  was  conducted  bv  the 
limited  partnership?  A.  The  refining  of  crud^  petroleum. 
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Q.  16.  In  what  commerce  in  respect  of  out  of  the  state 
of  Pennsylvania,  and  within  that  state,  were  the  refined 
petroleum  products  of  the  partnership  marketed  by  it? 
A.  Both  interstate  and  intrastate. 

Q.  17.  Referring  to  the  corporation,  the  petitioner,  what 
has  been  the  business  in  which  the  corporation  has  been  en¬ 
gaged?  A.  The  refining  of  crude  petroleum,  manufacturing 
the  various  commercial  products  from  said  crude  petro¬ 
leum,  such  as  gasoline,  kerosene  and  lubricating  oils,  etc., 
and  the  marketing  of  the  same. 

Q.  18.  In  what  kinds  of  commerce  were  the  products  of 
the  corporation  marketed  by  it?  A.  Both  intrastate  and 
interstate. 

Q.  19.  Now,  with  respect  to  the  limited  partnership  and 
the  business  done  by  it  in  its  early  years,  in  what  classes  of 
trade  were  the  products  of  the  partnership  sold?  A.  In 
both  wholesale  and  retail. 

Q.  20.  In  respect  to  retail  trade,  wTas  that,  at  that  time, 
sought  after  by  the  limited  partnership?  A.  By  retail 
trade,  I  refer  to  shipments  in  relatively  small  quantities; 
the  bulk  of  the  business  was  handled  in  carload  lots,  and  we 
did  take  care  of  trade  in  one  or  a  few  barrel  quantities  or 
even  less  where  it  was  actually  called  for.  Naturally,  the 
bulk  business  or  the  carload  business  was  principally  sought. 

Q.  21.  How  were  the  shipments,  in  wholesale  trade  of  the 
limited  partnership,  marked  at  this  time,  which,  to  make 
definite,  may  be  designated  as  the  time  prior  to  Feb. 
576  20, 1905?  A.  It  is  common  practice,  in  shipping  bulk 

carloads,  to  use  a  trade-name  of  the  product  in  sell¬ 
ing  or  invoicing;  in  barrel  goods  or  when  shipping  barrel 
goods  in  carload  lots,  the  consignee  usually  designates  how 
markings  are  to  be  made,  and  we,  as  far  as  possible,  comply 
with  such  requests.  In  many  instances,  the  consignees  fur¬ 
nish  their  own  stencils  to  be  applied  to  specific  shipments, 
using  their  own  trade-names  for  the  product  furnished.  In 
local  or  less  than  carload  shipments,  this  is  less  frequently 
done.  Often,  we  ship  using  our  own  trade-name  for  the 
product,  and  stencilling  the  package  accordingly. 
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Q.  22.  In  your  last  preceding  answer,  you  tse  the  pres¬ 
ent  tense.  So,  I  ask  you  whether  the  practices  that  you 
detail  in  your  answer  to  Q.  21,  the  last  preceding  question, 
applied  to  the  period  mentioned  in  that  question,  that  is, 
prior  to  Feb.  20, 1905  f  A.  It  did.  The  methocji  of  sales  and 
markings  referred  to  in  answer  to  Q.  21  has  practically  al¬ 
ways  been  the  method  followed.  More  so  at  the  time  re¬ 
ferred  to,  viz.,  prior  to  Feb.  20,  1905,  than  at  present.  By 
trade-name  in  answer  to  Q.  21,  we  refer  to  the  common  name 
as  given  for  any  given  product  by  buyer  and  seller  in  com¬ 
mon  practice. 

Q.  23.  In  respect  of  retail  trade  that  you  described  in 
your  answer  to  Q.  20,  did  it  appear  desirable  to  you,  as  man¬ 
ager  of  the  limited  partnership,  to  mark  these  shipments  of 
one  barrel  or  of  a  few  barrels  or  of  even  less?  You  may  an¬ 
swer  this  question  yes  or  no.  A.  Yes. 

Q.  24.  At  how  early  a  date  did  the  desirableness  of  such 
marking  appear  to  you  as  manager?  A.  Having  been  em¬ 
ployed  for  a  period  of  about  ten  years  at  another  refining 
plant  and  being  perfectly  familiar  with  such  shipments,  the 
desirability  of  such  marking  seemed  important  from  the 
beginning  of  operations  by  the  limited  partnership. 

Q.  25.  What  steps  did  you  take  then  pursuant  to  this  de¬ 
sirableness?  A.  We  arranged  for  the  marking  of  the  pack¬ 
ages  (by  packages  we  mean  barrels),  so  that] the  package, 
itself,  indicated  where  the  shipment  cajne  from  and 
577  what  it  contained;  and  we  quite  soon  afjer  beginning 
shipments,  secured  stencils  for  such  markings. 

Q.  26.  I  hand  you  a  metal  stencil  which  has  been  marked 
in  evidence  in  this  proceeding  as  Petitioner  ’s  Exhibit  1; 
and  I  ask  you  whether  you  can  identify  that  metal  stencil? 
And,  if  so,  as  what?  A.  I  can.  This  is  a  stencil  which  was 
used  when  making  shipments  early  in  the  operation  of  the 
limited  partnership. 

Q.  27.  Who  ordered  that  stencil  to  be  made?  A.  The 
suggestion  for  ordering  it,  undoubtedly,  came  from  me. 

Q.  28.  Referring  to  your  answer  to  Q.  26,  I  ask  you  how 
early  or  from  how  early  a  date,  the  metal  stencil,  Peti- 
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tioner’s  Exhibit  1,  has  been  used?  A.  There  is  no  way  of 
giving  an  exact  date  on  which  this  particular  stencil  was 
used,  but  I  should  say  that  it  must  have  been  purchased 
during  the  year  1901,  and  was,  of  course,  used  on  any  ship¬ 
ment  made  'which  required  it  after  the  date  of  receipt  of 
the  stencil. 

580  Q.  43.  What  is  it  that  enables  you  to  say  that  the 
metal  stencil,  Petitioner’s  Exhibit  1,  is  a  stencil  that 

i  has  been  in  use  at  the  barrel-house  of  the  refinery  since 
1901? 

By  Mr.  Munden:  Objection  is  made  to  this  question  for 
1  the  reason  that,  as  far  as  I  observe,  the  witness  has  not 
testified  in  the  manner  suggested  by  Counsel  for  Petitioner. 

By  Mr.  Hamilton:  I  call  the  attention  of  Mr.  Munden 
and  the  witness  to  the  witness  ’  answer  to  Q.  28. 

A.  I  have  seen  the  stencil,  and  have  seen  the  barrels 
branded  by  its  use  since  the  period  referred  to. 

Q.  44.  Are  there  any  peculiarities  about  the  stencil  itself 
that  aid  in  your  identification  of  it  ?  A.  I  should  say 

581  principally  the  wording  of  the  stencil,  the  lettering 
and  the  shape  of  the  stencil  are  the  distinguishing 

features. 

Q.  45.  Did  your  limited  partnership  or  its  successor  cor¬ 
poration,  the  petitioner,  ever  need  or  find  it  necessary  to 
duplicate  the  stencil  made  and  used  from  1901,  as  set  forth 
in  your  answer  to  Q.  28?  A.  No,  not  a  stencil  containing 
the  same  wording. 

Q.  46.  Do  the  circled  or  curved  or  rounded  lower  corners 
of  the  stencil,  Petitioner’s  Exhibit  1,  serve  as  means  of 
identification  to  you  of  that  stencil  ? 
i  By  Mr.  Munden :  Objected  to  as  leading. 

A.  They  assist  in  identification. 

Q.  47.  Why?  A.  Principally,  perhaps,  largely,  because 
the  stencil  normally  would  not  be  the  same  shape,  and 
having  seen  the  stencil  so  much  shaped  as  this  is,  does  help 
in  identifying  it. 


Q.  48.  Do  you  know  why  the  lower  corners  were  cut  as 
they  are  ?  A.  I  should  say,  yes,  although  the  cutting  of  the 
corners  is  not  necessarily  essential;  the  cutting  of  the  cor¬ 
ners  is  made  so  as  to  bring  the  brand  down  to  the  lower  part 
of  the  head,  giving  more  room  above  the  branding  for  the 
gross  and  tare  weights  or  other  data  which  arei  desirable  to 
be  put  on  the  head  of  the  package. 

#  #  #  #  *  *  #  #|*  * 

587  Q.  79.  I  call  your  attention  to  Petitioner’s  Exhibit 
1,  the  metal  stencil,  and  to  the  absence  therefrom  of 
the  word  “Limited,”  which  formed  a  part  of  thfe  legal  name 
of  the  limited  partnership ;  and  I  ask  you  what  explanation, 
if  any,  you  are  able  to  give  respecting  the  ommission  of  the 
word  “Limited”  from  this  stencil?  A.  While  |fche  partner¬ 
ship  name  was  Superior  Oil  Works,  Ltd.,  and  tljie  full  name 
was  used  on  all  legal  papers  and  all  stationery  used  by  the 
company,  references  to  the  company  did  not  |  include  the 
word.  By  that  I  mean  that  persons  in  conversation  in  re¬ 
ferring  to  the  company,  referred  to  it  as  Superior  Oil 
Works.  The  designation  of  the  firm  by  the  us<j>  of  stencils 
on  shipping  packages  was  intended  only  to  indicate  the 
point  of  origin  and  in  connection  with  the  location,  Warren, 
Pa.,  could  not  mean  other  than  the  partnership  company. 
With  this  condition,  as  we  viewed  it,  coupled  with  the 
greater  simplicity  of  preparing  the  stencils,  an<Jl  evening  it 
up  for  application  to  the  drum  or  barrel  head,  Accounts  for 
having  this  stencil  prepared  or  manufactured  fn  the  more 
simple  form. 


592  Q.  90.  Have  you,  in  your  long  connection  with  the 
oil  industry,  come  in  contact  with  the  respondent’s 
goods,  claimed  in  its  registration  here  in  question,  that  is, 

sellers  of 
we  secured 


grease 


and  lubricating  oils?  A.  Not  being 
greases,  except  in  very  limited  quantities  which 
from  local  connections,  we  have  known  of  the  respondent’s 
products  only  by  reputation.  The  information  \ye  have  had 
has  connected  the  respondent  firm  with  the  sale  of  axle 
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greases,  but  we  have  not  heard  of  them  relative  to  the  mar¬ 
keting  of  lubricating  oils  in  the  territory  we  have  contacted. 

Q.  91.  Please  define  a  little  more  precisely  what  you 
mean  by  “in  the  territory  w'e  have  contacted”?  A.  Our 
sales,  during  the  period  referred  to,  were  largely  made 
throughout  the  territory  covered  by  certain  outstanding 
marketing  companies,  so  that  we  did  not  come  in  direct  con¬ 
tact  with  the  buying  public  except  as  inquiries  came  to  us 
direct.  We  did  business  in  Philadelphia,  Cleveland,  Chi¬ 
cago  and  other  cities ;  but,  in  the  marketing  of  the  products 
we  supplied,  the  products  put  out  by  other  manufacturers, 
unless  in  open  competition  with  our  own,  did  not  come 
prominently  to  our  attention.  As  stated,  we  knew  of  the 
Galena  Axle  Grease  Co.  as  marketers  of  axle  grease,  but 
knew  nothing  of  them  as  marketers  of  lubricating  oils. 

595  X-Q.  108.  So,  you  have  no  definite  records  avail¬ 
able  with  which  to  check  up  relative  to  the  question 

whether  the  petitioner  or  its  predecessor  ever  ordered  a  sub¬ 
stitute  stencil  for  the  one  which  you  suggested  should  be 

ordered  in  1901  ?  A.  I  mav  not  understand  what  vou  mean 

*  * 

by  definite  records,  as  no  substitute  stencil  was  ever 
ordered. 

X-Q.  109.  Then,  your  answer  is  that  you  have  no  definite 
records  available  with  which  to  check  up  relative  to  the 
matter  mentioned  in  X-Q.  108?  A.  I  have  mental  record. 

X-Q.  110.  No  other  record,  outside  of  the  mental  record? 
A.  No  other  positive  record. 

X-Q.  111.  Do  you  understand  the  function  of  the  term 
“limited”  in  the  partnership  name  of  petitioner’s  prede¬ 
cessor?  A.  Yes,  I  think  I  do. 

X-Q.  112.  That  term  “limited”  had  the  function  of  indi¬ 
cating  to  the  public  that  the  Superior  Oil  Works,  Limited, 
was  a  company  of  limited  liability?  A.  Yes,  sir. 

596  X-Q.  113.  And  the  same  idea  would  have  been  con¬ 
veyed  by  the  abbreviation  “Ltd.”?  A.  Yes,  sir. 
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George  H.  Bouscay. 


George  H.  Bouscay,  a  witness  called  by  ancji  on  behalf  of 
the  petitioner,  being  first  duly  sworn,  doth  dejpose  and  say, 
in  answer  to  interrogatories  propounded  to  him  by  James 
Hamilton,  Esq.,  counsel  for  the  petitioner,  ajs  follows,  to- 
wit: 

Question  1.  What  is  your  name,  occupation  and  resi¬ 
dence?  Answer.  George  H.  Bouscay,  Division  Manager, 
Cincinnati,  Ohio,  the  Standard  Oil  Company  (Ohio)  201  A, 
The  Belvedere,  Rose  Hill  and  Reading  Road,  Cincinnati, 
Ohio. 


Q.  10.  Please  mention  customers  of  The  Standard  Oil 
Company  of  Ohio  from  whom  you  solicited  orders? 
610  A.  The  Planet  Oil  Company;  Leader  Oil  Company; 

Superior  Oil  Company;  Monitor  Oil  Company;  The 
Fred  G.  Clark  Co. ;  Atlantic  Refining  Co. ;  A.  G.  Harbaugh 
Co.;  Malone  Oil  Company;  Victor  Oil  Company;  Brooks 
Oil  Company;  and  others. 


•  ••###•*!«# 

Q.  18.  W7as  there  any  connection  in  the  carrying  on  of 
their  businesses,  between  The  Planet  Oil  Company,  The 
Leader  Oil  Company  and  Superior  Oil  Company?  A.  The 
three  oil  companies  occupied  the  same  suite  of|  rooms,  each 
in  a  separate  room,  with  identifications, — tjiat  is,  tlieir 
names, — printed  on  the  glass  of  the  entrance  |door  of  each 
room. 

611  Q.  19.  Was  there  any  other  connection  between 
them?  A.  Their  offices  were  in  an  u^-town  office 
building;  their  warehouse  was  in  common  oi|i  Champlain 
Street,  approximately  a  mile  from  their  office,  and  ware¬ 
housing  labor  was  handled  by  Mr.  William  A.j  Hickey  who 
branded  their  packages,  made  out  bills  of  lading  and  ar¬ 
ranged  for  shipments  to  be  draved  to  the  depots,  and  ar¬ 
ranged  for  signatures  on  bills  of  lading  at  thq  depots. 
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Q.  24.  Kindly  outline  briefly  the  method  of  procedure 
that  you  followed  in  your  transactions  with  these  three  com¬ 
panies,  on  behalf  of  The  Standard  Oil  Company  of  Ohio. 
A.  It  was  my  daily  custom,  except  Saturday  and  Sunday  of 
each  week,  to  call  on  these  customers  at  approximately  be¬ 
tween  10:00  and  11:00  A.  M.  each  day,  at  their  office  and 
solicit  their  business,  obtain  such  orders  as  they  might  have 
each  day;  these  orders  usually  written  out  and  prepared  by 
them  and  handed  to  me.  The  items  were  in  accordance  with 
the  yearly  contract  arrangement  which  was  customarily 
made  by  me  with  them  showing  the  grades  of  lubricating 
oils,  greases,  etc.  At  certain  times,  their  representative 
would  not  be  in  their  office,  in  which  case  I  stopped  at  their 
warehouse  on  Champlain  Street  and  they  would  be  given  to 
me  by  Mr.  'William  A.  Hickev,  who  was  usuallv  at  the  ware- 
house  at  approximately  1 :00  o'clock  to  2 :00  o’clock  P.  M.  of 

that  dav. 

* 

•  #•*•#*»** 

612  Q.  30.  When  your  company,  The  Standard  Oil 
Company  of  Ohio,  delivered  the  packages  ordered  by 
Superior  Oil  Company,  to  that  company,  did  such  packages 
bear  any  marking  whatsoever?  A.  Our  lubricating  oil 
works  made  deliveries  to  their  warehouse  by  wagon  in  half 
barrels  and  full  barrels,  of  approximately  twenty-eight 
gallons  for  the  half  barrels  and  approximately  forty-eight 
to  fifty-two  gallons  for  the  full  barrels,  with  blank  heads 
gauged  and  name  of  product  marked  on  tag  tacked  onto 
the  head  of  the  barrel. 

Q.  31.  Did  the  tag  bear  the  name  of  the  consignee?  A. 
Yes. 

Q.  32.  Did  Mr.  Hickey,  during  the  period  of  which  you 
have  spoken,  1894  and  on,  for  ten  or  twelve  years,  brand 
packages,  such  as  barrels  and  casks,  for  Superior  Oil  Com¬ 
pany  with  which  Mr.  O’Mara  was  identified?  A.  Yes. 

Q.  33.  Did  vou  actuallv  see  Mr.  Hickev  so  brand  the 
packages  mentioned  in  my  question  immediately  preced¬ 
ing — Q.  32?  A.  Yes. 

**•#•••••* 
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614  Q.  34.  How  were  these  brands  made?  A.  The 
brands  were  usually  in  circular  form  of  the  size  that 

would  fit  the  top  of  the  head  of  the  type  of  package  to  be 
branded,  consisting  of  brass  with  the  names  cut  out  of  the 
brass,  reading  what  we  term  circle  brand  “Superior  Oil 
Company,  Cleveland,  Ohio”  and  a  separate  center  brand  of 
the  same  in  approximately  square  or  oblong  consisting  of 
brass  and  at  times  paper  with  cutouts,  reading,  “Superior 
Cylinder  Oil,  Superior  Engine  Oil,  etc.” 

Q.  35.  Kindly  sketch,  preferably  in  ink,  the  brand  that 
was  produced  by  the  stencils  that  Mr.  Hickey  used  from 
1894  on,  in  branding  the  packages  of  lubricating  oil  that 
were  sold  Superior  Oil  Company,  of  which  we  have  just 
been  speaking.  A.  Here  is  a  sketch  of  the  brand. 

By  Mr.  Hamilton :  The  sketch  made  by  the  witness  is  of¬ 
fered  in  evidence  and  the  Notary  is  asked  to  mark  the  same, 
Petitioner’s  Exhibit  89,  Bouscay’s  Sketch  of  Brand. 

By  Mr.  Munden:  Objection  is  made  to  tips  exhibit  on 
the  ground  that  it  is  immaterial  to  the  issues.  ! 

Q.  36.  Did  you  yourself,  during  the  period  from  1894,  on 
of  which  you  have  testified  ever  participate  in  branding 
packages  for  The  Superior  Oil  Company?  A.  Yes.  Espe¬ 
cially  when  Mr.  Hickey  was  loaded  with  work,  I  assisted 
him  by  affixing  the  brands  as  shown  on  his  order  preparing 
the  barrels  for  shipment. 

#******<1*# 

615  Q.  43.  Where  was  located  the  warehouse  wherein 
Mr.  Hickey  did  this  branding  of  packages  for  Su¬ 
perior  Oil  Company,  with  which  Mr.  O’Mara  was  identi¬ 
fied?  A.  In  Cleveland,  Ohio,  on  Champlain  Sjtreet  next  to 

the  old  Central  Police  Station  Headquarters.  | 

I 

#•#*####!## 

X-Q.  49.  What  is  the  shape  of  a  half  barrel  ?|  A.  A  half¬ 
barrel  top  and  bottom  is  circular  in  forjm,  larger  di- 

616  ameter  in  the  center.  I  am  referring  to  the  date 
when  shipments  were  made  in  wood. 
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X-Q.  50.  Referring  to  the  period  from  the  year  1894  up 
to  and  after  February,  1905,  does  that  description  apply  to 
a  half  barrel?  A.  Yes. 

j  X-Q.  51.  The  same  description  applies  to  the  term  “  bar¬ 
rel”  as  used  during  the  same  period?  A.  Yes. 
i  X-Q.  52.  Am  I  correct  then  in  saying  that  a  half  barrel 
i  is  similar  in  shape  to  a  barrel  but  of  less  capacity?  A.  Yes. 

X-Q.  53.  Does  the  term  half  barrel  as  used  during  the 
period  referred  to  mean  a  definite  size  of  half -barrel?  A. 
:  Yes,  it  meant  a  range  of  approximately  twenty-eight  to 
thirty-two  gallons  capacity. 

X-Q.  54.  Referring  to  dimensions  in  inches,  I  mean  linear 
inches,  would  the  term  half  barrel  as  used  at  that  time,  have 
i  a  definite  significance?  A.  Yes,  as  to  quantity  a  purchaser 
purchased. 

X-Q.  55.  I  guess  you  did  not  understand  me  or  I  did  not 
understand  you.  Referring  for  example  to  the  diameter  of 
the  head  within  the  chime,  would  the  term  “half  barrel”  as 
used  at  that  time  mean  a  definite  number  of  inches  across 
that  head?  A.  I  am  unable  to  give  you  the  diameter  in 
inches  of  either  half-barrel  or  barrel.  They  required,  how¬ 
ever,  separate  size  stencils,  the  proper  size  stencil  for  what 
is  known  as  a  barrel-capacity  package  was  larger  in  diame- 
i  ter  than  the  stencil  used  for  half-barrel  packages. 

X-Q.  56.  Referring  to  Petitioner’s  Exhibit  89,  I  under¬ 
stand  that  that  is  a  sketch  that  you  made  this  morning  illus¬ 
trating  as  you  remember  it  the  branding  of  certain  barrels 
or  half  barrels  during  the  period  starting  1894  and  running 
for  a  period  of  ten  or  twelve  years.  Is  that  correct?  A. 
Yes. 

X-Q.  57.  How  long  is  it  since  you  last  saw  a  branding 
i  such  as  yours  illustrated  in  Exhibit  89?  A.  Approximately 
ten  or  twelve  years. 

X-Q.  58.  Please  explain  the  circumstances  under  which 
you  last  saw  a  branding  such  as  you  have  illustrated 
617  in  Exhibit  89?  A.  I  was  in  the  warehouse  on  Cham¬ 
plain  Street  and  witnessed  the  affixing  of  the  stencil 
on  full  wood  barrels  and  half -barrels. 
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623  Olga  Krivo. 

Olga  Krivo,  a  witness  produced  on  behalf  of  the  Superior 
Oil  Works,  being  first  duly  sworn,  in  answer  to  interroga¬ 
tories  propounded  to  her  by  James  Hamilton,  Esq.,  de¬ 
posed  as  follows: 

Direct  Examination  by  Mr.  Hamilton :  j 

Question  1.  Please  state  your  name,  residence  and  occu¬ 
pation?  Answer.  Olga  Krivo;  3305  Wade  Avenue,  Cleve¬ 
land,  Ohio;  cashier  of  The  Cleveland  Directory  Co. 

i 

***#*##  j#*# 

625  Q.  14.  Please  examine  the  Cleveland  City  Direc¬ 
tory  for  the  year  ending  July,  1897,  and.  state  whether 
you  find  there  listings  of  William  T.  O’Mara  and  Superior 
Oil  Company.  A.  William  T.  O’Mara  appears  as  Manager 
of  the  Superior  Oil  Company;  and  Superior  Oil  Company 
is  also  listed. 

Q.  15.  Please  read  into  the  record  what  you  find  in  the 
directory  for  the  year  ending  July,  1897,  in  respect  of  the 
two  listings  mentioned  in  your  answer  immediately  pre¬ 
ceding.  A.  “William  T.  O’Mara,  Manager!  The  Superior 
Oil  Co.,  531  Society  for  Savings  bldg.,  Tel.  3ji4;  r.  1098  Su¬ 
perior.”  “Superior  Oil  Co.,  The,  531  Society  for  Savings 
bldg.,  Telephone  344;  W.  T.  O’Mara,  mngr.’j 

Q.  16.  I  hand  you  a  set  of  three  photostitic  prints  and 
ask  you  of  what  they  are  reproductions?  A.  They  are  re¬ 
productions  of  the  title  page,  page  773  and  page  1010  of  the 
Cleveland  City  Directory  for  year  ending  Jhly,  1897. 

Q.  17.  On  what  pages  did  you  find  the  matter  that  you 
read  into  the  record  in  your  answer  to  Q.  li.  A.  The  list¬ 
ing  for  William  T.  O’Mara  appeared  on  pa^e  773  and  the 
Superior  Oil  Company  listing  appeared  on  page  1010. 

By  Mr.  Hamilton:  The  set  of  prints  just  identified  by 
the  witness  are  offered  in  evidence;  and  the  Notary  is 
asked  please  to  mark  them:  Petitioner’s  Exhibit  91,  Repro¬ 
ductions  of  title  page,  page  773  and  page  lO^LO  of  Cleveland 
City  Directory  for  the  year  ending  July,  1807. 
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By  Mr.  Munden:  Entry  of  this  exhibit  is  objected  to  on 
the  ground  that  it  has  no  materiality  to  the  issue. 

Q.  18.  Please  examine,  from  the  set  of  Cleveland  City 
Directories  here  in  your  library,  the  directories  that  follow 
the  one  for  the  year  ending,  July,  1897,  up  to  and  in- 
626  eluding  the  Cleveland  City  Directory  for  the  year 
ending  August,  1906,  and  then  state  -whether  you 
find  listed  in  each  and  every  of  these  directories  included 
in  this  question,  the  listings  of  William  T.  O’Mara  and  Su¬ 
perior  Oil  Co-.  A.  Yes ;  I  do. 

*######*•# 

628  William  A.  Hickey. 

!  William  A.  Hickey,  a  witness  called  for  and  on  behalf  of 
the  above-named  petitioner,  Superior  Oil  Works,  being  first 
duly  sworn,  in  answer  to  interrogatories  propounded  to 
him  by  James  Hamilton,  Esq.,  deposes  and  says  as  fol¬ 
lows  : 

Question  1.  What  is  your  name,  age,  present  occupation 
and  residence?  Answer.  William  A.  Hickey;  fifty-nine 
years;  inspector  of  the  State  Highway  Department;  12886 
Cedar  Road,  Cleveland  Heights. 

#***####*# 

629  Q.  8.  And  what  was  the  Superior  Oil  Company? 
A.  That  was  owned  by  William  T.  O’Mara. 

Q.  9.  What  was  the  location  of  the  place  of  employment 
where  you  worked  as  shipping  clerk  in  1895  and  subsequent 
thereto  ?  A.  On  old  Champlain  Street,  west  of  old  Central 
Police  Station. 

***#•*#### 

631  Q.  25.  Please  make  a  sketch,  in  pen-an-ink,  of  the 
stenciling  that  vou  have  described  in  vour  answer 
immediately  preceding.  A.  Here  is  the  sketch. 

By  Mr.  Hamilton:  The  sketch  made  by  the  witness  in  an¬ 
swer  to  the  last  preceding  question, — Q.  25, — is  offered  in 
evidence  by  the  petitioner;  and  the  Notary  is  asked  please 
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to  mark  the  sketch  as  Petitioner’s  Exhibit  101,  Hickey’s 
Sketch  of  Brand. 

By  Mr.  Munden:  Objection  is  made  to  the  exhibit  on  the 
ground  that  it  is  not  an  original  exhibit,  is  nbt  the  best  evi¬ 
dence  and  that  it  has  no  materiality  to  the  present  issue. 

Q.  26.  Can  you  produce  the  stencil  from  which  were  made 
brands  such  as  that  represented  in  Petitioner’s  Exhibit 
101  and  which  was  used  by  you  to  make  such  brands  during 
the  ten-year  period  1895  to  1905?  A.  No. 

Q.  27.  Can  you  tell  what  became  of  that  pencil?  A.  It 
was  still  retained  by  Mr.  O’Mara  after  I  left! 

Q.  28.  What  was  the  type  of  lettering  of  j;he  brand  pro¬ 
duced  by  the  stencil?  That  is,  as  to  capital  letters  and 
small  letters?  A.  The  letters  in  the  stencil  were  all  the 
same  size.  ] 

Q.  29.  Were  more  than  one  stencil  used,  to  make  the 
brand  exemplified  by  Petitioner’s  Exhibit  101,  or  only  one 
stencil?  A.  There  was  a  rim  brand  first  (witness  indicates 
by  passing  his  finger  around  the  circle)  and  this  word 
“Oil”  was  on  this  rim  stencil.  “Superior  Cylinder”  was 
on  a  separate  stencil. 

633  Q.  36.  During  the  ten-year  period  bf  which  you 
have  been  speaking,  1895  to  1905,  did  you  have  any 
outside  assistance  in  stenciling  packages  of  refined  petro¬ 
leum  products  consigned  by  Mr.  O ’Mara’s  {Superior  Oil 
Company  during  that  time?  A.  The  teamstjer  sometimes 
helped  stencil;  and  Mr.  Bouscay,  occasionally. 
**###*#i#* 

635  X-Q.  52.  What  is  the  difference  between  a  barrel 
and  a  half  a  barrel?  A.  Half  a  barrel]  usually  runs 
from  twenty-eight  to  thirty-two  gallons;  barrels,  forty- 
eight  to  fifty-three.  I  am  talking  about  the  Old  days,  that 
is  1895  to  1905.  ! 

*•••***  j** 

X-Q.  55.  Do  I  understand  you  correctly  that  you  used 
only  one  rim  stencil  in  marking  barrels  and  half  barrels? 
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A.  Oh,  no;  we  had  two  different  sizes  of  stencils;  one  for 
barrels  and  one  for  halfs. 

X-Q.  56.  And  when  did  you  last  see  these  stencils?  A. 
1907. 

658  Jacob  Klein. 

Jacob  Klein,  a  witness  called  by  and  on  behalf  of  the  peti¬ 
tioner,  being  first  duly  sworn,  doth  depose  and  say,  in  an¬ 
swer  to  interrogatories  propounded  to  him  by  James  Ham¬ 
ilton,  Esq.,  counsel  for  the  petitioner,  as  follows,  to-wit : 

Question  1.  Please  state  your  name,  residence, 

659  age  and  occupation.  Answer.  Jacob  Klein,  13312 
Hazelwood  Avenue,  Lakewood,  Ohio.  In  the  State 

Highway  Department. 

Q.  2.  By  whom  were  you  employed  in,  say,  the  year  1900? 
A.  In  1900, 1  was  with  the  Greif  Brothers  Cooperage. 

Q.  3.  Please  state  what  other,  if  any,  employment  you 
had  up  to,  say,  the  year  1906?  A.  You  mean  1900  to  1906? 

Q.  4.  Yes.  A.  I  went  to  work  some  time  during  the  sum¬ 
mer  of  1903  for  Billy  Hickey.  He  was  as  I  understood  it  at 
the  time  the  owner  of  the  Leader  Oil  Company.  The  ware¬ 
house  was  located  on  Champlain  Avenue  near  the  told  Cen¬ 
tral  Police  Station. 

!  Q.  5.  Do  you  know  Mr.  Hickey’s  full  name?  A.  W.  A. 

Q.  6.  The  letter  “W”  stands  for  what?  A.  William. 

'  Q.  7.  How  long  were  you  employed  by  Mr.  Hickey?  A. 
I  left  there  the  latter  part  of  August,  1905,  to  go  out  West. 
I  left  Cleveland  on  the  morning  of  Labor  Day,  1905.  I  quit 
about  ten  days  before  Labor  Day.  A  fellow  by  the  name  of 
Johnny  Martin  succeeded  me  there.  He  was  killed  in  the 
World  War. 

Q.  8.  In  what  occupation  were  you  engaged  prior  to  your 
employment  by  Mr.  Hickey?  A.  Making  kegs. 

!  Q.  9.  How  do  you  fix  the  time  of  your  employment  by  Mr. 
William  A.  Hickey  as  the  summer  of  1903?  A.  Because  the 
fall  of  1903,  I  was  looking  through  a  Dunn  and  Bradstreet 
directory  and  happened  to  locate  the  name  of  an  uncle  of 
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mine  who  was  in  business  in  Bridgie,  Minnesota.  We  had 
lost  track  of  him;  and  it  was  by  accident  I  r^n  across  his 
name  in  that  directory.  So,  we  corresponded  for  over  a 
year  before  I  made  up  my  mind  to  go  out  there). 

Q.  10.  Is  there  any  other  circumstance  that  enables  you 
to  fix  the  time  of  your  employment  by  Mr.  Hicjkey  as  being 
in  the  summer  of  1903  ?  A.  No,  because  I  only  stayed  out 
there  eighteen  months. 

•  *•*###•#* 

662  Q.  25.  Did  the  packages  consigned  by  Superior  Oil 
Company  bear  any  markings  or  brands  when  they 

were  turned  over  to  the  teamster  for  delivery  to  the  rail¬ 
roads  ?  A.  They  had  a  brand  of  their  own  wdiich  was  prac¬ 
tically  in  use  all  the  time,  designating  practically  all  their 
oils  and  greases  as  “Superior.”  That  was  their  brand 
name,  such  as  Superior  cylinder,  Superior  engine,  Superior 
grease. 

Q.  26.  Who  branded  the  packages  of  Superior  Oil  Com¬ 
pany?  A.  I  branded  most  of  them. 

Q.  27.  Of  what  were  the  stencils  made?  A.  Made  out  of 
sheet  brass. 

Q.  28.  Can  you  and  will  you  please  draw  a  sketch  in  pen- 
and-ink  of  the  brand — showing  the  brand — that  you  sten¬ 
ciled  on  the  packages  consigned  by  Superior  Opl  Company? 
A.  Here  it  is. 

(Witness  hands  a  pen-and-ink  sketch  to  Mr.  Hamilton.) 
By  Mr.  Hamilton:  The  sketch  just  made  by  the  witness 
in  answer  to  the  request  of  Q.  28  is  offered  in  evidence  by 
the  petitioner  and  the  Notary  is  asked  to  maijk  the  sketch 
“Klein  Sketch  of  Brand,  Exhibit  No.  1^4.” 

663  By  Mr.  Munden:  This  exhibit  is  objjected  to  on 
the  ground  that  it  has  no  pertinency  to  the  present 

issue,  being  based  merely  upon  unproven  recollection,  and 
is  not  the  best  evidence. 

Q.  29.  Do  you  know,  Mr.  Klein,  where  you  can  obtain 
any  of  the  stencils  that  you  used  in  branding  jhe  packages 
consigned  by  Superior  Oil  Company  to  its  customers,  dur- 
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ing  the  period  of  your  employment  by  Mr.  Hickey?  A.  Not 
unless  Mr.  Hickey  would  know.  I  wouldn ’t. 

Q.  30.  Were  the  stencils  that  you  used  to  make  brands 
similar  to  that  shown  by  your  sketch,  one-piece  or  more- 
than-one-piece  stencils  ?  A.  The  brand  itself  would  be  com¬ 
plete  with  the  exception  of  the  word  Superior  which  some¬ 
times  would  be  changed  to  the  word  Superb.  That  often 
happens  with  all  brokerage  companies.  If  they  lose  a  cus¬ 
tomer  under  one  brand,  they  try  to  get  them  back  under 
another. 

Q.  31.  Maybe  you  did  not  grasp  my  exact  meaning  in 
propounding  Q.  30,  the  last  preceding  question.  I  ask  you 
that  question  again,  with  the  explanation  that  I  was  en¬ 
deavoring  to  ascertain  what  the  structure  of  the  stencil  was, 
— whether  it  was  one-part,  or  two-part,  and  how  it  was 
made,  if  you  will  please  explain.  A.  You  have  it  as  made 
there  for  the  large  packages,  by  the  large  sketch,  as  shown 
by  the  sketch,  for  the  large  packages.  On  small  packages, 
I  had  a  broken  up  brand.  I  can  give  you  a  sketch  of  that, 
i  Q.  32.  On  packages  of  what  products  was  the  smaller 
brand  used?  A.  Cup  grease,  axle  grease,  five  gallon  cans 
of  various  grades  of  oil. 

Q.  33.  Will  you  kindly  make  a  sketch  of  the  smaller  sten¬ 
cil?  I  will  ask  you  to  make  a  sketch,  not  of  the  brand,  but 
of  the  stencil  itself.  A.  “A”  means  the  full  sentence  here. 
“B”  means  just  the  word  Superior  itself,  for  the  brand 
name.  “C,”  “D,”  “E”  and  “F”  were  separate,  single 
piece  brands.  The  reason  we  had  to  have  them  separate 
was  that  a  ten-pound  can  of  cup  grease  would  be  in  a  tin 
box  placed  inside  a  wooden  box,  then  we  needed  these  small 
brands  to  brand  them.  It  was  the  only  way  you 
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665  could  brand  them.  That  applied  on  the  ^mall  five  ana 
ten-pound  pails,  and  twenty-five  pound  jj>ails,  or  kegs. 

#«***•#*»« 

666  Q.  47.  Did  Mr.  O’Hara’s  Superior  Oil  Company 
package  his  products  in  half  barrels,  as  well  as  bar¬ 
rels?  A.  Yes,  sir. 

•  #  *  *  *  *  #  *  |  #  * 

i 

667  X-Q.  55.  Mr.  Klein,  how  long  ago  wa|s  it  you  last 
saw  the  stencil  you  have  represented  iu|  petitioner’s 

exhibit  124?  A.  Not  since  I  last  left  there,  in  jl905. 

X-Q.  56.  How  long  ago  was  it  that  you  last  |aw  the  sten¬ 
cil  you  have  represented  in  petitioner’s  Exhibit  125?  A. 
In  1905. 

•  #  •  •  #  *  *  «|#  * 

668  Nora  M.  Lally. 

Nora  M.  Lally,  a  witness  called  by  and  on  tehalf  of  the 
petitioner,  being  first  duly  sworn,  doth  depose  and  say,  in 
answer  to  interrogatories  propounded  to  her  by  James 
Hamilton,  Esq.,  counsel  for  the  petitioner,  as  follows,  to- 
wit: 

Question  1.  Please  state  your  name,  residence  and  occu¬ 
pation,  if  any?  Answer.  Nora  M.  Lally;  1^.107  Detroit 
Avenue,  Cleveland  Ohio;  organist. 

•  *  *  *  #  *  *  #i#  * 

670  Q.  21.  I  have  here  in  my  hand  and  gotten  from 
you,  a  booklet  that  seems  to  be  a  glossary  or  diction¬ 
ary,  with  items  of  information  in  the  back  pjart.  On  the 
outer  cover  there  is  printed  the  title:  SCRAPS  OF  IN¬ 
FORMATION,  12,000  References  for  Every  l}ay  Use.  On 
the  front  cover,  there  is  also  the  wording:  “Qompliments 
of  Superior  Oil  Co.,  Cleveland,  O.”  I  call  yc^ur  attention 
furthermore  to  the  inner  pages, — front  pag^,  on  which 
there  appear  an  advertisement  by  the  Superior  Oil  Com¬ 
pany  and  a  statement  of  the  specialties  dealjt  in  by  Su¬ 
perior  Oil  Company.  I  ask  you  please  to  tell  us  in  your 
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own  words  what  that  little  booklet  is  and  how  it  came  to 
be  published,  and  what  was  the  object  of  its  publication. 
A.  Mr.  Whitney,  who  compiled  this  little  book,  was  a  friend 
of  Mr.  0 ’Mara’s;  and,  partly  to  help  him,  and  also  to  use 
it  as  an  advertisement,  it  was  mailed  to  customers, — com¬ 
plimentary  copies. 

Q.  22.  How  many  copies  of  this  booklet  would  you  say 
■were  distributed  by  Mr.  0 ’Mara’s  Superior  Oil  Company? 
A.  Possibly  five  hundred;  I  don’t  remember  accurately. 

Q.  23.  Did  you  personally  have  anything  to  do  with  the 
mailing  and  distribution  of  them  in  your  capacity  as  private 
secretary?  A.  Yes. 

Q.  24.  At  what  time  was  this  distribution  effected?  A. 
Possibly  1S97  or  ’8;  but  I  would  not  be  sure. 

#*••••*#•# 

678  William  A.  Hickey. 

William  A.  Hickey,  a  witness  called  by  and  on  behalf  of 
the  petitioner,  being  first  duly  sworn,  doth  depose  and  say, 
in  answer  to  interrogatories  propounded  to  him  by  James 
Hamilton,  Esq.,  counsel  for  the  petitioner,  as  follows,  to- 
wit : 

Question  1.  Are  you  the  William  A.  Hickey  who  testified 
in  this  proceeding  on  or  about  the  17th  day  of  April,  last? 
Answer.  Yes. 

##•#***#•* 

680  Q.  22.  Can  you  recall  the  years  during  which  Mr. 

Klein  was  employed  as  your  assistant  at  the  ware¬ 
house  of  Mr.  O ’Mara’s  Superior  Oil  Company?  A.  Not 
exactly,  no,  I  think  it  was  1906  or  1907,  probably. 

Q.  23.  When  did  you  leave  the  employ  of  Mr.  O ’Mara’s 
Superior  Oil  Company?  A.  1907.  I  Jhink  I  am  wrong  on 
that  previous  answer. 

##*•##•#** 

Q.  27.  You  have  said  that  you  thought  you  were  wrong 
about  the  years  during  which  Mr.  Klein  was  employed  as 
your  assistant  at  the  warehouse.  Can  you  give  us  any  more 
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correctly  the  years  during  which  Mr.  Klein  \j7as  employed 
as  your  assistant?  A.  1895,  ’96  and  ’97. 

*##**#*4#* 

6S1  X-Q.  38.  Mr.  Hickey,  during  the  tfme  that  you 
were  employed  in  the  matter  of  stenciljing  the  pack¬ 
ages,  that  is,  the  barrels  and  half  barrels,  wjio,  generally, 
did  the  actual  work  of  stenciling,  you,  or  your  assistant? 
A.  Both  of  us  did  that. 

X-Q.  39.  Can  you  tell  us  who  did  the  majority  of  it? 
A.  I  did. 

X-Q.  40.  Did  Mr.  Klein  ever  help  you  in  the  actual  work 
of  applying  the  stencil  marking?  A.  He  did 
X-Q.  41.  But  you  did  the  majority  of  the  work?  A.  I 
did. 

#*#####^#* 

702  Charles  P.  Lyding.  j 

Charles  P.  Lyding,  a  witness  produced  on  Ibehalf  of  the 
Superior  Oil  Works,  the  petitioner,  being  first  duly  sworn, 
in  answer  to  interrogatories  propounded  to  l}im  by  James 
Hamilton,  Esq.,  deposes  and  says  as  follows,  to-wit: 

Question  1.  What  is  your  name?  Answer  Charles  P. 
Lyding. 

#**•#*#<■## 

703  Q.  10.  Can  you  say,  with  a  fair  degree  of  approxi¬ 
mation,  what  change  there  has  been,  bjj  way  of  addi¬ 
tion,  in  the  component  sections  of  the  publication?  Please 
give  the  approximate  dates  also  of  any  chaiiges.  A.  The 
first  four  editions  of  the  Register  contained  jonly  the  clas¬ 
sified  section.  Beginning  from  the  fifth  edition,  the  trade¬ 
name  section  was  added.  Beginning  at  the  jsixth  edition, 
the  A-Z,  or  alphabetical  list,  was  inserted. 

Q.  11.  What  was  the  date  of  issue  of  the  fibrst  edition  of 
this  publication?  A.  Approximately,  1903. 

Q.  12.  Is  it  an  annual  publication?  A.  A^ter  the  sixth 
edition  it  was  published  annually  each  year'  Before  the 
sixth  edition,  it  was  published  about  every  eighteen  months. 
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i  Q.  13.  Can  you  say,  approximately,  in  the  issues  of  what 
years  the  sections  mentioned  in  your  answer  to  Q.  10  were 
added?  A.  Approximately,  the  trade-name  section  was 
added  in  1910,  and  the  A-Z  section  was  added  in  1911. 

###•#***** 

709  By  Mr.  Hamilton:  In  offering  Petitioner’s  Ex¬ 
hibit  134,  it  was  not  my  intention  that  the  piece  of 
paper  pinned  to  that  exhibit  and  reading,  “This  is  from 
the  recopied  file,”  was  to  be  included  in  the  offer  and  con¬ 
sidered  part  of  the  Exhibit.  Respondent’s  counsel  desires 
it  to  be  included ;  and,  in  view  of  that,  I  shall  ask  this  wit¬ 
ness  to  explain  what  is  meant  by  the  pencilled  note  to  which 
1  have  just  referred. 

I  Q.  32.  Pinned  to  Petitioner ’s  Exhibit  134,  one  of  the  key 
record  cards,  there  is  a  piece  of  paper  bearing  in  pencil¬ 
writing  the  notation:  “This  is  from  the  recopied  file.” 
Kindly  explain  what  is  the  purport  of  that  penciled  note — 
twhat  it  means,  if  you  can?  A.  The  penciled  note  on  Peti¬ 
tioner’s  Exhibit  134  is  merely  a  notation  put  on  there  by 
the  file  clerk  to  let  the  editor  know  from  what  file  she  found 
this  key  card.  This  key  card  runs  from  the  sixth  edition 
through  to  the  seventeenth  inclusive.  Petitioner’s  Exhibit 
135  is  a  continuation  of  the  former  key  card.  The  reason 
for  this  additional  record  is  due  to  the  fact  that  Petitioner’s 
Exhibit  No.  134  expired  as  to  space,  or  in  other  words, 
through  the  check-up  spaces  being  all  used  up  a  new  record, 
also  an  original,  had  to  be  started  at  the  sixteenth  edition, 
which  will  carry  through  to  the  twenty-seventh  edition, 
when  that,  in  turn,  will  expire  and  another  new  record 
copied  from  there  on. 

•  #••**#*•• 

713  X-Q.  48.  Thomas  Register  does  not  guarantee  the 
correctness  or  completeness  of  its  records?  A.  It 
does  not. 

•  •••*#•••* 
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806  Andrew  G.  C.  Mook. 

Andrew  G.  C.  Mook,  a  witness  called  by  an^  on  behalf  of 
the  petitioner,  Superior  Oil  Works,  being  first  duly  sworn, 
doth  depose  and  say  in  answer  to  interrogatories  pro¬ 
pounded  to  him  by  James  Hamilton,  Esq.,  counsel  for  the 
petitioner,  as  follows,  to-wit  (the  deposition  of  this  witness 
was  begun  at  10 -.42  o’clock  in  the  forenoon) : 

Question  1.  What  is  your  name?  Answer.  Andrew  G.  C. 
Mook. 

*###**#  #|  •  * 

816  Q.  63.  I  hand  you  a  wooden  article ;  then  I  ask  you 
what  it  is?  A.  The  end  that  has  been  sawed  off  from 
a  barrel. 

Q.  64.  Do  you  know  what  kind  of  a  barrel — fjor  what  pur¬ 
pose  it  had  been  used?  A.  It  could  be  used  £or  different 
purposes,  but  I  would  judge  by  this,  a  regular  pil  barrel. 

Q.  65.  A  full-sized  oil  barrel?  A.  Yes,  I  should  think  it 
was.  If  I  had  a  ruler  here  I  could  tell.  (The  fitness  meas¬ 
ured  the  article)  Yes,  that  is  a  barrel  head,  regular  size. 

Q.  66.  Can  you  say  whether  it  is  the  head-portion  of  a 
new,  wooden  oil  barrel,  or  the  head-portion  <j)f  a  used  or 
second-hand  oil  barrel  ?  A.  (Witness  examine^  the  wooden 
article.)  I  should  say  it  was  a  second-hand  bajrrel. 

0.  67.  What  is  there  about  this  wooden  article  that  leads 

V 

you  to  pronounce  it  to  be  from  a  second-hand  barrel?  A. 
The  discoloration  of  the  wood  shows  that  jit  has  been 
steamed  and  washed — recleaned.  (Witness  pointed  to  the 
inside  of  the  wooden  article.) 

Q.  68.  What  is  the  diameter  of  the  wooden  article  that 
you  have  declared  to  be  the  head  of  a  woodep  oil  barrel? 
I  mean  the  diameter  on  its  outer  face,  painted  gray,  meas¬ 
ured  between  the  lower  edge  of  the  chime?  Plepise  measure 
this  diameter  both  with  the  grain  and  across  tpe  grain.  A. 
(Witness  measures  as  requested.)  You  want  jto  know  the 

measurement  to  the  edge  of  the - 

Q.  69.  I  asked  you  to  measure  the  diameter  between  the 
lower  edge  of  the  chime.  I  mean  the  clearance!  of  the  head 
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that  is  exposed  for  branding.  A.  With  the  grain,  20% 
inches.  Across  the  grain,  20  and  5/8th. 

*•#•*••••* 

817  By  Mr.  Hamilton :  The  attorney  for  the  petitioner 
offers  in  evidence  the  wooden  article  that  was  handed 
this  witness  when  he  was  asked  Q.  63,  and  the  succeed¬ 
ing  questions;  and  the  notary  is  asked  please  to  mark  this 
article  as  Petitioner’s  Exhibit  177,  Head  of  Second-Hand 
Or  Used  Full-Size  Wooden  Oil  Barrel. 

•  *#*•#•*•* 

828  X-Q.  119.  You  were  never  a  designer  of  barrels? 
A.  I  was  not. 

X-Q.  120.  You  were  not  an  officer  of  either  the  Empire 
Oil  Works  or  the  Seneca  Oil  Works?  A.  Not  in  any  way. 

X-Q.  121.  You  were  not  a  foreman  of  the  barrel-house  in 
either  the  Empire  Oil  Works  or  the  Seneca  Oil  Works?  A. 
Being  small  refineries  required  little  help  outside  my  own 
services,  but  T  was  supposed  to  be  foreman  and  responsible 
for  the  work  done. 

X-Q.  122.  When  making  barrels  at  the  Empire  Oil  Works, 
what  did  you  have  to  guide  you  in  this  operation,  that  is, 
did  you  have  blue  prints  or  drawings  or  such  things  ?  A.  I 
did  not. 

•  X-Q.  123.  Did  you  personally  turn  down  the  heads  to 
size?  A.  I  did  not. 

'  X-Q.  124.  At  the  Seneca  Oil  Works,  when  you  had  oc¬ 
casion  to  fit  a  head  into  a  barrel,  did  you  personally 

829  turn  down  the  heads  to  size  ?  A.  In  some  cases  where 
there  might  be  what  we  call  a  cant  broken,  I  would 

remove  that  cant  and  usually  we  had  pieces  out  of  other 
heads  and  I  would  select  one  as  near  of  a  size  as  the  orig¬ 
inal  and  in  case  it  might  be  little  larger  I  would  pare  it 
down  to  the  size  required. 

X-Q.  125.  In  other  w^ords,  you  would  just  pare  down  the 
cant,  or  in  other  words  the  small  section  which  was  broken 
off?  A.  Yes. 

•  ••••••••• 
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X-Q.  132.  You  have  no  written  notes  or  othpr  reminders 
of  the  specifications  of  the  barrels  that  you  made  during 


not. 


X-Q.  133.  Referring  to  your  employment  bt  the  Seneca 
Oil  Works,  that  was  from  what  date  to  what  date?  A.  1895 
to  1909,  inclusive. 

X-Q.  134.  Do  you  know’  the  month  that  you  started 

830  in  at  work  for  the  Seneca  Oil  Works?  A.  Yes.  I 
came  here  at  Thanksgiving  time  of  thai  year. 

X-Q.  135.  On  what  date  were  you  transferred  from  the 
Filtering  Department  to  the  Barrel  House?  A.  Could  not 
tell  you  any  more  clearly  than  in  my  direct  examination — 
after  a  few’  months  in  the  Filtering  Department  then  being 
transferred  to  the  Barrel  House. 

X-Q.  136.  You  have  no  definite  notes  or  other  reminders 
as  to  the  specific  dimensions  of  the  heads  of  thd  barrels  that 
you  worked  on  at  the  Seneca  Oil  Works?  A.  I  have  not. 

X-Q.  137.  Nor  do  you  have  any  definite  nojtes  as  to  di¬ 
ameter  within  the  chime  of  the  barrels  that  yo!u  worked  on 
at  the  Seneca  Oil  Works?  A.  I  have  not. 

•  •  *  •  •  •  *  •  |  *  • 

831  X-Q.  139.  Then  it  is  your  testimony  ihat  the  bar¬ 
rel  end,  Petitioner’s  Exhibit  177,  came  from  a  barrel 

that  could  have  been  used  for  different  purposes  other  than 
the  packaging  of  oil?  A.  It  could  have  been. 

X-Q.  140.  It  could  have  been  used  for  the  packaging  of 
milk,  vaseline,  vinegar,  and  many  other  substances  so  long 
as  they  did  not  eat  into  the  material  of  the  barrel  ?  A.  It 
could  be  used  for  other  purposes. 

•  *  *  •  •  *  #  •  j  •  * 

X-Q.  142.  Apparently  you  did  not  understand  my  ques¬ 
tion  w’hich  w’as  that  according  to  your  testimony  the  barrel 
from  which  Petitioner’s  Exhibit  177  came  couid  have  been 
used  for  many  other  purposes  than  the  packaging  of  oil. 

Is  that  correct?  A.  It  could  be,  yes,  I  answered  that. 

•  •  •  •  •  *  #  •  •  • 
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833  X-Q.  147.  Still,  you  are  testifying  about  something 
concerning  which  you  are  not  informed  when  you 

testify  that  the  users  of  barrels  for  other  purposes  than  the 
packaging  of  oil,  could  not  get  them  any  other  way  than 
by  special  orders.  In  other  words,  you  have  over-stepped 
yourself,  have  you  not? 

##*•###*** 

A.  In  my  experience  in  the  making  of  barrels  in  this  sec¬ 
tion  outside  of  the  ordinary  oil  barrel,  barrels  of  such  ca¬ 
pacity  were  not  made  and  held  in  stock,  and  were  seldom 
asked  for,  and  if  required  by  the  firms,  they  were  given  a 
special  order  for  such  kind  of  barrel. 

X-Q.  148.  So  your  answer  is  limited  to  your  own  expe¬ 
rience  here  in  Warren,  Pa.,  and  at  Reno,  Pa.?  A.  Within 
my  knowledge. 

X-Q.  149.  Meaning  yes?  A.  Yes. 

**•••*#••* 

834  X-Q.  155.  You  do  not  claim  to  be  an  expert  on  the 
commercial  aspect  of  barrels  for  different  industries? 

A.  I  do  not. 

X-Q.  156.  You  do  not  claim  to  be  an  expert  on  the  com¬ 
mercial  aspect  of  barrels  for  the  oil  industry? 

By  Mr.  Hamilton:  I  call  upon  Mr.  Munden  to  explain 
what  he  means  by  the  vague  and  general,  indefinite 

835  and  all-inclusive  words  “the  commercial  aspect  of 
barrels  for  the  oil  industry.’ 7 

i  Bv  Mr.  Munden:  For  the  benefit  of  the  witness  I  will 
* 

explain  that  by  “commercial  aspects”  I  refer  to  those  as¬ 
pects  which  must  be  understood  by  those  who  are  expert 
in  the  departments  of  a  cooperage  concern  which  solicits 
orders  for  packages  and  which  undertakes  to  make  valuable 
recommendations  to  prospective  customers  to  solve  prob¬ 
lems  which  customers  put  up  to  them. 

By  Mr.  Hamilton:  I  challenge  the  Examiner  of  Inter¬ 
ferences  to  make  head  or  tail  of  that  explanation. 

A.  I  do  not. 

I  X-Q.  157.  Outside  of  what  you  did  with  your  own  hands, 
you  do  not  claim  to  know  much  about  the  standards  and 
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common  practice  in  the  oil  industry  between!  Feb.  20,  1895, 
and  Feb.  20,  1905  ?  A.  I  would  consider,  du|ring  that  time, 
I  was  about  as  well  posted  in  regard  to  the  repairing  and 
filling  and  other  things  that  go  in  the  trade  ^ s  the  majority 
of  coopers  were  considered  at  that  time. 

X-Q.  158.  By  “coopers”  you  mean  workman  who  worked 
with  their  hands  on  the  barrels;  is  that  correct?  A.  I  sup¬ 
pose  I  might  have  made  it  more  clear  if  I  had  used  the 
words,  barrel-house  men,  instead  of  “coopers.” 

The  hour  of  5  o’clock  in  the  afternoon  having  arrived, 
adjournment  was  taken  until  9  o’clock  tomorrow  morning, 
Saturday,  September  14th. 

Warren,  Pennslvvania,  Saturday,  September  14,  1935. 
Met  pursuant  to  adjournment  at  9:00  A.  M.  Present: 
Counsel  as  before.  The  witness,  Andrew  G.  C.  Mook,  re¬ 
sumed  the  stand  for  further  cross-examinatioti  by  Mr.  Mun- 
den. 

X-Q.  159.  Referring  to  the  period  of  youjr  employment 
in  the  barrel  house  of  the  Seneca  Oil  Works,  what  were  the 
duties  of  the  majority  of  barrel-house  men  you  have 
836  just  referred  to?  A.  The  preparing  pf  new  or  sec¬ 
ond-hand  barrels  which  means  the  driving  or  tight¬ 
ening  of  the  hoops  of  such  barrels,  gluing  the  same,  paint¬ 
ing,  branding,  and,  if  order  called  for  oil  to  be  delivered  by 
wreight,  weigh  the  empty  barrel,  after  filling  rewTeigh  the 
barrel,  which  gives  both  the  gross  and  tare  weights  if  called 
for,  gauged  gallons,  gauging  of  the  barrels,  marking  the 
number  of  gallons  of  such  barrel,  filling,  and  then  loading; 
and  the  repairing  of  all  such  second-hand  barrels  as  might 
need  repairs. 

X-Q.  160.  Your  knowledge  of  standards  and  practice  in 
connection  with  barrels  is  limited  to  wrhat  you  worked  on 
with  your  owm  hands?  A.  Yes. 

X-Q-  161.  Referring  to  Petitioner’s  Exhibit  177,  you 
don’t  know  what  was  packaged  in  the  barrel  from  vdiich 
Petitioner’s  Exhibit  177  came?  A.  I  do  not. 
*•••••# 
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837  X-Q.  169.  Did  you  ever  see  any  straight  side  steel 
drums  up  to  the  time  you  left  the  Seneca  Oil  Works 
in  1909? 

#•*•*##••* 

|  A.  Cannot  recall  of  using  or  seeing  any  steel  drums  about 
the  plant  at  that  time. 

##***##*•* 

841  X-Q.  182.  Then  do  I  understand  you  correctly  to 
mean  that,  when  you  started  out  to  make  a  barrel,  it 
was  more  or  less  of  a  hit-or-miss  proposition  as  to  whether 
you  came  out  with  a  barrel  of  50  gallons,  51  gallons,  52  gal¬ 
lons  or  53  gallons  capacity?  A.  That  seems  to  be  the  case 
although  we  used  the  same  proceeding;  but,  as  I  stated,  I 
tried  to  explain  what  might  be  the  cause  of  it. 

###*•#*••* 

S42  X-Q.  186.  Please  point  to  something  on  Peti¬ 
tioner’s  Exhibit  177  that  makes  you  say  that  it  looks 
like  the  end  of  an  oil  barrel.  A.  What  makes  me  think  that 
it  is  the  end  of  an  oil  barrel,  the  coloring  of  this  end  indi¬ 
cates  to  me  that  after  its  return  from  being  in  use,  it  has 
been  returned,  steamed  out,  and  rinsed  out  with  warm  wTa- 
ter.  The  procedure  used  in  doing  this  is  to  first  turn  the 
barrel  bung  hole  down  over  a  steam  jet,  as  we  call  it,  which 
shoots  hot  steam  inside  the  barrel,  and  melts — if  it  were  a 
lubricating  oil,  which  runs  out  the  bung  hole  after  which  it 
is  taken  out  and  rinsed.  Thus  that  process  so  it  looks  to 
me,  has  been  used  on  this  head  or  barrel, 
i  X-Q.  187.  So  far  as  you  know,  a  lard  barrel,  a  vaseline 
barrel,  a  sauerkraut  barrel,  or  a  barrel  that  has  been  used 
for  many  other  purposes,  if  cleaned  out  as  you  have  de¬ 
scribed,  wmuld  leave  the  same  appearance,  is  that  correct? 
A.  It  would. 

844  X-Q.  193.  You  never  worked  on  oil  barrels  except 
in  Reno,  Pa.,  and  Warren,  Pa.?  A.  In  Reno,  Pa.; 
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Warren,  Pa.;  Warren  Cooperage  Co.,  Warreh,  Pa.  That’s 
all. 

X-Q.  194.  Referring  to  your  answer  to  Qi  100,  you,  in 
your  work  of  branding  oil  barrels,  would  not  want  to  use  a 
stencil,  day  after  day,  for  many  years  with  the  corners  of 
said  stencil  resting  upon  the  chime  of  the  barrel?  A.  It 
would  be  more  convenient  if  there  was  clearance  enough 
for  the  brand  to  rest  entirely  on  the  head. 

X-Q.  195.  If  you  were  branding  barrels  day  after  day 
for  many  years,  and  wTere  asked  to  use  a  stencil,  the  corners 
of  which  had  to  rest  upon  the  chime  of  the  barrel  because  of 
lack  of  clearance,  you  would  either  cut  off  the  corners  or 
ask  the  boss  for  a  new  stencil  that  fitted  within  the  chime, 
would  you  not?  A.  I  think  that,  if  the  cutting  off  of  the 
corners  did  not  interfere  with  the  lettering  of  such  a  brand, 
I  would  cut  off  the  corners. 

******#^## 

846  By  Mr.  Munden:  I  have  no  recrossj-examination, 
but  I  am  perfectly  willing  to  allow  tlpe  witness  to 

again  read  Q.  69  and,  if  he  cares  to,  to  modifjy  his  answer. 
It  is  perfectly  immaterial  to  me  whether  he  does  or  not. 

By  Mr.  Hamilton :  In  that  case,  the  deposition  is  closed. 
Deposition  closed  at  12:35  P.  M.,  Sept.  14,  1935. 

*******!*# 

847  By  Mr.  Munden:  I  have  measure^  Petitioner’s 
Exhibit  177  with  the  same  rule  that  was  usdd  bv  the  wit- 
ness  Mook,  and  I  find  that  my  measurements  differ  from 
those  recited  by  the  witness  Mook,  in  his  answer  to  Q.  69  in 
the  deposition  closed  Saturday,  September  14,  1935.  Ac¬ 
cording  to  my  measurements  of  Petitioner’s  Exhibit  177, 
the  diameters  within  the  chime  on  the  outer  face  (painted 
gray)  are  as  follows:  With  the  grain  20%  inches,  across 
the  grain  20%  inches.  I  also  wish  to  note  that  Mr.  Harrv 
F.  Cogswell  has  been  present  during  a  considerable  part  of 
the  taking  of  Mr.  Mook’s  testimony — equal  to  at  least  half 
of  the  time  that  Mr.  Mook  was  testifying.  M|r.  Herbert  G. 
Eaton  also  visited  the  examination  room  between  the  start- 
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ing  and  the  closing  of  Mr.  Mook’s  testimony.  Both  said 
Harry  F.  Cogswell  and  said  Herbert  G.  Eaton  ap- 

848  peared  to  be  well  and  strong  and  able  to  testify  in 
said  examination  room.  Said  Harry  F.  Cogswell  and 

said  Herbert  G.  Eaton  are  the  same  gentlemen  who  testi¬ 
fied  during  the  taking  of  the  testimony  in  chief  of  the  peti¬ 
tioner. 

•  *#•*••••* 

849  George  F.  Coppenhoefer. 
*•#•#•*«•* 

Question  1.  What  is  your  name?  Answer.  George  F. 
Coppenhoefer. 

Q.  2.  Where  do  you  reside?  A.  17  Parker  Street,  War¬ 
ren,  Pa. 

Q.  3.  How  old  are  you,  Mr.  Coppenhoefer?  A.  72  years, 
the  19th  of  last  August. 

Q.  4.  Are  you  employed  at  present?  A.  Yes,  sir. 

Q.  5.  Doing  what?  A.  Foreman  of  barrel-house. 

.  Q.  6.  Where?  A.  United  Reifining  Company,  Warren, 
Pa. 

Q.  7.  How  long  have  you  been  employed  by  United  Re¬ 
fining  Company?  A.  Thirty-two  years. 

*  *  #  *  *  #  #  *  •  * 

853  Q.  50.  Of  what  size  is  the  head  wdthin  that  barrel 
i  head?  Please  measure  the  diameter  of  the  clearance 
space  or  across  the  clearance  space  between  points  on  the 
lower  edge  of  the  chime,  first  with  the  grain,  and,  next, 
against  the  grain? 

By  Mr.  Munden :  Objected  to  if  this  question  means  that 
this  witness  should  testify  as  to  the  size  of  the  head,  inas¬ 
much  as  the  edge  of  the  head  is  embedded  in  the  staves  and 
therefore  the  witness’  testimony  could  be  nothing  but  a 
guess. 

By  Mr.  Hamilton:  The  question  speaks  for  itself;  but 
I  may,  for  the  benefit  of  the  witness,  say  that  I  am  asking 
him  for  the  diameter  of  the  clearance  space  that  is  used  to 


91 


receive  the  stencil  brand,  and  the  diameter  between  points 
on  the  lower  edge  of  the  chime. 

854  A.  With  the  grain,  20%  inches;  across  the  grain, 
20%  inches. 

Q.  51.  I  show  you  another  wooden  article ;  hnd  I  ask  you 
what  it  is?  A.  I  would  call  that  a  second-hind  barrel. 

Q.  52.  Is  there  any  relation  between  the  wjooden  article, 
Petitioner’s  Exhibit  177,  that  you  have  described  as  a  “bar¬ 
rel  head”  in  your  answer  to  Q.  49,  and  the  iTooden  article 
that  I  showed  you  when  I  asked  you  the  list  preceding 
question?  A.  No,  I  wouldn’t  say — yes,  there1  is  relation. 

Q.  53.  What  is  that  relation?  A.  Well,  the  fiead  is  white- 
oak,  and  this  barrel  is  -white-oak,  and  it  looks  as  if  that  was 
a  part  of  this  barrel. 

Q.  54.  What  else,  if  anything,  enables  you  to  say  that  the 
head  formed  part  of  the  second-hand  barrel  fhat  I  showed 
you  when  I  asked  you  Q.  51?  A.  Why,  the  inside  of  the 
head  and  the  inside  of  the  barrel  staves  are  t|ie  same  color 
— that’s  what  makes  me  think  that. 

Q.  55.  What  about  the  fit  of  the  barrel  head  on  the  bar¬ 
rel  ?  A.  Why,  I  think  it  is  a  pretty  good  fit. 

Q.  56.  Please  examine  the  cut  edges  of  tlje  barrel  top, 
Petitioner’s  Exhibit  177,  and  the  cut  edges  of  the  staves  of 
the  barrel  in  question  and  tell  us  what  you  fijnd  in  this  re¬ 
gard.  A.  Well,  I  think  the  head  and  the  stages  match  up 
good  for  color.  Is  that  sufficient? 

Q.  57.  How  about  the  inequalities  of  the  cut  part  of  the 
staves  of  the  barrel,  and  the  inequalities  of  j;he  cut  lower 
part  of  the  staves  of  the  top  of  the  barrel,  Petitioner’s  Ex¬ 
hibit  177,  as  to  their  matching?  A.  (Witnesls  fits  the  ob¬ 
jects  together.)  Oh,  I  think  being  sawed  off  jwith  a  hand¬ 
saw,  you  couldn’t  get  any  better  fit  than  what  the  joints 
show. 

Counsel  for  the  petitioner  offers  in  evident  the  part  of 
the  barrel  that  was  shown  to  the  witness  wh(?n  Q.  51  was 
asked  him ;  and  the  notary  is  asked  please  to  mark  this  part 
of  the  barrel,  Petitioner’s  Exhibit  180,  Part  df  Barrel. 

•  *#•#••  •!•* 

i 
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856  Q.  64.  Considering  Petitioner’s  Exhibit  177, 
please  examine  that  exhibit  with  particular  reference 
to  the  staves  and  compare  the  number  and  width  of  such 
staves  or  stave-ends  with  the  staves  or  parts  of  staves  in 
the  body  of  barrel  known  as  Petitioner’s  Exhibit  180;  and 
then  tell  us  whether  the  number  of  stave-ends  and  their 
width  influence  you  in  saying  whether  that  barrel-end  or 
barrel-head,  Petitioner’s  Exhibit  177,  was  a  part  of  a  bar¬ 
rel  of  which  Petitioner’s  Exhibit  180  is  also  a  part?  A. 
(Witness  examines  the  exhibits.)  It  is  a  part  sawed  off 
from  the  barrel.  Yes. 

•  •#*****•* 

S58  Q.  74.  I  call  your  attention  to  a  stencil  that  has 
been  introduced  in  evidence  here  and  that  is  identi¬ 
fied  or  known  as  Petitioner’s  Exhibit  178;  and  I  ask  you: 
Would  any  skilled  user  of  a  stencil  find  difficulty  in  brand¬ 
ing  the  barrel-head,  Petitioner’s  Exhibit  177,  with  the  metal 
stencil,  Petitioner’s  Exhibit  178?  A.  (Witness  measures 
stencil  onto  barrel-head.)  I  don’t  think  he  would. 

Q.  75.  I  hand  you  a  stiff  piece  of  paper  that  has  been 
introduced  in  evidence  here  as  Petitioner’s  Exhibit  169A; 
and,  assuming  that  this  stiff  piece  of  paper  represents  the 
outline  and  has  been  cut  to  the  shape  of  a  stencil,  please 
say  whether  any  skilled  user  of  stencils  would  experience 
difficulty  in  branding  the  barrel-head,  Petitioner’s  Exhibit 
1 177,  with  a  metal  stencil  having  the  same  outline  as  this 
piece  of  paper?  A.  No,  they  wouldn’t. 

Bv  Mr.  Munden:  It  is  noted  on  the  record  that  the  wit- 
ness  agreeably  answered  this  question  without  bothering  to 
compare  Petitioner’s  Exhibit  169 A  with  either  Petitioner’s 
Exhibit  177  or  Petitioner’s  Exhibit  178. 

Q.  76.  Well,  in  order  to  satisfy  counsel  for  the  respondent 
I  will  ask  the  witness  please  to  make  the  comparison  that 
respondent’s  counsel  seems  to  want  him  to  do,  and  then  to 
answer  the  last  preceding  question. 

By  Mr.  Munden:  The  witness  need  not  bother  himself 
to  please  me.  I  made  the  remark  for  the  purpose  of  illus- 
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trating  how  lax  are  the  methods  being  pursued  by  the  peti¬ 
tioner  in  presenting  its  case. 

By  Mr.  Hamilton:  Respondent’s  counsel  just  wants  to 
run  the  show. 

859  A.  (Witness  measures  the  stiff  piecp  of  cardboard 
onto  the  stencil,  Petitioner’s  Exhibit  178,  and  onto 

the  barrel-head,  Petitioner’s  Exhibit  177).  Would  experi¬ 
ence  no  difficulty. 

Q.  77.  Assuming  that  a  skilled  user  of  stencils  were  called 
upon  to  brand  the  heads  of  wooden  oil  barrels!  with  the  metal 
stencil,  Petitioner’s  Exhibit  178,  and  that  the  heads  of  such 
wooden  oil  barrels  had  a  diameter  of  clearance  space  for 
branding  an  inch  less  than  the  clearance  [space  of  Peti¬ 
tioner’s  Exhibit  177, — would  such  a  user  experience  any 
difficulty  in  using  the  stencil,  Petitioner’s  Exhibit  178,  for 
that  purpose? 

By  Mr.  Munden:  Objection.  For  the  reason  that  I 
hardly  think  the  witness  is  qualified  to  answer  correctly 
unless  he  is  provided  with  a  barrel-head  of  the  dimensions 
mentioned  in  the  question. 

A.  (Witness  measured  metal  stencil,  Petitioner’s  Exhibit 
178,  onto  barrel-head,  Petitioner’s  Exhibit  177.)  By  leav¬ 
ing  the  corners  of  the  stencil  rest  on  the  chime,  would  ex- 
pereince  no  difficulty. 

•  •  *  *  •  *  •  j  •  •  • 

860  Q.  79.  In  branding  the  head  of  a  ^barrel,  was  it 
common  practice  at  Seneca  Oil  Works  and  United 

Refining  Company  in  the  early  years  of  yoitr  employment 
at  the  latter  plant  to  have  the  brand  run  in  ai  certain  direc¬ 
tion?  A.  It  was. 

Q.  80.  What  was  that  direction?  A.  Across  the  grain. 

Q.  81.  Please  explain  what  were  the  reasons  that  gov¬ 
erned  this  choice  of  direction  for  the  branding.  A.  When 
you  branded  across  the  grain,  and  you  left  those  barrels  in 
storage  or  lying  on  the  floor  with  the  bung  up,  you  could 
read  the  brand  better  than  you  could  the  oth^r  way. 
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Q.  82.  I  hand  you  a  wooden  article  and  ask  you  what  it 
is?  A.  (Witness  takes  wmoden  article  and  examines  it.) 
W  ould  say  it  is  the  end  of  a  half -barrel. 

Q.  83.  Please  measure  this  end  of  a  half -barrel  and  state 
on  the  record  what  is  the  diameter  of  the  clearance  space 
between  opposite  points  on  the  lower  edge  of  the  chime, 
when  that  diameter  is  measured,  first,  with  the  grain,  and, 
next,  when  measured  across  the  grain?  A.  (Witness  meas¬ 
ured  the  wooden  article  as  directed.)  16%  inches  with  the 
grain ;  16%  inches,  across  the  grain. 

i  Q.  84.  If  the  half -barrel  of  w’hich  this  wooden  article  that 
you  have  just  measured  is  an  end-portion  were  filled  to 
capacity  with,  say,  lubricating  oil,  what  would  be  its  gal- 
ionage  ? 

By  Mr.  Munden:  Objection.  It  has  not  been 
S61  shown  that  the  witness  is  qualified  to  answer  this  hy¬ 
pothetical  question. 

i  A.  I’d  say,  thirty  or  thirty-two  gallons. 

*•##•***•* 

862  Q.  87.  I  now  ask  you  please  to  brand  the  head  of 
the  part  or  end-portion  of  the  half -barrel,  the  wooden 
article  that  I  handed  you,  when  I  asked  you  to  identify  it  in 
Q.  82 ;  and  the  branding  is  to  be  done  with  the  metal  stencil, 
Petitioner’s  Exhibit  178.  A.  (Witness  brands  head  of  half¬ 
barrel  as  requested.)  There  it  is.  Close  quarters,  but  it  can 
be  done. 

i  By  Mr.  Hamilton:  Counsel  for  the  petitioner  offers  in 
evidence  the  wooden  article,  the  end  portion  of  the  half¬ 
barrel  that  was  handed  the  witness  when  he  was  asked  Q. 
82;  and  the  notary  is  asked  please  to  mark  this  wooden 
article  as  Petitioner’s  Exhibit  182,  End  of  Half -Barrel, 
Branded  by  Using  Petitioner’s  Exhibit  178,  the  metal  sten¬ 
cil. 

#*#••••••* 

865  Q.  98.  Please  measure  the  diameter  of  so  much  of 
the  inner  face  of  the  head, — barrel-head, — of  Peti¬ 
tioner’s  Exhibit  177,  as  is  visible;  and  then  tell  us  what  is 


that  diameter.  A.  (Witness  makes  measurement  re¬ 
quested.)  With  the  grain,  21%;  across  the  grain  21% 
inches. 

! 

867  X-Q.  111.  Please  use  the  same  rule  t|iat  you  used 
while  answering  Q.  50,  and  again  measure  Petition¬ 
er’s  Exhibit  177  on  a  diameter  across  the  top  side  of  the 
head,  along  the  grain  between  points  on  the  lpwer  edge  of 
the  chime.  A.  (Witness  makes  measurement  a|s  requested.) 
21%  inches.  20%  across  the  grain. 

X-Q.  112.  As  a  matter  of  fact,  Mr.  Copp^nhoefer,  the 
diameter  along  the  grain  is  20%,  is  it  not  ?  A[  What  did  I 
say? 

X-Q.  113.  Now,  please  refer  to  Petitioner’s  Exhibit  182, 
and  measure  the  diameter  thereof  across  the  tojp  side  of  the 
head  along  the  grain,  between  points  on  the  l<|>wer  edge  of 
the  chime.  A.  (Witness  makes  measurement  a.f  requested.) 
16%  inches,  with  the  grain ;  16%  across  the  grhin. 

X-Q.  114.  Do  you  want  to  measure  that  agaiji?  A.  (Wit¬ 
ness  remeasures.)  Well,  it  looks  that  to  me. 

X-Q.  115.  As  a  matter  of  fact,  Mr.  Coppehhoefer,  the 
dimension  along  the  grain  is  slightly  more  than  16%  inches, 
is  it  not?  A.  Yes,  it  is. 

X-Q.  116.  When  did  you  first  see  Petitioner’s  Exhibit 
177?  A.  September  16,  1935. 

X-Q.  117.  When  did  you  first  see  Petitioner’s  Exhibit 
180?  That  being  the  part  of  a  barrel  that  you  have  pre¬ 
viously  identified?  A.  The  same  date. 

X-Q.  118.  When  did  you  first  see  Petitioner’s  Exhibit 
182?  A.  The  same  date. 

X-Q.  119.  You  did  not  saw  Petitioner’s  Exhibit  177  from 
Petitioner’s  Exhibit  180?  A.  I  did  not. 

X-Q.  120.  You  did  not  see  it  done?  A.  No,  ^ir. 

X-Q.  121.  You  do  not  know  who  made  this  barrel,  Peti¬ 
tioner’s  Exhibit  180?  A.  I  do  not. 

X-Q.  122.  You  do  not  know  who  made  the  jbarrel  from 
which  Petitioner’s  Exhibit  182  came?  A.  I  do  jiot. 
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X-Q.  123.  You  do  not  know  for  whom  the  barrel,  Peti¬ 
tioner’s  Exhibit  180,  and  the  barrel  of  which  Petitioner’s 
Exhibit  182  is  a  part,  were  made?  A.  I  do  not. 

X-Q.  124.  You  cannot  do  any  better  than  guess 

868  what  Petitioner’s  Exhibit  180  was  first  filled  with? 
A.  Could  not  say. 

X-Q.  125.  By  that  you  mean  that  you  could  not  say  what 
Petitioner’s  Exhibit  180  was  first  filled  with?  A.  No,  I 
couldn’t. 

###*##*#*# 

869  X-Q.  132.  Referring  to  Petitioner’s  Exhibit  180, 
you  cannot  state  under  oath  and  with  cerainty  that 

that  barrel  ever  had  oil  in  it?  A.  No,  I  couldn’t. 

X-Q.  133.  Referring  to  your  answer  to  Q.  59,  what  makes 
you  say  that  Petitioner’s  Exhibit  180  has  a  capacity  of 
fifty-two  or  fifty-three  gallons?  You  never  measured  it, 
did  you?  A.  No,  I  never  measured  it;  but  from  my  experi¬ 
ence  with  a  211/o  standard  head,  I  would  say  it  would  hold 
fifty-two  to  fifty-three  gallons. 

X-Q.  134.  You  cannot  state  under  oath  and  with  cer¬ 
tainty  that  the  barrel  of  which  Petitioner’s  Exhibit 

870  180  is  a  part,  did  not  have  a  capacity  of  fifty-four 
gallons?  A.  It  might  have  had. 

X-Q.  135.  It  might  have  had  a  capacity  of  fifty-five  gal¬ 
lons  ?  A.  It  would  depend  on  what  kind  of  oil. 

X-Q.  136.  Then  it  might  have  had  a  capacity  of  fifty-five 
gallons  ?  A.  I  would  not  say  that  it  did. 

X-Q.  137.  You  would  not  want  to  say  anything  about 
that?  A.  No. 

#####*##** 

X-Q.  140.  You  were  never  a  designer  of  barrels?  A.  I 
was  not. 

X-Q.  141.  You  were  not  an  officer  of  the  Seneca  Oil 
Works?  A.  No,  sir. 

X-Q.  142.  You  have  never  been  an  officer  of  the  United 
Refining  Company?  A.  No. 

X-Q.  143.  You  never  learned  the  barrel-making  trade? 
A.  Never  made  a  new  barrel. 
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X-Q.  144.  Did  you  ever  turn  down  to  size  the  heads  of 
barrels  that  you  were  fitting  into  the  staves?  A.  What  do 
you  mean  by  turning  down? 

X-Q.  145.  I  mean  by  that,  did  you  ever  work  at  a  lathe 
or  equivalent  turning  machine  and  with  a  chisel  or  other 
suitable  tool  turn  down  a  head  for  the  purpose  mentioned 
in  X-Q.  144?  A.  I  would  call  that  paring  of  tile  head,  which 
I  have  done. 

X-Q.  146.  What  kind  of  a  machine  did  yoii  do  that  in? 
A.  No  machine. 

X-Q.  147.  How  did  you  go  about  that  operation,  back  in 
the  period  between  1901  and  1905?  A.  If  I  had  to  pare  a 
head  down,  I  would  take  a  pair  of  dividers  and  space  around 
the  chime  in  the  croze  and  find  out  just  how  piuch  I  would 
have  to  pare  off  of  the  head. 

##*••*#*1*# 

871  X-Q.  149.  You  have  no  written  notes}  or  other  re¬ 
minders  of  the  specifications  of  the  barrels  that  you 
worked  on  at  the  Seneca  Oil  Works  or  during  your  first  few 
years  with  the  United  Refining  Company  ?  A.  No. 

X-Q.  150.  Meaning  you  have  not?  A.  Yes.  j 

X-Q.  151.  For  all  you  know  to  the  contrary^  the  users  of 
barrels  for  other  purposes  than  the  packaging  of  oil,  may 
have  had  barrel  specifications  quite  different  fjrom  those  in 
the  oil  industry  as  you  knew  this  oil  industry  I* 

By  Mr.  Hamilton:  Objection.  This  question  is  objected 
to  as  improper  cross-examination.  The  direct  |  examination 
of  this  witness  has  not  gone  outside  of  the  oil  industry,  or 
involved  industries  other  than  the  oil  industrv.  Notice  is 
given  that  a  motion  will  be  brought  praying  that  this  ques¬ 
tion  be  suppressed  and  any  answer  thereto  i;hat  may  be 
given  may  likewise  be  suppressed. 

A.  I  don ’t.  think  they  would. 

X-Q.  152.  But  never  having  worked  in  these  other  indus¬ 
tries,  you  don’t  know  anything  about  that,  do  you? 

By  Mr.  Hamilton:  The  same  objection  is  ufged  against 
this  question  as  was  urged  against  the  last  preceding  ques¬ 
tion;  and  the  same  notice  of  motion  is  given. 


I 
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By  Mr.  Munden:  Note  is  made  on  this  record  that  the 
objections  by  the  counsel  for  the  petitioner  are  made  in  a 
very  halting,  hesitating  and  dilatory  way,  and  that  this 
characteristic  of  his  objections  and  his  questioning  has 
been  the  same  throughout  the  taking  of  testimony  by  both 
parties.  He  must  know  that  it  is  perfectly  fruitless  to 
string  out  these  objections  at  this  time  and  that,  if  he  con¬ 
siders  objections  to  be  proper,  he  may  note  them  in  a  very 
few  words,  reserving  his  argument  for  the  proper  place.  I 
earnestly  request  him  to  cooperate  to  the  end  that  this  tes¬ 
timony  may  not  extend  any  further  than  necessary  in  point 
of  time. 

872  By  Mr.  Hamilton:  All  that  Mr.  Munden  has  just 
put  on  the  record  is  arrant  nonsense,  pure  rubbish. 

A.  No,  1  don’t. 

!  X-Q.  153.  You  do  not  claim  to  be  an  expert  on  the  com¬ 
mercial  aspect  of  barrels  for  different  industries? 

By  Mr.  Hamilton:  Objection.  The  same  objections  are 
urged  against  this  question  now  pending  as  were  urged 
against  the  last  two  preceding  questions,  and  to  any  answer 
that  may  be  given;  and  the  same  notice  of  motion  to  sup¬ 
press  is  given. 

A.  No. 

!  X-Q.  154.  You  do  not  claim  to  be  an  expert  on  the  com¬ 
mercial  aspect  of  barrels  for  the  oil  industry? 

By  Mr.  Hamilton:  Mr.  Munden  is  called  upon  to  define 
what  he  means  by  “commercial  aspects.”  That  may  mean 
anything. 

By  Mr.  Munden:  Let  the  witness  answer  the  question. 
Perhaps  he  has  a  better  understanding  of  the  matter  than 
has  counsel  for  petitioner. 

A.  No. 

X-Q.  155.  Outside  of  what  you  did  with  your  own  hands, 
you  do  not  claim  to  know  much  about  the  standards  and 
common  practice  in  the  oil  industry  between  Feb.  20,  1895, 
and  Feb.  20, 1905?  A.  Yes,  I  do.  I  knew  the  standard  size 
of  a  barrel. 
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X-Q.  156.  But  that  knowledge  was  limited  to  what  you 
worked  on  yourself? 

By  Mr.  Hamilton:  This  witness  has  been  ai  foreman,  and 
is  now  a  foreman,  and  Mr.  Munden  is  asked  whether  super¬ 
vision  by  a  foreman  is  intended  by  him  to  ^e  included  in 
the  expression  “what  you  worked  on  yourlself”  as  used 
in  the  now  pending  question. 

By  Mr.  Munden:  Yes,  1  intend  that  the  witness 
873  shall  answer  concerning  the  work  that  he  supervised 
in  his  jobs  at  the  Seneca  Oil  Works  and  the  United 
Refining  Company. 

A.  Yes,  and  others  around  me. 

X-Q.  157.  By  “others  around  me,”  you  mpan  those  who 
worked  with  you  in  the  barrel-house?  A.  Yesj;. 

X-Q.  158.  Name  all  of  the  different  types  of  containers 
for  the  packaging  of  oil  that  you  encountered)  in  your  work 
in  the  barrel-house  of  the  Seneca  Oil  Works  apd  the  United 
Refining  Company,  limiting  your  answer  to  tlie  period  end¬ 
ing  Feb.  20, 1905.* 

By  Mr.  Hamilton:  Objection.  This  question  is  objected 
to  as  improper  cross-examination,  inasmuch  |as  the  matter 
of  containers  outside  of  and  apart  from  wooden  containers 
has  not  been  touched  upon  or  brought  out  pn  the  direct 
examination  of  this  witness ;  and  notice  of  mcjtion  to  strike 
out  this  question  and  such  answer  as  may  be  jgiven  thereto 
is  herebv  given. 

*  e*  i 

A.  Mostly  fifty-two  to  fifty-three  gallon  fuljbbarrels,  and 
a  few  thirty-gallon  half-barrels.  That  is  all. 

X-Q.  159:  Of  what  material  were  these  packages? 

By  Mr.  Hamilton:  Objection.  Same  objection  as  to  the 
last  preceding  question  and  the  same  notice,  inasmuch  as 
the  latter  and  the  pending  question  form  a  line  of  question- 
in0'* 

A.  White-oak,  and  some  red-oak. 

X-Q.  160.  In  other  words,  they  were  woodjm  packages? 

By  Mr.  Hamilton:  Objection.  Same  objection  as  to  the 
last  two  preceding  questions  and  the  same  notjce,  inasmuch 
as  these  three  questions  form  a  single  line  of  questioning. 
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By  Mr.  Munden:  These  reiterated  objections  would  be 
ludicrous  if  they  were  not  so  tragic.  Counsel  for  petitioner 
seems  to  have  no  regard  whatsoever  for  wasting  time 

By  Mr.  Hamilton :  Tragic  in  that  Mr.  Munden  feels 
874  ready  to  expire  by  exploding  as  he  does  on  this 
record. 

A.  Yes. 

X-Q.  161.  Have  you  mentioned  all  the  kinds  of  containers 
for  oil  that  you  saw  at  the  Seneca  Oil  Works  while  you  were 
there  or  at  the  United  Refining  Company  up  to  Feb.  20, 
1905? 

By  Mr.  Hamilton:  The  same  objection  is  urged  against 
this  question  as  was  urged  against  the  last  four  preceding 
questions,  and  the  same  notice,  inasmuch  as  these  four 
questions  and  the  pending  question  constitute  a  single  line 
of  questioning. 

A.  Yes. 

X-Q.  162.  What  other  types  of  containers  have  you  en¬ 
countered  at  your  work  at  the  United  Refining  Company 
since  Feb.  20,  1905? 

By  Mr.  Hamilton:  Objection.  This  question  is  objected 
to  as  improper  cross-examination  on  the  same  grounds  that 
the  last  five  preceding  questions  were  objected  to  and  the 
same  notice  of  motion  to  suppress  as  was  made  in  connec¬ 
tion  with  them  is  made  in  connection  with  this  pending 
question,  and  notice  to  strike  out  this  question  and  such 
answer  as  may  be  given  thereto  is  hereby  given.  Further¬ 
more,  the  question  is  objected  to  as.being  irrelevant,  imma¬ 
terial,  and  lacking  in  pertinence  to  any  issue  of  this  pro¬ 
ceeding. 

A.  None. 

X-Q.  163.  You  don’t  use  steel  drums  at  the  United  Re¬ 
fining  Company? 

By  Mr.  Hamilton:  Objection.  This  question  is  objected 
to  as  improper  cross-examination  and  as  being  in  direct 
^conflict  with  the  notice  that  I  gave  at  the  end  of  my  direct 
examination.  The  matter  of  metal  containers  was  not 
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touched  upon  at  all,  or  brought  out  in  the  slightest,  in  the 
direct  examination  of  this  witness;  ajnd  notice  is 

875  hereby  given  of  a  motion  to  strike  out  this  question 
and  any  answer  that  may  be  given  thereto.  Fur¬ 
thermore,  the  question  is  objected  to  as  being  irrelevant, 
and  immaterial  and  lacking  in  pertinence  to  any  issue  of 
this  proceeding;  furthermore,  it  forms  a  question  of  the 
line  of  questioning  to  which  objection  has  been  consistently 
made  in  the  immediate  foregoing. 

A.  Yes,  we  do. 

X-Q.  164.  Then  do  you  want  to  change  yofir  answer  to 
X-Q.  162? 

By  Mr.  Hamilton:  Same  objection  as  has  been  made  to 
this  line  of  questioning  in  the  immediate  foregoing  on  all 
the  grounds  urged  against  that  line;  and  the  same  notice 
of  motion  to  suppress  is  hereby  given. 

A.  Yes,  I  will.  We  have  used  some  since  tie  time  speci¬ 
fied  here. 

X-Q.  165.  Do  you  mean  by  that  that  you  have  used  steel 
drums  at  the  United  Refining  Company  at  a  date  later  than 
Feb.  20,  1905? 

By  Mr.  Hamilton:  Objection.  All  the  objections  that 
have  been  urged  against  this  line  of  questioning  in  the  im¬ 
mediate  foregoing  are  repeated  here  against  this  pending 
question,  which  is  utterly  irrelevant,  immaterial,  and  lack¬ 
ing  in  pertinence  and  is  improper  cross-examination ;  and 
the  same  notice  to  suppress  this  question  anc.  any  answer 
that  mav  be  given  thereto  is  reiterated. 

By  Mr.  Munden:  I  should  like  to  know  frorii  Mr.  Hamil¬ 
ton  whether  or  not  he  is  deliberately  wasting  time  for  the 
purpose  of  carrying  this  testimony  over  for  still  another 
day. 

A.  At  a  date  later? — yes. 

X-Q.  166.  When  were  straight-side  steel  drums  first  in¬ 
troduced  into  the  barrel  house  of  the  United  defining  Com¬ 
pany? 

876  By  Mr.  Hamilton:  Objection.  All  the  objections 
that  have  been  urged  against  this  line  olf  questioning 
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in  the  immediate  foregoing  are  repeated  here  against  the 
pending  question,  which  is  equally  objectionable  on  all  the 
grounds  stated  in  my  objection  to  the  last  preceding  ques¬ 
tion.  Furthermore,  the  question  includes  an  assumption 
not  warranted  in  that  it  refers  to  “straight-side  steel 
drums”.  The  same  notice  to  suppress  this  question  and 
any  answer  that  may  be  given  thereto  is  reiterated. 

A.  To  the  best  of  my  knowledge,  about  1913  or  1914. 

1  X-Q.  167.  Were  you  acquainted  with  the  Superior  Oil 
Works  of  Warren,  Pa.,  (the  petitioner  herein),  between 
1901  and  1905? 

:  By  Mr.  Hamilton:  The  cross-questioner  is  requested  to 
explain  what  he  mans  by  the  vague,  indefinite  term  “ac¬ 
quainted”  used  in  the  pending  question. 

By  Mr.  Munden:  Let  the  witness  answer;  perhaps 
he  has  a  better  understanding  of  the  matter  than  has  coun¬ 
sel  for  petitioner. 

A.  I  knew  that  there  was  such  a  works  there. 

X-Q.  168.  Did  you  ever  see  any  of  their  packages  of  oil 
during  that  period?  A.  I  don’t  think  so. 

X-Q.  169.  You  never  worked  on  oil  barrels  except  in 
Warren,  Pa.?  A.  No,  sir. 

i  X-Q.  170.  And  you  never  worked  on  oil  barrels  except  in 
the  barrel-houses  of  the  Seneca  Oil  Works  and  the  United 
Refining  Company?  A.  No,  sir. 

X-Q.  171.  Referring  to  your  answer  to  Q.  77,  if  a  stencil 
were  used  day  after  day  for  many  years  with  the  corners  of 
said  stencil  resting  on  the  chime  of  the  barrel,  you  would 
regard  that  as  a  very  unworkmanlike  thing  to  do,  wouldn’t 
you?  A.  I  think  it  would  be,  unless  you  could  stencil  plain 
with  the  corners  of  the  stencil  resting  on  the  chime. 

X-Q.  172.  If  you  were  called  upon  to  use  a  stencil  under 
the  circumstances  referred  to  in  Q.  77  and  your  an- 
877  swer  thereto,  you  would  cut  off  the  corners,  would 
you  not,  if  you  could  do  so  without  interfering  with 
the  lettering?  A.  I  would. 

i  X-Q.  173.  Referring  to  your  answer  to  Q.  81,  what  rela¬ 
tion  is  there,  if  any,  between  the  bung  and  the  grain  of  the 
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head  of  a  wooden  barrel?  A.  In  branding]  a  barrel,  we 
always  have  the  grain  of  the  head  pointing  towards  the 
bung-hole. 

X-Q.  174.  I  hadn’t  gotten  to  the  brandingj  operation.  I 
was  referring  to  the  barrel  itself,  before  branding.  Now, 
please  tell  us  what  relation,  if  any,  there  i(s  between  the 
grain  of  the  wood  in  the  head  of  a  wooden  parrel  and  the 
bung  in  the  barrel.  A.  I  just  don’t  quite  understand  that. 

X-Q.  175.  What  I  mean  is,  Mr.  Coppenhcjefer,  is  it  the 
practice  in  putting  heads  into  wooden  barrels  to  have  the 
grain  of  the  wood  of  the  head  pointing  in  tlje  same  direc¬ 
tion  as  the  bung?  A.  We  always,  in  inserting  the  head  into 
the  barrel,  figure  on  setting  the  grain  lengthwise  of  the 
head  to  come  direct,  not  opposite  the  bung  Stave. 

X-Q.  176.  In  other  words,  the  practice,  as  you  under¬ 
stand  it,  is  to  have  the  grain  of  the  -wood  oj:  the  head  ex¬ 
tending  in  the  same  direction  as  the  axis  of  pie  bunghole? 
A.  Yes. 

Recessed  until  2 :30  o  ’clock  P.  M. 

By  Mr.  Munden:  The  officer  is  asked  to  note  on  this 
record  that  it  is  now  approximately  12:55  P.  M.  and  that 
I  suggested  a  recess  until  2 :00  P.  M.  of  this  same  day,  but 
that  I  was  overruled  by  counsel  for  petitioner.  Resumed 
at  2:35  o’clock  P.  M.' 

X-Q.  177.  Referring  again  to  your  answer  to  X-Q.  113, 
please  take  the  same  rule  that  you  used  in  answering  that 
question,  and  again  measure  Petitioner’s  Exhibit  182  on  a 
diameter  across  the  grain  between  points  on  t^ie  lower  edge 
of  the  chime,  on  the  top  side  of  the  head.  A.  (Witness 
measures  as  requested.)  16%  inches. 

878  X-Q.  178.  Eliminating  any  guessing,  you  have  no 
way  of  knowing  the  capacity  of  the  barrel  from 
which  Petitioner’s  Exhibit  182  came?  A.  No,  I  haven’t. 

X-Q.  179.  Referring  to  your  performance  Iduring  direct 
examination  of  branding  Petitioner’s  Exhibii  182  with  the 
stencil,  Petitioner’s  Exhibit  178,  you  were  required  to  press 
or  crush  the  stencil  down  within  the  chime,  i\o  as  to  make 
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as  good  contact  as  possible  with  the  barrel-head?  A.  Yes, 
I  did  slightly. 

X-Q.  ISO.  And  you  didn’t  quite  make  this  contact 
throughout  the  portion  of  the  stencil  containing  the  letter¬ 
ing  of  said  stencil?  That  is  true,  is  it  not?  A.  Why,  I 
think  I  did  make  a  pretty  good  job  of  that. 

'  X-Q.  181.  Eliminating  all  reference  to  performing  a  stunt 
for  exhibition  purposes,  you  wouldn’t,  as  the  foreman  of 
the  barrel-house  of  the  United  Refining  Company,  say  that 
the  brand  on  Petitioner’s  Exhibit  182  is  a  first-class  brand 
on  a  barrel  going  out  from  your  barrel-house?  A.  If  I 
could  get  that  brand  on  the  barrel  so  it  was  discernible,  I 
would. 

X-Q.  1S2.  I  am  referring  to  the  particular  brand  appear¬ 
ing  on  Petitioner’s  Exhibit  1S2.  If  the  workmen  under  you 
passed  out  brands  on  the  barrels  to  be  delivered  to  cus¬ 
tomers,  you  would  do  something  about  it  to  improve  the 
appearance  or  workmanship  of  the  brands  going  out  to  cus¬ 
tomers?  A.  If  I  had  more  than  just  a  few,  why,  I  would 
cut  the  corners  off  from  the  brand. 

X-Q.  1S3.  In  other  words,  you  would  not  be  satisfied? 
A.  Not  unless  I  had  just  a  few. 

X-Q.  1S4.  Metal  stencils  are  low  in  price?  A.  I  could 
not  say. 

X-Q.  1S5.  In  your  job  in  the  barrel-house  at  the  Seneca 
Oil  Works  and  during  the  first  two  or  three  years  at  the 
United  Refining  Co.,  if  you  had  been  called  upon  to  brand 
barrels  or  half-barrels  having  heads  like  Petitioner’s  Ex¬ 
hibit  182,  and  if  you  had  no  other  metal  stencil  than  Peti- 
1  ticner’s  Exhibit  178  available  but  did  have  available 
879  a  man  who  could  cut  out  card-board  or  oil-board 
stencils,  vou  would  either  have  asked  for  a  metal 
stencil  of  the  proper  size,  or  you  would  ask  that  man  to  cut 
out  a  stencil  of  a  size  suitable  for  the  purpose  from  card¬ 
board,  oil-board  or  other  available  material?  That  is,  you 
would  have  done  either  of  these  two  things? 

By  Mr.  Hamilton:  This  question  is  objected  to  as  calling 
for  surmise  or  speculation;  also,  as  calling  for  an  answer 
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to  the  great  question  of  “Oh,  what  might  have  been”.  The 
question  clearly  sets  forth  what  the  cross-questioner  thinks 
should  have  been  done.  The  question  is  further  objected 
to  as  being  immaterial  and  irrelevant  and  wholly  specula¬ 
tive. 

A.  If  I  thought  the  metal  brand  wouldn’t  do  the  job 
properly,  I  would  ask  for  a  stencil  cut  from  card-board  or 
oil-board  so  that  I  could  easily  brand  the  barrel. 

X-Q.  186.  I  guess  you  did  not  understand  the  question 
entirely.  What  I  wanted  to  bring  out  from  you  was, 
whether  or  not,  during  the  period  referred  to  in  X-Q.  185, 
vou  would  have  taken  one  of  the  two  alternative  courses 
referred  to  in  that  question  in  the  event  that  you  had  been 
called  upon  to  brand  barrels  or  half-barrels  having  heads 
like  Petitioner’s  Exhibit  182,  and  you  had  ud  other  metal 
stencil  at  hand  than  Petitioner’s  Exhibit  178? 

By  Mr.  Hamilton:  Same  objection  as  to  last  preceding 
question,  which  the  witness  has  fully  answered.  The  wit¬ 
ness  is  not  bound  by  any  two  alternatives.  He  may  answer 
with  several  alternatives. 

Bv  Mr.  Munden :  I  have  no  desire  to  restrict  the  witness 
and,  if  he  has  other  alternatives  that  he  cares  to  refer  to,  I 
should  like  to  hear  about  them. 

Bv  Mr.  Hamilton :  The  witness  gave  another  alternative 
in  the  introductory  portion  of  his  answer  last  preceding, 
namely :  “If  I  thought  the  metal  brand  wouldn’t  do  the  job 
properly”. 

880  A.  I  answered  that,  didn’t  I?  ' 

X-Q.  187.  Why,  I  don’t  see  that  you  have,  Mr. 
Coppenhoefer.  I  intend  that  question  to  be  a  simple  one, 
and  I  will  try  to  rephrase  it  so  it  will  be  clearer  to  you.  If 
you  were  called  upon  in  your  job  at  the  Seneca  Oil  Works 
or  at  the  United  Kefining  Company  to  brand  barrels  or  half¬ 
barrels  like  Petitioner’s  Exhibit  182,  you  would  not  feel 
satisfied  with  that  stencil  for  that  purpose,  would  you? 

By  Mr.  Hamilton :  Same  objection  on  the  sj;ame  grounds 
as  were  made  and  taken  in  the  matter  of  thej  line  of  ques- 
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tioning  in  the  immediate  foregoing  which  includes  the 
pending  question  and  the  last  two  preceding  questions. 

A.  If  I  wasn’t  satisfied  with  the  metal  stencil,  I  would 
draw  the  circle  of  the  head  and  make  another  brand  of  the 
same  size. 

X-Q.  188.  I  don ’t  understand  that  answer  very  well,  Mr. 
Coppenhoefer.  Won’t  you  please  read  X-Q.  187  again  and 
see  if  you  cannot  answer  it  directly? 

By  Mr.  Hamilton:  Same  objections  as  have  been  urged 
against  all  this  line  of  questioning.  Furthermore,  the  wit¬ 
ness  has  answered  the  question  in  such  clear  and  exact  lan¬ 
guage  that  the  Examiner  of  Interferences  will  be  able  to 
understand. 

A.  Well,  I  answered  that,  didn’t  I? 

X-Q.  1S9.  Please  note  that  I  asked  you  in  X-Q.  187 
whether  you  would  be  satisfied  with  that  stencil,  Petition¬ 
er’s  Exhibit  178,  for  use  in  your  job  of  branding  the  heads 
like  Petitioner’s  Exhibit  182.  I  want  to  know  whether  vou, 
as  a  workman  who  takes  pride  in  his  work,  would  be  satis¬ 
fied  with  such  a  stencil  for  such  a  purpose, 
i  By  Mr.  Hamilton:  All  the  objections  that  have  hereto¬ 
fore  been  urged  against  the  last  half-dozen,  or  so,  questions 
immediately  preceding  and  constituting  this  line  of 
881  questioning  are  urged  against  the  pending  question, 
on  all  the  grounds  taken  against  any  one  or  more  or 
all  of  these  questions. 

A.  TV  ell,  I  think  that  I  answered  that  question  of  what 
I  would  do  if  I  wasn’t  satisfied. 

By  Mr.  Munden:  Let  me  interrupt  in  order  to  shorten 
proceedings.  I  did  not  ask  you  what  you  would  do  if  you 
\yere  not  satisfied.  Now  please  start  out  again  in  answer¬ 
ing  the  pending  question. 

By  Mr.  Hamilton:  The  witness  is  not  here  to  answer 
statements.  Respondent’s  counsel  must  put  his  question  in 
the  form  of  interrogatories  as  the  Rules  of  Practice  of  the 
United  States  Patent  Office  require.  The  witness  is  not 
called  upon  to  answer  that  statement. 
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By  Mr.  Munden :  Read  him  the  pending  question. 

By  Mr.  Hamilton :  Read  it  all  to  him ;  and  jhen  he  need 
not  answer  it. 

By  Mr.  Munden :  Do  I  understand  correctly^  Mr.  Hamil¬ 
ton,  that  you  are  instructing  your  witness  not  to  answer 
my  question"? 

By  Mr.  Hamilton :  Far  from  it. 

By  Mr.  Munden:  That’s  all — well  read  him  ;he  question. 

X-Q.  190.  In  order  to  straighten  out  this  tness  and  to 
expedite  matters,  I  repeat  X-Q.  1S9  as  follows:  “Please 
note  that  I  asked  you  in  X-Q.  187  whether  you  would  be 
satisfied  with  that  stencil,  Petitioner’s  Exhibit j  178,  for  use 
in  your  job  of  branding  the  heads  like  Petitioner’s  Exhibit 
182.  I  want  to  know  whether  you  as  a  workman  who  takes 
pride  in  his  work  would  be  satisfied  with  such  ia  stencil  for 
such  a  purpose.”  Now  in  answering  tljis  question 
please  avoid  any  such  qualification  as  “if  I  wasn’t  satis¬ 
fied.” 

882  By  Mr.  Hamilton :  All  the  objections  tljat  have  been 
heretofore  urged  against  the  questions  immediately 
preceding  and  constituting  this  line  of  questioning  are  urged 
against  the  pending  question  on  all  the  grounds  taken 
against  any  one  or  more  or  all  of  these  questions.  The  wit¬ 
ness  is  furthermore  reminded  that  he  is  the  one  who  is  un¬ 
der  oath,  and  not  the  cross-questioner,  and  that  it  is  for 
the  witness  to  formulate  and  give  his  answer  iq  accordance 
with  his  oath  as  a  witness. 

A.  He  has  asked  me  that  question  and  I  would  answer 
that,  if  I  were  not  satisfied  with  the  metal  stencil,  I  would 
do  as  I  stated  in  the  previous  answer,  that  I  would  make 
another  stencil  out  of  card-board.  I  think  that  is  as  plain 
as  I  can  answer  that  question. 

X-Q.  191.  Well,  you  wouldn’t  be  satisfied,  would  you? 

By  Mr.  Hamilton:  This  question  is  objected  to  on  all 
the  grounds  that  have  been  urged  against  the  questions  im¬ 
mediately  preceding  and  constituting  this  long  jine  of  ques¬ 
tioning,  on  all  the  grounds  taken  against  any  bne  or  more 
or  all  of  those  questions. 
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i  A.  If  I  wasn’t  satisfied,  I  would  answer  the  same  as 
before. 

i  X-Q.  192.  Well,  I  give  up.  Do  I  understand  correctly 
that  you  decline  to  answer  X-Q.  190? 

By  Mr.  Hamilton:  All  the  objections  that  have  hereto¬ 
fore  been  urged  against  the  questions  immediately  preced¬ 
ing  and  constituting  this  line  of  questioning,  are  urged 
against  the  pending  question  on  all  the  grounds  taken 
against  any  one  or  more  or  all  of  these  questions.  Further¬ 
more,  the  attention  of  the  Examiner  of  Interferences  is 
called  to  the  fact  that  the  witness  has  painstakingly  and 
patiently  answered  all  the  questions  that  have  been  pro¬ 
pounded  to  him  in  this  prodding.  It  is  suggested  to  the 
cross-questioner  that  he  might  w^ell  ask  whether  the  best 
answer  of  which  the  witness  is  capable  has  been  given  by 
the  latter  instead  of  suggesting  that  he  declines  to  answer 
That’s  all. 

883  A.  No,  I  haven’t  declined. 

X-Q.  193.  Then  please  answer. 

By  Mr.  Hamilton :  Same  objections  as  to  the  preceding 
questions  along  this  line,  on  all  the  grounds  taken  against 
any  one  or  more  or  all  of  those  questions.  That’s  all. 

A.  I  don’t  know  as  I  could  make  that  any  plainer  than  I 
have  in  the  previous  question — previous  answer. 

Bv  Mr.  Munden :  Put  it  down  the  wav  he  said  it. 

V  * 

X-Q.  194.  I  hand  you  a  piece  of  brown  paper  having  a 
circle  thereon  which  I  have  marked  for  identification  Resp. 
Ex.  35,  and  I  ask  you  to  take  the  same  rule  that  you  have 
been  using  in  measuring  the  exhibits  offered  in  your  direct 
examination  and  tell  us  what  the  diameter  of  that  circle  is  ? 
A.  (Witness  measures  circle.)  22  and  %  inches, 
i  X-Q.  195.  Don’t  you  want  to  measure  that  again,  Mr. 
Coppenhoefer?  A.  Yes,  I  will.  22%. 

X-Q.  196.  What?  A.  22  and  5/16. 

X-Q.  197.  Inches?  A.  Yes.  Inches,  yes. 
##••••*### 
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885  X-Q.  203.  And  you,  as  a  barrel-house  man,  in  cut¬ 
ting  off  the  lower  corners  of  a  stencil|  would  shape 

the  lower  corner  edges  to  fit,  as  well  as  practicable,  within 
the  chime  of  the  barrel  upon  which  that  stencil  was  intended 
to  be  used? 

*****##^## 
A.  I  would. 

***#**#!#** 

886  Rd-Q.  204.  What  kind  of  a  barrel  is  the  barrel 
identified  as  Petitioner’s  Exhibit  180  in  your  belief 

or  opinion  founded  on  40  years’  approximately  experience 
as  a  barrel-house  man? 

By  Mr.  Munden:  Objection.  Witness  not  quali- 

887  fied  and  for  the  further  reason  that  the  answer  must 
be  based  on  mere  guesswork. 

By  Mr.  Hamilton:  The  witness  is  asked  to  consider  the 
end-portion  identified  as  Petitioner’s  Exhibit  177. 

A.  Looks  to  me  as  a  sturdy-made  oil  barrel.  It  has  white- 
oak  staves  and  hooped  as  an  oil-barrel.  The  inside  surface 
looks  to  me  as  though  it  had  been  used  for  an  oil  barrel 
from  the  cleaning-out  process.  The  head  of  the  barrel  is 
a  standard  size  head  of  an  oil  barrel — 211/k  diameter.  It 
has  a  clearance  from  the  bottom  of  the  chime  resting  on 
the  chime  at  the  opposite  side  of  20  inches  and  a  strong  half. 
(Witness  re-measures  barrel-head.)  20  13/16th  inches. 
**#####«:#• 

890  Rx-Q.  222.  Referring  to  your  answer  to  Rd-Q.  204, 
you  cannot  say  under  oath  and  with  certainty,  what 

process  was  used  in  cleaning  out  the  barrelj  Petitioner’s 
Exhibit  180?  A.  I  could  not. 

891  Rx-Q.  223.  Referring  to  the  period  from  1895  to 
1905,  was  there,  according  to  your  experience,  any 

different  standard  for  one  end  of  an  oil  barrel  than  the 
standard  for  the  other  end.  A.  Both  ends  were  supposed 
to  be  standard. 


Rx-Q.  224.  That  is,  according  to  your  idea,  both  top  and 
bottom  heads  were  supposed  to  be  standard  21^-inch 
heads?  A.  Yes,  sir. 

Rx-Q.  225.  Now  please  measure  the  lower  head  of  Pe¬ 
titioner’s  Exhibit  180.  Both  with  and  against  the  grain. 
A.  21%,  with  the  grain,  21  inches,  across  the  grain. 

Rx-Q.  226.  You  vrere  measuring  on  the  two  diameters 
between  points  at  the  bottom  of  the  chime?  A.  Yes. 

Rx-Q.  227.  Do  you  want  to  remeasure  the  dimension 
along  the  grain?  A.  (Witness  remeasured.)  211/&th  inches 
with  the  grain. 

Rx-Q.  228.  In  your  judgment,  is  that  the  standard 
211/4-inch  head?  A.  It  is. 

'  Rx-Q.  229.  Referring  to  your  answer  to  Rd-Q.  213,  you 
have  no  written  memoranda  to  refresh  your  recollection? 
A.  I  have  not. 

I  Recross-examination  closed.  Re-redirect  examination  by 
Mr.  Hamilton. 

Rrd-Q.  230.  Is  there  a  difference  in  dimensions  between 
the  head  in  the  bottom  of  the  barrel,  Petitioner’s  Exhibit 
180,  and  the  head  in  Petitioner’s  Exhibit  177? 

By  Mr.  Munden :  This  question  is  objected  to  for  the  rea¬ 
son  that  the  witness  is  not  qualified  to  answer  correctly,  the 
outside  portions  of  the  two  heads  being  embedded  in  staves 
and  not  visible. 

A.  There  is  a  difference. 

Rrd-Q.  231.  What  is  that  difference?  A.  The  bottom 
head  is  a  little  larger  than  the  top  head. 

Rrd-Q.  232.  The  barrel  identified  as  Petitioner’s  Exhibit 
180,  is  a  re-coopered  or  re-conditioned  barrel? 

By  Mr.  Munden :  Objection  to  question  as  leading. 
892  A.  It  is. 

Rrd-Q.  233.  Do  you  desire  to  make  any  correction 
in  your  answer  to  Rx-Q.  228?  A.  Yes,  I  do. 

Rrd-Q.  234.  What  is  that  correction?  A.  In  measuring 
that  bottom  head  I  said  it  was  a  standard  head,  but  I  should 
have  said  that  it  was  larger  than  a  standard  head. 
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900  James  W.  Hand. 

Question  1.  Please  state  your  name.  Answer.  James  W. 
Hand. 

Q.  2.  Where  do  you  reside?  A.  Elizabeth,  New  Jersey. 

Q.  3.  By  whom  are  you  now  employed? 1  A.  Standard 
Oil  Company  of  New  Jersey. 

Q.  4.  In  what  capacity?  A.  Manager  of  (pooperage  De¬ 
partment. 

Q.  5.  How  long  have  you  been  continuously  employed  by 
the  Standard  Oil  Company  of  New  Jersey?  |A.  Thirty-five 
years. 

*###*#•;*#• 

901  Q.  7.  Does  your  Company  manufacture  for  use 

metal  containers?  A.  Yes.  i 

Q.  8.  WTiat  is  the  use  to  w’hich  these  metal  containers  is 
put  by  your  Company?  A.  Shipment  of  petroleum  prod¬ 
ucts.  | 

Q.  9.  Coming  to  liquid  petroleum  products,  particularly 
refined  petroleum  products,  do  you  use  theipe  metal  con¬ 
tainers  for  the  shipment  of  lubricating  oils,  and  burning 
oils?  A.  Yes. 

Q.  10.  How  long  continuously  has  your  Copipany  manu¬ 
factured  for  the  uses  just  mentioned,  metal  containers  ?  A. 
Steel  barrels  since  1902.  i 

Q.  11.  Have  these  steel  barrels  been  used  for  the  ship¬ 
ment  of  the  Company’s  own  products  or  haye  they  been 
sold  for  use  by  other  corporations?  A.  Both. 

Q.  12.  The  first  steel  barrels,  or  beginning  with  1902, 
were  of  what  construction,  particularly  as  to  tljie  side  seam? 
A.  They  were  riveted  and  brazed. 

Q.  13.  How  long  w’as  this  method  of  riveting  and  braz¬ 
ing  continued?  A.  Until  December,  1916.  [ 

Q.  14.  Then  what  method  of  closing  the  side  seam  was 
adopted?  A.  Electric-arc  welding. 

Q.  15.  What  was  the  diameter  of  the  clearance  space  or 
within  the  chime  or  bead  of  the  first  steel  barijels  manufac- 


lured  in  1902  by  your  Company?  A.  Nineteen  and  three- 
quarter  inches. 

Q.  16.  Has  any  change  been  made  in  that  dimension  or 
diameter?  A.  No. 

'  Q.  17.  I  hand  you  an  illustrated  circular  and  ask  you 
please  to  state  what  it  is?  A.  It  is  a  circular  describing  in 
detail  the  specifications  and  construction  of  the  steel  bar¬ 
rels  known  as  the  “Bayonne  Steel  Barrel”  manufactured 
by  the  Standard  Oil  Company  of  New  Jersey. 

Q.  18.  On  the  last  or  fourth  page  of  this  circular,  Ba¬ 
yonne  Steel  Barrel,  there  is  a  cut  in  the  lower  half  of  that 
page.  Are  you  able  to  tell  us  what  that  cut  is?  A. 
902  It  was  taken  from  a  photograph  made  in  February, 
1931,  of  a  steel  barrel  manufactured  December,  1904. 

»•#*•«#••#• 

Q.  26.  What  was  the  capacity  of  the  steel  barrel,  the 
manufacture  of  which  was  begun  by  your  Company  in  1902? 
A.  From  the  date  of  beginning  of  manufacture,  the  barrels 
had  a  capacity  of  fifty-four  gallons.  On  April  2,  1905,  the 
bilge  diameter  was  increased  to  enlarge  the  capacity  to 
fifty-five  gallons. 

905  X-Q.  51.  Confining  your  answer  to  the  period 
from  1902  to  February  20,  1905,  are  you  acquainted 
with  the  relative  prices  to  your  customers  of  the  vrood  bar¬ 
rels  and  the  steel  barrels  manufactured  by  your  Company? 

•  #••*•#*•• 

A.  No. 

X-Q.  52.  You  know,  however,  that  the  steel  barrel  man¬ 
ufactured  and  sold  by  your  Company  during  the  period  re¬ 
ferred  to  was  much  higher  in  price  than  the  wood  barrel 
manufactured  and  sold  by  your  Company? 

*#•••••*•• 

A.  It  was  higher. 


906  X-Q.  63.  Do  you  have  available  records  to  show 
to  what  concerns  these  steel  barrels  {were  shipped, 
up  to  and  including  February  20,  1905?  A.  Yery  few  were 
sold  outside  of  our  own  subsidiaries. 

•  •*••**!••• 
921  Orla  B.  Taylor. 


******** 

Question  1.  What  is  your  name?  Answer. 
Taylor. 


•  • 

Orla  B. 


922  Q.  4.  Have  you  ever  had  anything  to  ^lo  with  a  con¬ 
cern  known  as  the  Welded  Steel  Bar  re}.  Company  or 

Corporation  of  Detroit,  Michigan?  A.  Yes,  si|r. 

######*### 

923  Q.  8.  At  wThat  period  was  this  when  you  first  be¬ 
came  familiar  with  the  product  of  the  (jompany?  A. 

Oh,  in  the  spring  of  1901,  that  is,  if  you  meap  my  activity 
with  the  company. 


Q.  10.  During  this  period,  or  until  the  compjany  was  sold 
or  transferred  to  Mr.  Berry,  how  continuous  Vas  the  man¬ 
ufacture  and  sale  of  these  straight-side  drums  by  the  barrel 
company?  A.  By  straight  sides,  you  mean  cylindrical? 

Q.  11.  Yes.  A.  Why,  when  I  began  to  go  'up  there  ac¬ 
tively,  they  were  making  about  25  a  day.  I  fjmnd,  in  con¬ 
nection  with  the  financial  problems  of  the  company,  that 
it  wras  necessary  to  manufacture  a  larger  number;  and  we 
got  the  output  up  to  45  barrels  a  day,  which  would  carry 
the  requirements  of  the  company.  That  continued  up  to  the 
time  we  sold  to  Mr.  Berry. 

Q.  12.  For  what  purpose  were  these  barrdls  or  drums 
sold  and  used?  A.  The  largest  purchaser  was  the  Standard 
Oil  Company.  We  also  sold  some  to  the  Vacuum  Oil  Com¬ 
pany.  We  also  sold  some  to  the  Larking  Soap  Corn- 
924  pany  of  Buffalo,  I  think;  I  think  that  is  their  loca¬ 
tion.  And  I  am  under  the  impression  }hat  we  sold 
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some  to  Procter  &  Gamble,  but  the  large  purchasers  were 
the  oil  purchasers.  Procter  &  Gamble  and  Larkins  were 
soap  manufacturers. 

925  Bertram  B.  Butcher. 

•  ••••••••• 

Question  1.  What  is  your  name?  Answer.  Bertram  B. 
Butcher. 

*•***•**•• 

Q.  6.  For  the  benefit  of  the  Commissioner  of  Patents, 
please  detail  your  experience.  A.  I  began  in  April,  1908,  as 
plant  manager  of  the  Welded  Steel  Barrel  Corporation, 
Detroit,  and  continued  with  the  company  until  December 
31st,  1925.  During  that  time,  I  was  advanced  to  manager 
and  director  of  the  company.  When  I  went  with  the  com¬ 
pany,  it  was  very  small  and  it  grew  to  be  a  large  concern. 

933  X-Q.  39.  What  was  the  cost  to  an  oil  company  of  a 
steel  drum  of  54-gallon  capacity  in  the  days  when 
you  went  with  the  Welded  Steel  Barrel  Corporation?  A. 
My  recollection  is  about  $5.25  in  the  54-gallon  size. 

X-Q.  40.  As  a  matter  of  fact,  it  was  several  years  after 
you  went  with  the  Welded  Steel  Barrel  Corporation  that 
the  price  was  reduced  to  a  sufficiently  low  figure  that  you 
were  able  to  get  the  business  of  the  oil  companies  away 
from  the  wood-barrel  manufacturers? 

Mr.  Hamilton :  Same  objection  and  notice  as  were  given 
to  X-Q.  38.  The  subject  matter  of  this  question  w^as  not 
touched  upon  or  brought  out  in  the  direct  examination  of 
this  witness  and  the  question  is  wholly  improper  in  cross- 
examination  under  Federal  Courts’  rules. 

A.  The  barrel  industry,  of  course,  grew  as  time  went  on, 
which  brought  into  use  what  is  called  today  the  light  ship¬ 
ping  drum,  carrying  a  lower  price  than  referred  to  in  an¬ 
swer  to  X-Q.  39.  The  fact  remains,  however,  that  oil  com¬ 
panies  were  buying  drums  at  the  price  when  I  went  with 
the  Welded  Steel  Barrel  Corporation  in  April,  1908. 
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X-Q.  41.  But  the  price  angle  was  A  serious  one 
934  when  your  company  was  trying  to  sell  straight-side 
steel  drums  to  oil  companies  in  comjpetition  with 
wooden  barrels? 

Mr.  Hamilton :  Same  objection  and  notice  |as  to  the  last 
preceding  question. 

A.  The  competition  was  with  the  wooden  package,  but  it 
was  much  a  case  of  educating  the  consumer  to  see  that  it 
was  to  his  interests  to  use  the  steel  containe  *  even  at  the 
comparatively  higher  original  price. 

X-Q.  42.  And  it  took  several  years  to  do  this  educating 
and  demonstrate  to  the  oil  companies  that  thiy  should  use 
the  straight-side  steel  drum  for  the  major  portion  of  their 
packages? 

A.  My  answer  is  yes.  ! 

942  Jacob  Carl  Danziger. 

i 

Question  1.  What  is  your  full  name?  Answer.  Jacob 
Carl  Danziger. 

*  •  *  •  •  *  •  *  j  *  • 

947  .  X-Q.  47.  What  was  the  price  of  a  sieel  drum  or 
barrel  of  55-gallon  capacity  manufactured  by  your 
company  in  the  early  days,  up  to  say  1905  ?  Bjf  that  I  mean 
the  price  to  the  customer.  A.  About  $5.00. 

X-Q.  48.  In  trying  to  sell  your  product,  }[ou  were  up 
against  a  proposition  of  price  with  the  wood-l[>arrel  manu¬ 
facturers? 

Mr.  Hamilton :  This  question  is  objected  to  as  improper 
cross-examination  and  notice  to  strike  out  or  suppress  this 
question  and  any  answer  thereto  to  is  hereby  given. 

A.  I  do  not  recall  any  such  difficulty  after  a  user  had 
tried  out  the  steel  barrel  and  found  its  advantages. 

X-Q.  49.  In  other  words,  you  had  to  educate  the  customer 
to  the  advantages  of  using  the  steel  barrel? 
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Mr.  Hamilton :  Same  objection  and  notice  as  to  the  last 
1  preceding  question ;  and  the  same  objection  and  notice  will 
be  made  to  this  line  of  questioning. 

A.  Yes,  to  the  extent  that  we  had  to  persuade  the  custo¬ 
mer  to  try  them. 

948  X-Q.  50.  And  that  was  a  pretty  stiff  proposition 
back  in  those  days? 

•  *#••#**•* 

A.  Not  always.  We  found  the  Atlantic  Refining  Com¬ 
pany  very  willing  to  try  them. 

X-Q.  51.  But  in  the  majority  of  cases  the  customer  con¬ 
fronted  you  with  the  fact  that  your  price  for  your  steel 
container  was  higher  than  he  would  pay  for  wooden  bar¬ 
rels  of  around  the  same  capacity? 

A.  I  think  the  best  answer  to  that  is  that  we  never  con¬ 
sidered  ourselves  at  that  time  an  actual  menace  to  the 
wooden-barrel  trade. 

1054 

August  W.  Eiszner. 

Direct  Examination 
By  Mr.  Munden. 

Q.  1.  Please  state  your  name,  age,  residence  and  occupa¬ 
tion.  A.  August  W.  Eiszner;  age,  seventy-three;  residence, 
1916  Clarence  Avenue,  Berwyn,  Illinois,  President  and 
manager  of  John  Eiszner  Company,  a  cooperage  concern. 

Q.  3.  Located  where?  A.  At  1050  West  Kinzie  Street, 
Chicago. 

Q.  4.  Are  you  familiar  with  the  commercial  sizes  of  bar- 
'  rels  for  the  shipment  of  oil?  A.  I  am. 

Q.  5.  Are  you  familiar  with  the  commercial  sizes  of  bar¬ 
rels  for  the  shipment  of  oil  as  of  the  period  between  the 
years  1901  and  1905?  A.  Yes,  sir. 

'  Q.  6.  Referring  to  the  period  between  1901  and  1905,  in¬ 
clusive,  what  was  the  diameter  within  the  chime  of  the  head 
of  a  commercial  barrel  for  the  shipment  of  oil?  That  is, 
what  was  the  diameter  inside  of  the  chime?  A.  About 
19%  inches. 
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Q.  7.  Was  there  any  great  range  in  this  diameter?  A. 
Very  little. 

Q.  8.  Also  referring  to  the  period  between  1901  and 
1905,  inclusive,  what  was  the  diameter  -within  the  chime  at 
the  head  of  a  half -barrel,  as  used  in  commerce  for  the  ship¬ 
ment  of  oil?  A.  From  16-inch  up  to  16%  inch,  according 
to  what  the  parties  called  a  half -barrel  in  those  days,  aver¬ 
aging  from  27  gallon  to  33  gallon. 

1055  Q.  9.  In  other  words,  what  was  thie  range  of  ca¬ 
pacities  of  a  half-barrel  in  the  years  1901  to  1905, 
inclusive?  A.  From  27  gallon  to  33  gallon. 

Q.  10.  Confining  your  ansewr  to  the  year]?  1901  to  1905, 
inclusive,  what  was  the  range,  if  any,  in  thi  capacity  of  a 
barrel,  or  in  other  words,  a  full  barrel?  A.  From  50  to  53 
gallons. 

Q.  11.  Since  1905  has  there  been  any  material  difference 
in  the  diameters  of  the  heads  of  barrels  arid  half  barrels 
from  the  practice  in  those  early  days?  A.  Ncjt  to  my  knowl¬ 
edge. 

Q.  12.  How  long  have  you  been  in  the  business  of  making 
barrels  and  half  barrels?  A.  Since  1880. 

Q.  13.  Tell  us  whether  or  not  this  busines^  has  been  con¬ 
tinuous  from  that  time  up  to  date?  A.  It  ha^. 

Q.  14.  Do  you  know  when  straight-side  steel  drums  were 
first  introduced  commercially  in  the  industry  in  this  coun¬ 
try?  A.  As  much  as  I  can  recollect,  about  1912, 1914. 

Q.  15.  Are  you  in  a  position  to  state  whether  or  not  the 
straight-side  steel  drum  was  used  commercially  in  this  coun¬ 
try  to  any  considerable  extent  prior  to  Approximately 
1912? 

Mr.  Hamilton:  Objection;  indefinite. 

A.  It  was  not,  according  to  my  recollection. i 

Q.  16.  Perhaps  I  did  not  make  my  question  clear.  Please 
tell  us  whether  or  not  your  connection  with  Ithe  cooperage 
business  put  you  into  a  position  where  you  would  observe 
the  introduction  of  straight-side  steel  drumjs  into  the  in¬ 
dustry.  A.  Not  enough  that  I  would  pay  attention  to  it  at 
that  time. 
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1056  XQ.  19.  You  will  frankly  admit  that  there  were 
many  other  concerns  making  barrels  for  shipment 

of  oil  contemporaneous  with,  at  the  same  time  as,  your 
concern;  will  you  not?  A.  Yes,  sir. 

XQ.  20.  And  you  will  likewise  frankly  admit  that  you 
did  not  know  any  except  a  small  portion  of  these  concerns, 
and  of  their  products;  will  you?  A.  I  knew  many  of  them. 

XQ.  21.  Well,  what  do  you  mean  by  “many”?  A.  Coop¬ 
erage  concerns  that  made  oil  barrels  as  a  general  thing, 
and  some  that  made  them  only  part  of  the  time. 

XQ.  22. 1  ask  the  officer  to  read  the  question  to  you  again. 
A.  What  do  you  mean  by  many?  I  knew  them  in  this  city, 
Where  many  were  made  for  the  Standard  Oil  Company  at 
Whiting,  also  knew  many  from  out-of-town  concerns  that 
made  them,  in  other  cities.  Is  that  all  vou  require? 
i  XQ.  23.  Where  were  these  other  towns  and  cities  located 
wherein  cooperage  concerns  making  oil  barrels  were  known 
to  you?  A.  Marcus  Hook,  Pennsylvania;  Oil  City,  Penn- 
1  sylvania;  Cleveland,  Ohio;  Erie,  Pennsylvania;  that 

1057  is  all  I  can  remember  just  at  present. 

XQ.  24.  Your  last  answer,  then,  includes  all  that 
you  now  recollect, — all  the  cooperage  concerns  making  oil 
barrels? 

A.  It  has  been  some  time  since  many  oil  barrels  have  been 
made,  and  just  at  present  it  would  take  considerable 
thought  to  remember  concerns  that  were  in  business  some¬ 
time  back,  when  wooden  barrels  were  generally  used  for  oil 
barrels. 

XQ.  25.  Do  you  mean  to  testify  that  these  concerns  that 
w’ere  located  at  the  points  mentioned  in  your  answer  to  XQ. 
23  were  in  business  between  the  years  1901  and  1905?  A. 
Yes,  sir. 

XQ.  26.  Do  you  know  the  names  of  the  concerns?  A.  At 
Oil  City,  was  Rush  &  Company;  Marcus  Hook,  was — let’s 
see,  it  was  a  long  time  back  from  those  days — Babb  &  Com¬ 
pany;  Cleveland,  Ohio,  Cleveland  Cooperage  Company;  that 
is  about  all  I  can  recollect  at  present;  but  if  you  wish,  I 

can  give  you  other  places,  as  well. 

•  ••••••••• 


119 


1058  XQ.  33.  You  mean  by  your  answer  to  Q.  16  that 
you  do  not  know  from  your  own  personal  knowledge 

at  what  time  or  date  straight-side  steel  drums;  were  used  in 
this  country  for  the  shipment  or  storage  of  oil  ?  A.  Like  all 
new  inventions,  it  took  several  years  before  steel-drum 
packages  were  found  good  enough  to  be  accepted  in  a  com¬ 
mercial  way  for  shipment  of  oil. 

Mr.  Hamilton :  I  will  ask  the  officer  to  reajl  the  question 
to  you.  You  will  see  you  haven’t  answered  it. 

A.  I  do  not. 

•  ****##f#« 

1059  Redirect  Examination 

By  Mr.  Munden. 

RDQ.  35.  I  refer  you  to  your  answer  to  X(1  31,  in  which 
you  mentioned  a  “head  of  20 V2  inch”.  Plealse  tell  us  the 
difference,  if  any,  between  the  diameter  of  {he  head  of  a 
barrel  and  the  diameter  within  the  chime  at  {he  head  of  a 
barrel.  A.  The  diameter  of  a  head  is  largeir  than  at  the 
chime  for  the  reason  that  it  is  a  little  lowed  down  and  is 
inserted  about  three-eighths  of  an  inch  in  the  jstave  in  what 
is  known  as  the  howel  and  croze,  which  accounts  for  the  dif¬ 
ference  between  the  size  of  the  head  itself  and  the  diameter 
across  outside  of  the  head  itself,  or  the  full  thickness  of  the 
stave. 

RDQ.  36.  In  other  words,  if  the  head  of  a  parrel  is  20^ 
inches,  what  would  be  the  diameter  across  the  head  within 
the  chime,  approximately?  A.  19%  inches. 

RDQ.  37.  In  other  words,  the  head  is  embedded  some¬ 
what  into  the  stave?  A.  That  is  correct. 

RDQ.  38.  Referring  to  the  period  1901-1905,  inclusive, 
tell  us  whether  or  not  oil  barrels  were  commonly  made  in 
standard  sizes  in  this  country. 

Mr.  Hamilton :  Objection :  leading.  The  phrase, 
“whether  or  not,”  does  not  save  the  question  from  being 
leading. 

A.  They  were. 
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1060  RXQ.  40.  What  do  you  mean  by, — what  did  you 
understand  bv  “commonlv  made  in  standard  sizes  in 

V  •* 

this  country?”  I  am  referring  to  your  answer  to  RDQ.  38. 
A.  Barrels  are  usually  made  in  standard  sizes  for  particular 
products  and  which  was  also  in  vogue  in  oil  barrels  and  oil 
half  barrels. 

i  RXQ.  41.  Is  it  not  a  fact  that  standardizing  of  sizes  did 
not  occur  until  the  time  of  the  World  War,  in  which  this 
country  participated  ?  That  is,  1017  and  thereafter. 

Mr.  Munden :  Objected  to  on  the  ground  that  this  insinu¬ 
ation  is  directly  contrary  to  the  testimony  which  the  witness 
has  already  given. 

Mr.  Hamilton:  This  witness  is  under  cross-examination, 
and  it  ill  becomes  the  counsel  of  the  side  that  called  him  to 
use  language  such  as  that  that  was  used  in  the  last  preced¬ 
ing  objection,  the  tendency  of  which  is,  of  course,  to  coach 
the  witness. 

A.  It  was  standardized  in  oil  barrels,  as  far  as  the  wit¬ 
ness  can  remember,  which  was  further  back  than  1900. 

RXQ.' 42.  What  did  you  mean  by  the  use  of  the  word 
“standard”  in  this  connection, — how  do  you  claim  to  speak 
with  regard  to  the  matter  of  standard?  A.  These  oil  bar¬ 
rels  were  shipped  into  Whiting,  Indiana,  from  all  over  the 
country  as  return  packages  in  which  our  corporation  fur¬ 
nished  the  necessary  repairs  which  were  as  above  stated  in 
one  of  the  previous  questions. 

RXQ.  43.  Is  that  the  best  answer  you  can  give  to  my  last 
preceding  question?  A.  In  addition  to  that,  we  made  oil 
barrels  and  were  required  to  furnish  these  sizes  by  the  large 
users. 

RXQ.  44.  In  your  answer  to  RXQ.  42  you  said: 

1061  “These  oil  barrels  were  shipped  into  Whiting,  In¬ 
diana.”  By  that  you  mean  were  shipped  to  the 

Standard  Oil  Company  of  Indiana,  which  has  its  principal 
place  of  business  at  Whiting?  A.  Yes,  sir. 
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1062  Charles  E.  Eustice. 

Direct  Examination 
By  Mr.  Munden. 

Q.  1.  Please  state  your  name,  age,  residence  and  occupa¬ 
tion.  A.  Charles  E.  Eustice;  age,  fifty-six;  residence,  309 
Park  Avenue,  Galena,  Illinois;  occupation,  President  of  the 
Galena  Manufacturing  Company. 

Q.  2.  Please  state  your  occupations  since  you  first  started 
in  to  work.  A.  In  1891,  at  the  age  of  thirteen,  I  entered  the 
employ  of  the  Galena  Axle  Grease  Company  during  the  sum¬ 
mer  vacation  of  school  and  continued  working  during  vaca¬ 
tions  until  after  graduation  from  college  in  1901,  after 
which  I  wTent  permanently  with  the  Galena  Axle  Grease 
Company  as  designing  engineer  and  draftsman,  and  have 
continued  with  them  since  to  the  present  time. 

Q.  3.  Have  you  ever  been  an  officer  or  director  of  the  com¬ 
pany?  A.  In  1916  I  was  made  director;  frc|ni  1916  to  1921 
I  -was  also  superintendent,  and  from  1921  to  tjhe  present  time 
I  have  been  president. 

Q.  4.  When  was  the  company  name  changed  from  Galena 
Axle  Grease  Company  to  its  present  name?  A.  In  the  vear 
1915. 

**##*##### 

1063  Q.  8.  Confining  your  answer  for  the  time  being  to 
the  period  between  February  20,  1805,  and  Febru¬ 
ary  20,  1905,  what  was  the  business  of  the  Galena  Axle 
Grease  Co.?  A.  The  principal  business  during  that  period 
was  the  manufacture  and  sale  of  lubricating  oils  and 
greases,  but  toward  the  latter  part  of  that  period  we 
branched  out  to  include  the  manufacture  and  sale  of  wire 
handles  and  filling  machines. 

Q.  9.  Confining  your  answer  to  the  ten-year  period  re¬ 
ferred  to,  please  recite  the  oils  and  greases  manufactured 
and  sold  by  your  company.  You  may  confine  yourself  to 
those  referred  to  in  the  two  trade-mark  registrations  now 
in  controversy.  And,  if  you  like,  you  may  |  look  at  copies 
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of  such  registrations.  A.  May  I  ask,  do  you  wish  that  given 
bv  trade-mark  numbers? 

V 

Q.  10.  No ;  what  I  should  like  is  a  statement  of  the  names 
of  the  oils  and  greases,  and  for  this  purpose  you  may  refer 
to  the  registrations  in  controversy,  if  you  desire.  A.  Axle 
grease,  cup  grease,  lubricating  oils  and  machinery  oils. 

Q.  11.  Please  refer  to  the  two  registrations  and  see  if 
thev  refresh  vour  recollection  about  other  articles  among 
these  oils  and  greases.  A.  I  did  not  specifically  mention 
carriage  and  buggy  axle  grease  for  the  reason  that  it  is  in¬ 
cluded  under  the  general  name  of  axle  grease.  The  class 
of  goods  to  which  the  trade-mark  is  appropriated  is 

1064  lubricants.  Lubricants  include  all  of  the  items  men¬ 
tioned  above. 

Q.  12.  Referring  to  the  trade-mark  Superior,  as  disclosed 
in  registrations  No.  46026  and  51465,  how  early,  to  the  best 
of  vour  information  and  belief,  was  said  trade-mark  used  bv 
vour  company?  A.  During  the  entire  period  since  I  first 
entered  the  employ  in  1891. 

#  *  *  •  *  #  •  •  •  # 

Q.  13.  What,  if  anything,  have  you  to  strengthen  your 
recollection  in  connection  with  your  answer  to  the  last  ques¬ 
tion?  A.  I  remember  very  distinctly  that  when  I  entered 
the  employ  of  the  above  company  the  stencils  were  kept  in  a 
small  vestibule,  and  among  these  stencils  were  some  that 
stand  out  very  prominently  in  my  mind  on  account  of  the 
conspicuous  manner  in  which  the  word  Superior  was  so 
prominent,  and  that  some  of  these  stencils  were  provided 
with  a  pretty  border.  As  a  boy,  I  was  very  keenly  anxious 
to  use  some  of  these,  and  after  being  with  the  company  for 
a  few  weeks  I  was  allowed  to  do  so. 

1065  Q.  14.  In  what  year  was  that?  A.  That  was  in  the 
year  1891. 

Q.  15.  What  color  was  the  stenciling?  A.  The  color 
usually  was  black,  but  sometimes  red. 

Q.  16.  Are  you  in  a  position  to  know  whether  or  not  the 
Galena  Axle  Grease  Co.  used  the  trade-mark  Superior  upon 
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its  greases  and  other  lubricants  continuously  during  the 
period  from  February  20, 1895,  to  February  20,  1905?  A.  I 
am  in  position  to  know,  and  I  state  that  the  trade-mark  Su¬ 
perior  was  in  constant  use  throughout  this  petriod. 

Q.  17.  Now,  answer  that  question  with  relation  to  the  con¬ 
tainers  for  greases  and  other  lubricants  sol<jl  by  your  com¬ 
pany.  A.  I  am  in  position  to  know,  and  Ij  state  that  the 
trade-mark  Superior  "was  in  constant  use  throughout  this 
period  on  the  containers  for  greases  and  oiher  lubricants 
sold  by  our  company. 

Q.  18.  Are  you  in  a  position  to  know  whejher  or  not  the 
Galena  Axle  Grease  Co.,  or  the  same  conjpany  with  its 
present  name,  has  used  said  trade-mark  Superior  upon  the 
containers  for  greases  and  other  lubricants  sold  by  it  from 
February  20,  1905,  to  date?  A.  I  am  in  position  to  know, 
and  I  state  that  the  trade-mark  Superior  lids  been  in  con¬ 
stant  use  upon  the  containers  for  greases  aijid  other  lubri¬ 
cants  sold  by  our  company  from  February  20,  1905,  to  the 
present  date. 

Q.  19.  Please  tell  us  whether  or  not  the  answers  to  the 
last  preceding  questions  refer  to  interstate  or  intrastate 
shipments.  A.  My  answer  refers  to  both  interstate  and  in¬ 
trastate  shipments. 

Q.  20.  Are  you  in  a  position  to  know  the  activities  of 
your  company  relative  to  protecting  its  rightjs  in  the  trade¬ 
mark  Superior,  as  applied  to  lubricating  oils}  and  greases? 

Mr.  Hamilton :  Owing  to  the  form  o^’  the  question, 
1066  the  witness  should  make  his  answers  categorical,  yes 
or  no.  A.  Yes. 

Q.  21.  Please  discuss  the  activities,  if  any,  referred  to. 

Mr.  Hamilton:  Objection:  Indefinite,  and  general,  and 
may  result  in  an  answer  from  the  witness  embodying  hear¬ 
say  or  whatnot. 

A.  At  the  time  of  entering  the  employ  of  the  Galena  Axle 
Grease  Company,  my  father  was  salesman. 

Q.  22.  Just  a  minute.  Are  you  referring  nlow  to  the  time 
your  father  entered  the  employ  or  the  time  you  entered  the 
employ  of  the  company?  A.  I  am  referring  ti  the  time  that 
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I  entered  the  employ  of  the  company.  At  this  time  my 
father  was  salesman — 

!  Q.  23.  For  the  company?  A.  For  the  Galena  Axle 
Grease  Company.  I  remember  very  distinctly  from  general 
conversation  with  my  father  in  the  home,  that  he  had  been 
given  instructions  to  be  on  the  lookout  for  any  lubricants 
bearing  the  name  Superior  that  were  put  out  by  any  other 
companies ;  and  I  know,  and  this  is  not  hearsay,  that  he  was 
\tery  anxious  to  locate  any  such,  and  that  it  was  his  policy 
to  buy  up  samples;  and  I  know  further  that  all  salesmen 
of  the  Galena  Axle  Grease  Company  and  the  Galena  Manu¬ 
facturing  Company  have  always  been  instructed  to  be  on 
the  lookout  for  lubricants  bearing  the  name  Superior,  and 
that  they  had  very  definite  instructions  to  buy  samples  of 
the  same  and  make  full  and  complete  notes  regarding  the 
same.  This  practice  is  still  followed, 
i  Mr.  Hamilton :  Just  as  I  expected,  when  the  question  was 
propounded,  this  preceding  answer  is  founded  upon  hear¬ 
say,  despite  the  assertion  preceded  by  “I  know”  in  the  an¬ 
swer  ;  and  the  answer  is  objected  to  and  motion  will  be  made 
to  strike  it  out.  Objection  is  furthermore  made  to 
1067  the  answer  on  the  ground  that  it  is  not  founded  upon 
the  best  evidence. 

Q.  24.  Has  your  company  discovered  any  use  of  the  trade¬ 
mark  Superior  by  the  Superior  Oil  Company  of  Cleveland 
or  the  Superior  Oil  Works  of  Warren,  Pa.,  or  the  Superior 
Oil  Company  of  Chicago?  In  this  question  I  am  referring 
tb  the  ten-year  period  from  February  20, 1895,  to  February 
20,  1905.  In  this  question  you  may  construe  the  name  Su¬ 
perior  Oil  Works  to  mean  Superior  Oil  Works,  Ltd. 

Mr.  Hamilton:  Objection.  This  question  invites  a  re¬ 
cital  of  hearsay,  and  objection  is  made  on  that  ground. 

A.  During  the  period  referred  to  copies  of  all  letters 
written  by  our  company  were  kept  in  bound  impression 
books.  I  have  searched  these  books,  and  I  have  searched 
them  very  thoroughly,  and  can  find  no  reference  to  any  of 
the  companies  mentioned  above. 
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Q.  25.  Did  your  company  ever  send  out  notices  to  other 
companies  or  persons  of  infringement  of  your  trade-marks 
No.  46026  or  51465? 

Mr.  Hamilton:  Objection:  In  its  breadth,  the  question 
is  objected  to  as  irrelevant,  immaterial,  incompetent.  More¬ 
over,  it  has  yet  to  be  shown  that  any  use  by  another  of  the 
name  Superior,  as  a  notation  upon  lubricant^  is  an  infringe¬ 
ment  of  any  right  possessed  by  the  respondent  in  this  pro¬ 
ceeding,  and  what  the  claims  of  the  latter  ^ re  has  nothing 
to  do  with  this  case.  j 

A.  We  have.  | 

Q.  26.  Can  you  produce  any  correspondence  or  other  pa¬ 
pers  showing  what  happened  in  these  instances  ? 

Mr.  Hamilton:  Same  objections  as  to  the  last  preceding 
question. 

A.  Yes.  | 

Q.  27.  Will  you  please  produce  therh? 

1068  Mr.  Hamilton:  Same  objections;  a^id  the  further 
objection  that  the  question  calls  for  not  the  best  evi¬ 
dence.  j 

A.  I  have  them,  here  they  are.  The  Superior  Refining 
Company,  Longton,  Kansas ;  letter  dated  October  29th,  1908, 
signed  by  E.  S’.  Charlier,  president.  Letter  from  Allen 
County  Investment  Company,  Longton,  Kabsas,  date  No¬ 
vember  4th,  1908,  signed  by  F.  S.  Bennett,  former  presi¬ 
dent.  M.  M.  Cady,  bill  for  services  in  the  above  matter. 

Mr.  Hamilton :  The  answer  is  objected  to  volunteered 
after  the  first  sentence:  “I  have  them,  here  jhev  are.”  It 
is  furthermore  objected  to  as  not  the  best  evidence. 

Q.  28.  Where  did  the  three  papers  you  have  referred  to 
come  from?  i 

Mr.  Hamilton:  The  same  objections  as  have  been  made 
to  this  line  of  questioning  heretofore,  that  is,  from  Q.  23  on. 

Mr.  Munden:  Mr.  Hamilton  is  asked  upon  the  record  to 
reserve  his  objections  until  this  particular  lintjj  of  questions 
is  completed;  that  is,  until  the  questions  relative  to  the 
correspondence  or  other  papers  referred  to  in  Q.  26  have 
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been  answered.  He  may  then  make  his  objections,  if  he  so 
chooses,  at  one  time. 

i  Mr.  Hamilton:  Does  Mr.  Munden  agree  that  the  ques¬ 
tions  that  he  will  hereinafter  ask  along  this  line  are  asked 
subject  to  the  objections  of  counsel  for  the  petitioner  herein¬ 
before  set  forth!  And  is  it,  in  order  to  save  time,  agreed 
that  these  objections  need  not  be  repeated  but  are  under¬ 
stood  to  have  been  made? 

Mr.  Munden :  The  answer  is  yes. 

A.  They  came  from  the  files  of  our  company. 

Mr.  Munden:  The  bundle  of  papers  referred  to,  com¬ 
prising  a  letter  upon  the  letterhead  of  the  Superior 
1069  Refining  Company,  dated  October  29, 1908,  addressed 
to“M.  M.  Cady,  Esq.,”  the  letter  on  the  letterhead  of 
the  Allen  County  Investment  Company,  dated  11/4/08,  and 
addressed  to  “Mr.  M.  M.  Cady,”  and  the  schedule  having 
at  the  top  thereof  the  words  “Galena  Axle  Grease  Co.,  in 
Acct.  with  M.  M.  Cady,”  are  offered  in  evidence  as  Re¬ 
spondent’s  Exhibit  No.  3,  sheets  1,  2  and  3  respectively. 

(The  exhibit  was  so  marked.) 

Mr.  Hamilton:  The  papers  offered  in  evidence  by  the 
respondent  as  Respondent’s  Exhibit  3  are  objected  to  as 
pure  written  hearsay,  and  as  entitled  to  no  weight  therefore, 
and  as  being  not  the  best  evidence. 

Q.  29.  Who  is  M.  M.  Cady  referred  to  in  Respondent’s 
Exhibit  3  ?  A.  Mr.  Cady  is  the  attorney  and  is  the  one  who 
handled  our  legal  matters  of  this  nature  at  that  time. 

Q.  30.  What  was  the  outcome  of  the  subject  matter  of 
the  papers  in  Respondent’s  Exhibit  3? 

Mr.  Hamilton:  In  addition  to  the  other  objections  that 
have  been  made  to  the  preceding  questions,  the  further  ob¬ 
jection  is  made  that  this  question  is  wholly  indefinite  and 
calls  for  hearsay,  and  that  the  papers  themselves  are  no 
proof  of  any  proceedings. 

A.  The  company  referred  to  ceased  the  use  of  the  word 
Superior  as  the  name  of  their  products. 
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Q.  31.  Have  you  any  further  papers?  A.  I  next  refer 
to  the  Butler  Brothers,  of  Chicago. 

Q.  32.  The  witness  has  just  handed  me  aj  paper  on  the 
letterhead  of  Monroe  M.  Cady,  Dubuque,  Iojwa,  addressed 
to  Galena  Axle  Grease  Co.,  and  recites  a  sun|i  of  eight  dol¬ 
lars.  Kindly  tell  me  what  that  paper  is.  A.  That  is  Mr. 
Cady’s  bill  for  writing  letters  and  for  services  in  connec¬ 
tion  with  the  infringement  of  the  Butler  Brothers  re- 
1070  ferred  to  above  covering  our  trade-marlc  Superior. 

Q.  33.  Where  did  that  paper  come  fijom?  A.  This 
came  from  the  files  of  our  company. 

Mr.  Munden:  The  paper  referred  to  is  offered  in  evi¬ 
dence  as  Respondent’s  Exhibit  4. 

(The  paper  was  so  marked.) 

Mr.  Hamilton:  All  objections  heretofore  offered  against 
Respondent’s  Exhibit  No.  3  are  urged  against  this  exhibit, 
Respondent’s  Exhibit  4. 

Q.  35.  What  was  the  outcome  of  the  subject  matter  of 
this  paper,  Respondent’s  Exhibit  4?  A.  Bhtler  Brothers 
immediately  ceased  the  use  of  our  trade-marjc  Superior  as 
the  name  of  their  product. 

Q.  36.  Have  you  any  other  papers  along  tlijis  line,  and  if 
so,  please  produce  them?  A.  I  next  refer  to  the  Durkee- 
Atwood  Company,  Minneapolis,  Minnesota. 

Mr.  Munden:  The  witness  has  just  handetj  me  a  bundle 
of  papers  bearing  the  pencil  mark  1,  2  and  3  at  their  tops, 
paper  No.  1  being  on  the  letter  head  of  Du  rkee- Atwood  Co., 
dated  Minneapolis,  Minn.,  U.  S.  A.  January  20,  1915,  ad¬ 
dressed  to  Galena  Axle  Grease  Company;  paper  No.  2  be¬ 
ing  on  the  letterhead  of  Koon,  Whelan  &  Hempstead,  dated 
Minneapolis,  Minnesota,  May  8,  1916,  and  addressed  to  the 
Galena  Manufacturing  Company;  paper  No.  3  being  headed 
“Release”  and  signed  by  D.  L.  Eustice,  President,  and  by 
George  S.  Avery,  Secretary. 

Q.  37.  I  now  ask  you  where  these  papers  came  from.  A. 
These  papers  came  from  the  files  of  our  company. 
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Mr.  Munden :  The  bundle  of  papers  referred  to  is  offered 
in  evidence  as  Respondent’s  Exhibit  5. 

(The  papers  were  so  marked.) 

1071  Mr.  Hamilton:  All  objections  heretofore  urged 
against  Respondent’s  Exhibits  3  and  4  are  urged 

against  the  pending  exhibit,  Respondent’s  Exhibit  5; ‘and 
further  objection  that  the  papers  comprising  Respondent’s 
Exhibit  5  are  mere  hearsay,  immaterial,  irrelevant  and  in¬ 
competent,  and  motion  to  strike  them  out  will  be  made. 

Q.  38.  What  was  the  outcome  of  the  subject  matter  of  the 
correspondence  in  Respondent’s  Exhibit  5?  A.  The  com¬ 
pany  referred  to  ceased  the  use  of  our  trade-mark  Su¬ 
perior  as  the  name  of  their  product. 

Q.  39.  Have  you  any  further  papers  along  this  general 
line?  A.  I  next  refer  to  the  Climax  Western  Oil  Company, 
Minneapolis,  Minnesota. 

Mr.  Munden:  The  witness  has  just  handed  me  a  paper, 
being  a  letter  dated  April  18, 1919,  addressed  to  the  Climax 
Western  Oil  Company,  Minneapolis,  Minnesota,  and  signed 
Galena  Manufacturing  Company,  George  S.  Avery,  Secre¬ 
tary,  which  appears  to  be  a  copy. 

Q.  40.  Please  tell  us  what  this  paper  is.  A.  That  paper 
is  a  typewritten  copy  of  the  original  letter  impression  as  it 
appears  on  page  634  of  the  letter  impression  book. 

1  Q.  41.  What  is  this  letter  impression  book  you  refer  to? 
A.  This  is  a  bound  book  of  tissue  paper  into  which  the  let¬ 
ters  written  are  copied  from  the  letters  themselves  by  means 
of  inserting  the  original  letter  directly  under  the  tissue 
with  a  damp  cloth  above,  after  which  the  impression  book 
is  put  in  the  letter  press. 

Q.  42.  With  respect  to  the  time  of  mailing  of  the  letters 
referred  to,  when  was  this  letter  press  copy  made  ?  A.  The 
copy  would  be  made  immediately  following  the  writ- 

1072  ing  of  the  letter,  and  the  letter  -would  be  mailed  in  the 
next  mailing. 

i  Q.  43.  Do  you  have  the  letter  press  book  containing  the 
letter  press  copy  from  which  this  paper  was  copied?  A.  I 
have;  here  it  is  (handing  book  to  counsel). 
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Mr.  Munden:  The  witness  has  just  handed  me  a  letter 
press  copy  book  in  which  page  634  is  embodied  intact  in  its 
regular  order  between  pages  633  and  635.  I  propose  to  cut 
out  this  page  634  from  said  letter  press  book  and  offer  it  in 
evidence  as  Respondent’s  Exhibt  6.  Befori  I  cut  it  out 
counsel  for  petitioner  is  invited  to  inspect  the  page.  Mr. 
Hamilton  having  declined  to  make  any  statement  for  the 
record,  I  offer  this  page  634,  which  I  have  [just  cut  from 
the  letter  press  copy  book  produced  by  the  Witness,  in  evi¬ 
dence.  For  the  reason  that  the  letter  is  rather  difficult  to 
read,  I  am  also  offering  in  evidence  the  typewritten  copy 
thereof  referred  to  by  the  witness.  These  ttvvo  papers,  to 
wit,  the  tissue  and  the  copy  thereof,  are  clipped  together 
and  offered  in  evidence  as  Respondent’s  Exhibit  6. 

(The  two  papers  were  so  marked.) 

Mr.  Hamilton :  The  two  papers  just  offered  together  as 
a  single  exhibit,  identified  as  Respondent’s  Exhibit  No.  6, 
are  objected  to  on  all  grounds  heretofore  urg<pd  against  the 
other  documentary  exhibits  offered  by  respondent  at  this 
hearing;  and  it  is  furthermore  objected  to,  as  an  exhibit,  on 
the  ground  that  palpably  they  are  copies  apd  are  merely 
self-serving,  and  are  wholly  irrelevant  and  immaterial  and 
incompetent  in  this  proceeding. 

Q.  44.  Have  you  any  further  papers  along  this  line  ?  A. 
Before  referring  to  further  papers,  I  believe  that  results 
following  the  preceding  paper  should  be  completed. 
1073  Q.  45.  What  was  the  outcome  of  the  subject  mat¬ 
ter  of  Respondent’s  Exhibit  6?  A.  The;  company  re¬ 
ferred  to  ceased  the  use  of  our  trade-mark  Superior  as  a 
name  of  their  products. 

Q.  46.  Now  have  you  any  further  papers  along  this  line? 
A.  I  next  refer  to  the  Superior  Oil  Companv  of  Cleveland, 
Ohio. 

Mr.  Munden:  The  witness  has  just  handed  me  a  bundle 
of  two  papers,  one  bearing  the  numeral  1  on  t|he  letterhead 
of  Sanders,  Monahen  &  Sanders,  Cleveland]  Ohio,  dated 
July  16, 1924,  addressed  to  Galena  Mfg.  Co.  of  Illinois,  and 
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signed  in  handwriting  reading :  M.  P.  Monahen.  The  paper 
bearing  the  numeral  2  is  on  yellow  sheet  dated  July  21, 1924, 
addressed  to  Sanders,  Monahen  &  Sanders. 

1  Q.  47.  Please  tell  us  what  these  papers  are  and  where 
they  came  from.  A.  The  letter  from  Sanders,  Monahen  & 
Sanders,  dated  July  16th,  1924,  addressed  to  the  Galena 
Mfg.  Co.,  states — 

Mr.  Munden :  May  I  interrupt  to  state  that  I  do  not  -want 
you  to  take  the  time  to  recite  the  subject  matter  of  the  letter, 
but  confine  your  remarks  relative  to  said  letter  as  to 
whether  or  not  it  is  an  original  communication  received  by 
your  company,  or  whatever  it  is. 

1  A.  The  letter  referred  to  above  from  Sanders,  Monahen 
&  Sanders,  is  the  original  letter,  signed  by  M.  J.  Monahen. 

Q.  48.  And  what  is  the  yellow  sheet?  A.  The  yellow 
6heet  is  the  carbon  copy  of  the  reply  from  the  Galena  Manu¬ 
facturing  Company. 

Q.  49.  With  respect  to  the  time  of  that  reply,  when  was 
this  carbon  copy  made?  A.  This  copy  is  made  simultan¬ 
eously  with  the  writing  of  the  original  letter. 

1074  Q.  50.  Where  did  the  two  papers  we  are  referring 
to  come  from?  A.  From  the  files  of  the  Galena 
Manufacturing  Company. 

Mr.  Munden:  The  two  papers  to  which  the  witness  lias 
been  referring  and  which  are  clipped  together  are  offered 
in  evidence  as  Respondent’s  Exhibit  7. 
i  Mr.  Hamilton:  Respondent’s  Exhibit  No.  7,  comprising 
two  papers,  is  objected  to  on  all  the  grounds  heretofore 
urged  against  the  other  documentary  exhibits  introduced  by 
respondent  at  the  hearing  today;  it  is  clear  that  these  pa¬ 
pers  are  mere  hearsay,  not  properly  proven,  and  not  the 
best  evidence,  and  that  they  are  immaterial,  irrelevant  and 
incompetent;  and  objection  to  them  is  here  urged  on  all 
grounds  heretofore  mentioned  at  the  time  of  the  introduc¬ 
tion  or  offer  of  the  other  documentary  exhibits.  Palpably 
the  second  paper  of  the  two  is  a  mere  copy. 

Mr.  Munden :  This  deposition  is  being  drawn  out  to  inex¬ 
cusable  length  by  the  repeated  reiteration  of  objections  by 
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subject  mat- 
heard  notli- 


counsel  for  petitioner.  Apparently  the  colloquy  between 
counsel  following  Q.  28  of  the  examination  of  this  witness 
means  nothing  and  Mr.  Hamilton  is  respectfully  urged  to 
save  time  by  reserving  his  objections  until  this  line  of  ques¬ 
tioning  is  completed. 

Mr.  Hamilton:  I  believe  that  it  is  entirely  proper  for 
me  to  object  at  the  time  of  introduction  or  olfe|r,  despite  the 
colloquy  between  counsel;  and  counsel  for  the  petitioner  has 
ever  had  in  mind  the  colloquy  and  has  shown  that  he  had  by 
his  refraining  from  making  objections  to  questions  plainly 
inadmissible,  in  his  opinion. 

Q.  51.  What  was  the  outcome  of  the 
1075  ter  of  respondent’s  exhibit  7?  A.  W< 
ing  further  in  regard  to  the  matter. 

Q.  52.  Did  it  ever  come  to  your  attention,  after  that,  that 
the  Superior  Oil  Company  referred  to  in  respondent’s  ex¬ 
hibit  7  sold  oils  or  greases  or  other  lubricants  under  the 
trade-mark  Superior?  A.  No. 

Q.  53.  Have  you  any  other  papers  along  thi!s  line?  A.  I 
next  refer  to  Voell  Brothers.  Fond  du  Lac,  Wisconsin. 

Mr.  Munden :  The  witness  has  handed  me  al  yellow  sheet 
of  paper  dated  August  2,  1927,  addressed  to  I  Voell  Bros., 
Fond  du  Lac,  Wisconsin. 

Q.  54.  What  is  this  paper,  and  where  did  itl  come  from? 
A.  The  paper  referred  to  above  is  a  carbon  copy  of  the 
original  letter  made  simultaneously  with  the  writing  of  the 
original  letter.  This  copy  came  from  the  files  <j>f  the  Galena 
Manufacturing  Company. 

Mr.  Munden:  The  paper  referred  to  by  tlje  witness  is 
offered  in  evidence  as  respondent’s  exhibit  8. 


(The  paper  was  so  marked.) 

Mr.  Hamilton:  All  objections  heretofore  ufged  against 
the  offer  in  evidence  of  the  other  documentary]  exhibits  of¬ 
fered  to-day  by  the  respondent  are  repeated  and  urged 
against  this  exhibit,  respondent’s  exhibit  8,  an(|l  the  further 
objection  that  it  has  no  probative  force  whatsoever. 
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Q.  55.  What  was  the  outcome  of  the  subject  matter  of 
respondent’s  exhibit  8?  A.  The  company  referred  to  above 
discontinued  the  use  of  our  trade-mark  Superior  as  the 
name  of  their  product. 

Q.  56.  Have  you  any  other  papers  along  this  line  ?  A.  I 
next  refer  to  Greenslade  Oil  Company,  Detroit,  Michigan. 

Mr.  Munden :  The  witness  has  handed  me  a  letter 
1076  dated  July  7,  1927,  addressed  to  Greenslade  Oil  Co., 
the  paper  being  a  yellow  sheet. 

1  Q.  57.  What  is  this  sheet,  and  where  did  it  come  from? 
A.  This  is  a  carbon  copy  of  the  original  letter,  the  copy 
being  made  simultaneously  with  the  writing  of  the  original 
letter.  This  letter  came  from  the  files  of  the  Galena  Manu¬ 
facturing  Company. 

Mr.  Munden:  The  paper  referred  to  by  the  witness  is 
offered  in  evidence  as  respondent’s  exhibit  9. 

(The  paper  was  so  marked.) 

Mr.  Hamilton:  All  objections  heretofore  urged  against 
the  offer  in  evidence  of  the  other  documentary  exhibits  of¬ 
fered  to-day  by  the  respondent  are  repeated  and  urged 
against  this  exhibit,  respondent’s  exhibit  9;  and  the  further 
objection  that  it  has  no  probative  force  whatsoever. 

Q.  5S.  What  was  the  outcome  of  the  subject  matter  of 
respondent’s  exhibit  9?  A.  The  company  referred  to  above 
ceased  the  use  of  our  trade-mark  Superior  as  the  name 
for  their  products. 

i  Q.  59.  When  you  refer  to  the  company  referred  to  above, 
do  you  mean  the  company  referred  to  in  respondent’s  ex¬ 
hibit  9,  namely,  the  Greenslade  Oil  Co.?  A.  T  do. 

Q.  60.  Have  you  any  other  papers  along  this  line  ?  A.  I 
next  refer  to  the  Farmers  Union  Service  Association,  Dos 
Moines,  Iowa,  and  also  to  the  Superior  Oil  Company,  Wor¬ 
cester,  Mass. 

Mr.  Munden :  The  witness  has  just  handed  me  a  bundle 
of  four  sheets  of  paper  bearing  the  numerals  1,  2,  3  and  4, 
of  which  sheets  1  and  2  are  yellow  sheets  forming  part  of  a 
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letter  dated  February  5,  1929,  addressed  to|  Pennsylvania 
Crude  Oil  Assn.,  and  of  which  sheets  3  and  4  are  two  pages 
of  a  letter  on  the  letterhead  of  Pennsylvania  Grade 
1077  Crude  Oil  Association,  dated  Oil  <pity,  Pennsyl¬ 
vania,  February  22,  1929,  addressed  to  The  Galena 
Manufacturing  Company,  and  signed  in  handwriting  read¬ 
ing  “R.  J.  Alexander.” 

Q.  61.  What  are  these  papers  which  I  have  just  de¬ 
scribed,  and  where  do  they  come  from?  A.  The  paper 
bearing  the  date  of  February  5,  1929,  addressed  to  the 
Pennsylvania  Crude  Oil  Assn.,  is  a  carbon  coj)y  of  our  orig¬ 
inal  letter  addressed  to  them,  this  copy  bein|g  made  simul¬ 
taneously  with  the  writing  of  the  original  letter.  The  paper 
bearing  the  letterhead  of  Pennsylvania  Gr^de  Crude  Oil 
Association,  February  22,  1929,  is  the  original  letter  bear¬ 
ing  the  handwritten  signature  of  “R.  J.  Alexander,  Sec¬ 
retary.”  These  papers  came  from  the  files  of  the  Galena 
Manufacturing  Company. 

Mr.  Munden:  The  bundle  of  papers  referred  to,  com¬ 
prising  four  sheets,  is  offered  in  evidence  as  respondent’s 
exhibit  10. 

(The  papers  were  so  marked.) 

Mr.  Hamilton:  All  objections  heretofore  urged  against 
the  offer  in  evidence  of  the  other  documentary  exhibits  of- 
fered  to-day  by  the  respondent  are  repeated  and  urged 
against  this  exhibit,  respondent’s  exhibit  10.  and  the  fur¬ 
ther  objection  that  it  has  no  probative  force  whatsoever. 

Q.  62.  What  was  the  outcome  of  the  correspondence  or 
subject  matter  of  respondent’s  exhibit  10?  A.  We  have 
been  unable  to  locate  any  further  use  of  our  trade-mark 
Superior  by  the  above  named  companies. 

Q.  63.  By  that  you  mean  the  companies  j  mentioned  in 
respondent’s  exhibit  10?  A.  Yes. 

Mr.  Munden:  This  is  the  end  of  this  particular  line  of 
examination,  and  I  propose  to  proceed  now  with  another 
line. 
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-  Mr.  Hamilton :  In  keeping  with  the  agreement  en- 

1078  tered  into  by  counsel  for  the  parties,  I  now  urge 
against  the  line  of  questioning  that  the  questions 

concern  claims  made  by  the  respondent  and  acquiescence 
pn  the  part  of  those  allegedly  wrongfully  using  the  mark 
here  in  controversy,  that  is,  the  word  Superior;  and  that 
the  line  of  questioning  has  borne  upon  or  been  directed  to 
settlement  out  of  court  between  the  respondent  in  this  pro¬ 
ceeding  and  the  several  parties  to  whom  it  is  alleged  com¬ 
plaint  was  made  by  this  respondent ;  and  it  is  rudimentary, 
elementary  and  familiar  in  the  law  of  evidence  that  no  tes¬ 
timony  may  be  given  respecting  offers  of  settlement  or  set¬ 
tlement  of  disputes  between  parties  out  of  court,  for  the 
very  good  reason  that  the  law  favors  settlement  out  of 
court,  and  therefore  forbids  any  testimony  whatever  re¬ 
garding  such  settlements  to  be  offered;  and  objection  is 
made  on  this  ground  against  this  line  of  questioning,  and 
upon  all  other  grounds  which  were  hereinbefore  urged.  Ob¬ 
jection  is  furthermore  made  to  the  recitals  in  the  letters 
offered  in  evidence  to-day  as  having  been  written  by  the 
respondent  in  this  proceeding  to  the  effect  that  its  rights 
had  been  upheld,  whereas  the  correspondence  shows  that 
its  rights  were  never  submitted  to  any  judicial  scrutiny, 
and  never  were  upheld.  The  writings  are  furthermore  ob¬ 
jected  to  on  the  ground  that  they,  in  many  instances,  do 
not  contain  the  whole  correspondence ;  and  it  is  well  settled 
that  part  correspondence  cannot  be  received  in  evidence. 
Moreover,  the  objection  is  urged  that  the  writings  have  not 
been  properly  proven,  are  palpably  inadmissible,  mere 
copies,  and  are  without  probative  force  in  this  or  any  other 
judicial  proceeding. 

Mr.  Munden :  I  must  object  to  the  actions  of  counsel  for 
petitioner  in  drawing  out  these  proceedings  unneces- 

1079  sarily  in  argumentative  remarks,  which  argumenta¬ 
tive  remarks  are  all  the  more  objectionable  for  the 

reason  that  they  contain  allegations  which  have  no  basis 
in  the  testimony  as,  for  example,  the  allegation  that  the 
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questioning  has  been  directed  to  settlement  out  of  court  of 
complaints  which  have  been  made  to  infringers  by  the  re¬ 
spondent.  The  allegation  referred  to,  together  with  the 
other  unwarranted  allegations,  have  no  plac^  in  this  record. 

Q.  64.  Tell  us,  if  you  know,  whether  or  not  any  of  the 
complaints  referred  to  in  respondent’s  exhibits  3  to  10, 
inclusive,  were  settled  by  the  paying  over  by  the  respon¬ 
dent  of  any  emolument  to  the  alleged  infringers. 

Mr.  Hamilton :  All  the  objections  heretofore  urged 
against  the  line  of  questioning  which  respondent’s  counsel 
said  he  had  just  concluded  are  repeated  against  this  ques¬ 
tion;  and  further  objection  that  the  question  calls  simply 
for  a  conclusion  and  for  mere  hearsay. 

A.  No. 

Q.  65.  Have  you  available  any  orders  or  invoices  for 
stencils  bought  by  your  company  bearing  the  word  “Su¬ 
perior”,  and  if  so,  please  produce  them.  A.  I  have;  here 
they  are  (handing  same  to  counsel). 

Mr.  Munden:  The  witness  has  handed  me  a  bundle  of 
two  papers,  the  first  being  dated  February  1, 1896,  and  hav¬ 
ing  the  appearance  of  a  copy  addressed  to  jThe  Boche  En¬ 
graving  Company,  Chicago,  Illinois ;  the  secohd  paper  being 
an  invoice  on  the  billhead  of  The  Boche  Eijigraving  Com¬ 
pany,  and  being  dated  Chicago,  Illinois,  February  3,  1896. 

Q.  66.  What  are  these  papers,  and  where!  do  they  come 
from? 

Mr.  Munden:  The  witness  need  not  answer  Q.  66,  and 
I  will  recite  further  that  the  second  paper  referred  to  has 
marked  thereon  the  words  “Anton  Schoeninger,  successor 
to  The  Boche  Engraving  Co.” 

1080  Q.  67.  What  are  these  papers,  and  khere  do  they 
come  from  ?  A.  The  paper  bearing  the  date  of  Feb¬ 
ruary  1, 1896,  addressed  to  The  Boche  Engraving  Company, 
is  a  typewriter  copy  of  the  original  handwritten  order  as 
it  appears  on  page  485  of  our  bound  letter  impression  book. 
The  paper  bearing  date  of  February  3,  1896,  |>n  the  billhead 
of  Anton  Schoeninger,  successor  to  The  Boche  Engraving 
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Company,  is  the  original  invoice  covering  the  purchase  of 
the  stencils  ordered  February  1st.  The  letter  impression 
boot  referred  to  and  the  original  invoice  both  came  from 
the  files  of  the  Galena  Axle  Grease  Company. 

Q.  68.  Do  you  have  available  the  letter  press  book  that 
you  have  referred  to?  And  if  so,  please  produce  it.  A.  I 
have. 

!  Mr.  Munden:  The  witness  has  handed  me  a  letter  press 
copy  book,  and  on  page  485  thereof  I  note  a  long-hand  com¬ 
munication  addressed  to  The  Boche  Engraving  Company, 
Chicago,  and  signed  “George  S.  Avery.”  Adjacent  to  Mr. 
Avery’s  signature  are  the  words  “Galena  Axle  Grease  Co.” 
ahd  the  abbreviation  “Secy.”  If  any  date  appears  thereon, 
it  is  so  faint  that  I  cannot  discover  it,  and  accordingly  I 
propose  to  offer  in  evidence  pages  484,  485  and  486  of  this 
letter  press  book,  of  which  page  484  clearly  shows  the  date 
February  1, 1896,  and  of  which  page  486  also  clearly  shows 
the  date  February  1, 1896.  Accordingly,  I  offer  in  evidence 
as  respondent’s  exhibit  11  a  bundle  of  papers  including 
tissue  pages  485,  486,  487,  which  I  will  proceed  to  cut  from 
the  letter  press  book  referred  to ;  vrhich  exhibit  also  includes 
a  typewritten  copy  (the  date  February  1,  1896,  having  been 
added)  of  the  letter  on  page  485  of  the  press  copy 
1081  book;  and  also  including  the  invoice  dated  Chicago, 
Illinois,  February  3,  1896,  to  the  Galena  Axle  Grease 
Co.,  in  the  name  of  Anton  Schoeninger,  successor  to  The 
Boche  Engraving  Co.  The  book  referred  to  is  offered  to 
counsel  for  petitioner  for  his  inspection. 

Mr.  Hamilton :  The  objections  heretofore  urged  against 
the  offer  in  evidence  of  respondent’s  exhibits  offered  to-day 
are  repeated  and  urged  against  the  offer  in  evidence  of  re¬ 
spondent’s  exhibit  11, — each  and  every  objection  is  so  urged 
in  this  manner  for  the  sake  of  brevity. 

Q.  69.  Can  you  find  the  date  February  1,  1896,  on  this 
tissue  page  485,  and  if  so,  point  out  where  you  find  it?  A. 
It  is  necessary  to  slip  a  piece  of  white  paper  under  it ;  then 
you  can  see  it  in  the  upper  right-hand  corner,  beginning 
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about  three  inches  from  the  right-hand  edge  and  having  its 
bottom  three-quarters  of  an  inch  from  the  tc|p  edge. 

Q.  70.  Do  you  know  whether  or  not  the  sjtencil  referred 
to  in  respondent’s  exhibit  11  was  delivered  tcj  your  company 
and  used  by  your  company?  A.  Yes. 

Q.  71.  Was  it  delivered  to  your  compan^  and  used  by 
your  company;  that  is,  the  stencil  including  the  name  Su¬ 
perior?  A.  Yes. 

Q.  72.  I  hand  you  another  bundle  of  papers  comprising 
two  papers,  one  of  which  is  a  sheet  which  appears  to  be 
a  copy,  dated  September  2,  1896,  addressed  to  Mr.  Anton 
Schoeninger,  the  other  paper  being  an  invoice  on  the  bill¬ 
head  of  Anton  Schoeninger,  dated  Chicago,  Illinois,  Septem¬ 
ber  4,  1896,  and  ask  you  what  these  papers  are,  and  where 
they  came  from,  if  you  know.  A.  The  papfer  bearing  the 
date  of  September  2,  1896,  addressed  to  Mr.  Anton  Schoen¬ 
inger,  is  a  typewritten  copy  of  the  impression  of  the 
1082  handwritten  original  as  it  appears  on  page  691  of 
the  letter  impression  book.  The  paper  bearing  the 
date  of  September  4, 1896,  on  the  billhead  of  Anton  Schoen¬ 
inger,  is  the  invoice  covering  the  purchase  of  the  stencil  on 
the  above  order.  The  impression  book  which  carries  the 
above  impression  and  the  original  invoice  gre  both  taken 
from  the  files  of  the  Galena  Axle  Grease  Company. 

Q.  73.  Do  you  have  available  the  letter  press  book  which 
you  have  referred  to?  A.  Yes. 

Q.  74.  Please  find  for  me  the  impression  which  you  have 
referred  to.  A.  It  is  here  on  page  691. 

Mr.  Munden :  I  propose  to  cut  out  page  691  of  the  letter 
press  book  referred  to  and  offer  it  in  evidence.  I  accord¬ 
ingly  offer  as  respondent’s  exhibit  12  the  tissue  sheet  bear¬ 
ing  the  page  number  691  containing  the  letter  addressed  to 
Mr.  Anton  Schoeninger,  Chicago,  and  signed  in  handwriting 
reading:  “Geo.  S.  Avery,”  there  appearing  adjacent  to 
said  handwriting  the  words  “Galena  Axle  Grease  Co.,  Secy. 
&  Treas.,  September  2,  1896,”  said  exhibit  ^lso  to  include 
the  copy  of  the  letter  referred  to  and  the  original  invoice  on 
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the  billhead  of  Anton  Schoeninger,  dated  Chicago,  Illinois, 
September  4,  1896. 

!Mr.  Hamilton:  The  objections  heretofore  urged  against 
the  offers  in  evidence  of  respondent’s  exhibits  introduced 
to-day  are  repeated  and  urged  against  the  offer  in  evidence 
of  respondent’s  exhibit  12, — each  and  every  objection  is  so 
urged  in  this  manner  for  the  sake  of  brevity.  It  is  palpable 
that  the  letters  from  the  respondent  are  nothing  more  than 
copies,  and  therefore  not  the  best  evidence ;  and  the  invoices 
prove  nothing  of  themselves. 

1083  Mr.  Munden:  The  hour  of  five  p.  m.  having  ar¬ 
rived,  adjournment  is  taken  until  9:30  o’clock  a.  m. 
to-morrow  morning. 

Whereupon  an  adjournment  was  here  taken  until  9:30 
o’clock  a.  m.,  Wednesday,  March  27,  1935. 

i  Wednesday,  March  27,  1935. 

9 :50  o  ’clock  a.  m. 

Met  pursuant  to  adjournment. 

Present : 

Messrs.  Munden,  Hamilton. 

Charles  E.  Eustice  resumed  the  stand  for  further  exam¬ 
ination  : 

Direct  Examination  (Continued) 

By  Mr.  Munden. 

Q.  75.  I  hand  you  a  paper  bearing  the  date  February  19, 
1898,  addressed  to  Mr.  Anton  Schoeninger,  Chicago,  Illinois, 
and  ask  you  what  that  is.  A.  This  paper,  bearing  date  of 
February  19,  1898,  addressed  to  Mr.  Anton  Schoeninger,  is 
a  typewritten  copy  of  the  original  handwritten  order  for  a 
stencil;  the  copy  of  the  original  handwritten  order  is  found 
on  page  236  of  the  letter  press  copy  book. 

Q.  76.  Do  you  have  available  the  letter  press  copy  book 
referred  to,  and  if  so  please  produce  it  and  tell  us  where 
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you  got  it.  A.  I  have;  here  it  is.  This  iihpression  book 
was  taken  from  the  files  of  the  Galena  Axle  Grease  Com¬ 
pany. 

Mr.  Munden:  I  propose  to  offer  in  evidence  the  tissue 
sheet  bearing  the  page  number  236  referred  to  by  the  wit¬ 
ness,  and  Mr.  Hamilton  is  at  liberty  to  inspect  the  book 
having  the  tissue  page  intact  therein  before  I  cut  it  out.  I 
therefore  offer  in  evidence  page  236  of  the  letter  press 
1084  book  referred  to,  together  with  the  sheet  of  paper 
which  the  witness  has  been  testifying  about,  which 
sheet  of  paper  is  a  copy  of  the  handwriting  of  the  com¬ 
munication  to  Mr.  Anton  Shoeninger  upon  said  page  236. 
These  two  papers  are  offered  as  respondent's  exhibit  13. 
This  book  having  been  inspected  by  Mr.  Hamilton  with  the 

page  236  therein  intact,  I  now  proceed  to  cut  out  said  page. 

! 

(The  two  papers  were  so  marked.) 

Mr.  Hamilton:  Objection.  I  object  to  thp  respondent’s 
exhibit  13,  just  offered,  on  all  the  grounds  that  have  here¬ 
tofore  been  urged  against  the  documentary*  exhibits  that 
were  introduced  during  yesterday’s  session,  among  them 
that  the  document  has  not  been  properly  proven,  that  it  is 
mere  written  hearsay,  and  that  it  is  not  the  best  evidence. 

Q.  77.  Referring  now  to  respondent’s  exhibits  11,  12  and 
13,  tell  us  whether  or  not  the  stencils  referred  to  therein 
were  received  and,  after  receipt,  were  used  by  your  com¬ 
pany  in  branding  packages  sold  by  your  conipany  contain¬ 
ing  the  articles  listed  in  the  two  trade-mark  registrations  in 
controversy. 

Mr.  Hamilton:  Objection:  grossly  leading.  It  is  to  be 
borne  in  mind  that  this  witness  is  an  intensely  interested 
witness,  and  that  therefore  leading  questions  should  be  par¬ 
ticularly  avoided  in  his  examination,  on  direct. 

A.  They  were  received  and  used  by  thd  company  in 
branding  packages  containing  the  articles  lisied  in  the  two 
trade-mark  registrations,  such  articles  being  frianufactured 
and  sold  by  the  company. 
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Q.  78.  Tell  us,  if  you  know,  whether  or  not  these  stencils 
were  used  from  the  dates  received  up  to  and  including  Feb¬ 
ruary  20, 1905.  A.  I  do  know  that  they  were  so  used. 

Q.  79.  Referring  to  respondent’s  exhibit  11,  please 
1085  explain  the  various  items  appearing  upon  the  com¬ 
munication,  page  485,  addressed  to  The  Boche  En¬ 
graving  Company,  and  any  corresponding  item  on  the  bill¬ 
head  of  Anton  Schoeninger,  successor  to  The  Boche  En¬ 
graving  Company. 

Mr.  Hamilton:  All  the  objections  that  I  have  made 
against  the  exhibit  named  in  the  pending  question  are  urged 
against  the  question  itself.  It  is  obvious  that  the  witness 
should  not  be  examined  on  an  inadmissible  exhibit. 

A.  The  first  item  on  this  order  and  accompanying  in¬ 
voice  covers  the  purchase  of  a  stencil  suitable  for  branding 
the  head  of  a  wood  half  barrel.  The  wording  and  the  ar¬ 
rangement  of  the  words  were  such  that  it  could  be  used  in 
connection  with  auxiliary  stencils  for  marking  various  prod¬ 
ucts  manufactured  by  the  Galena  Axle  Grease  Company. 
The  cost  of  this  stencil  was  $1.50.  The  second  item  covers 
the  purchase  of  a  stencil  for  branding  packages  containing 
“The  Superior”  carriage  axle  grease;  the  cost  of  this  sten¬ 
cil  was  $1.00.  The  third  item  covers  an  auxiliary  stencil 
reading  “Lard  Oil”;  cost,  thirty-five  cents.  The  fourth 
item  covers  an  auxiliary  stencil  reading  “Harvester  Oil”; 
cost,  thirty-five  cents.  The  fifth  item  covers  an  auxiliary 
stencil  reading  “Creamery  Oil”;  cost,  thirty-five  cents.  The 
sixth  item  covers  an  auxiliary  stencil  reading  No.  1;  cost, 
ten  cents. 

i  Mr.  Hamilton :  Objection.  The  answer  is  objected  to. 
The  witness  has  used  the  exhibit  referred  to  in  Q.  79  merely 
as  a  memorandum,  with  which  he  had  naught  to  do  and 
which  has  not  been  established,  that  is,  no  foundation  has 
been  laid  for  its  use. 

Q.  80.  I  refer  you  to  respondent’s  exhibit  12  and  ask  you 
to  tell  us  the  price  of  the  stencil  ordered  in  that  exhibit. 

Mr.  Hamilton :  The  objections  urged  against  the  imme¬ 
diately  preceding  question  79,  and  the  answer  there- 
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1086  to  are  repeated  against  and  urged  against  the  pend¬ 
ing  question  80. 

A.  The  price  of  this  stencil,  as  indicated  bjj  Anton  Schoen- 
inger’s  invoice  bearing  date  of  September  1896,  is  $1.50. 

Q.  81.  And  how  did  such  stencil  read? 

Mr.  Hamilton:  Same  objections  as  to  th|e  last  two  pre¬ 
ceding  questions. 

A.  The  stencil  read  as  follows:  “  ‘The  Superior’  Axle 
Grease  Mfd.  by  Galena  Axle  Grease  Co.,  Galena,  111111018.” 

Q.  82.  And  what  were  the  dimensions  of  tjhis  stencil? 

Mr.  Hamilton :  The  same  objections  made  to  the  two  last 
preceding  questions. 

A.  16%  inches  by  9%  inches. 

Q.  83.  Referring  to  respondent’s  exhibit  13,  please  tell 
us  the  dimensions  of  the  stencil  referred  to  therein  and  the 
wording  thereon. 

Mr.  Hamilton :  The  same  objections  as  tb  the  last  four 
preceding  questions. 

A.  The  dimensions  are  9  x  12^  inches,  the  wording  is 
as  follows:  “  ‘The  Superior’  Machinery  Oill.  Man’f’d.  by 
Galena  Axle  Grease  Company,  Galena,  Illinois.” 

Q.  84.  Referring  to  the  period  from  190i  to  February 
20,  1905,  what  was  the  general  practice  where  it  was  de¬ 
sired  to  stencil  certain  fixed  words  or  letters  and  to  have 
associated  therewith  certain  other  words  oil  letters  which 
were  changed  to  suit  individual  shipments?  In  your  reply, 
you  may  refer  to  respondent’s  exhibit  11,  if  |you  choose. 

Mr.  Hamilton:  Objection.  All  objections  urged  against 
this  line  of  questioning,  including  from  Q.  7|9  through  the 
present  pending  question,  are  urged  againsjt  the  pending 
question;  and  the  pending  question  is  furthermore  objected 
to  on  the  ground  that  it  contains  an  assumption  for  which 
no  basis  whatsoever  is  found  in  the  testimony. 

1087  A.  During  this  period  the  general  practice,  as  I 
knew  it,  was  to  use  a  master  stencil  for|  the  fixed  por¬ 
tion  of  the  brand,  and  in  connection  with  this  faster  stencil 
a  suitable  auxiliary  stencil  giving  the  necessary  name  of  the 
product. 
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Q.  85.  Can  you  illustrate  that  by  reference  to  the  items 
on  respondent’s  exhibit  Ilf  If  so,  please  explain. 

Mr.  Hamilton:  Same  objections  as  to  the  preceding 
questions. 

I  A.  The  first  item  indicated  on  the  invoice  of  Anton 
Schoeninger  dated  February  3,  1896,  would  be  used  when 
a  wood  half  barrel  containing  some  of  the  products  manu¬ 
factured  and  sold  by  the  Galena  Axle  Grease  Company  was 
to  be  branded.  After  this  stencil  had  been  used,  one  of  the 
other  stencils  covering  the  particular  oil  in  the  package 
Would  be  used  to  complete  the  branding. 

Q.  86.  When  you  refer  to  “the  other  stencils’’  does  that 
have  any  reference  to  the  term  auxiliary  stencils,  which 
you  have  heretofore  used? 

Mr.  Hamilton:  Objection.  All  objections  urged  this 
morning  against  this  line  of  questioning  are  repeated  and 
urged  against  the  pending  question. 

A.  It  does. 

i  Q.  87.  What  reference,  please?  That  is,  tell  us  whether 
or  not  the  other  stencils,  after  the  first  item  on  the  invoice 
forming  part  of  respondent’s  exhibit  11,  constitute  auxiliary 
stencils  such  as  you  have  testified  about. 

Mr.  Hamilton:  All  objections  urged  against  this  line 
of  questioning  from  and  including  Q.  79  through  the  pend¬ 
ing  question  are  repeated  and  urged  against  the  pending 
question. 

A.  All  of  the  items  on  that  exhibit,  except  the  first,  would 
constitute  auxiliary  stencils. 

1088  Stipulation. 

In  order  to  save  time,  it  is  hereby  stipulated  and  agreed 
between  the  parties  to  this  proceeding,  through  their  re¬ 
spective  attorneys,  that  any  objection  or  all  objections  that 
either  attorney  may  desire  to  make  may  be  made  at  final 
hearing  with  the  same  force  and  effect  as  if  made  after 
question  put  and  befoie  answer  given,  or  after  answer 
given,  or  at  the  time  of  the  offer  of  an  exhibit ;  and  that  no 
further  objections  to  questions  and/or  answers  will  be  en- 
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tered  upon  the  record,  but  will  be  reserved  for  and/or  to 
offers  of  exhibits  and  argument  in  the  brief  ^  of  the  respec¬ 
tive  parties.  This  stipulation  will  have  full  force  and  ef¬ 
fect  during  the  taking  of  the  testimony  of  th^  respondent. 

Q.  88.  What  was  the  practice  during  th^  period  from 
1901  to  February  20, 1905,  as  you  knew  it,  when  certain  let¬ 
tering  was  required  which  did  not  appear  ojn  your  master 
stencil  or  on  the  auxiliary  stencils  you  havp  referred  to? 
A.  During  the  period  referred  to,  it  was  the  practice,  as  I 
knew  it  in  such  a  case,  to  use  adjustable  stenicils  in  connec¬ 
tion  with  the  master  stencil. 

Q.  89.  Please  explain  what  you  mean  by  an  adjustable 
stencil.  A.  Adjustable  stencils  are  stencils  in  which  each 
letter  or  character  is  made  in  a  separate  piejce  of  brass  or 
other  metal,  one  edge  of  each  piece  being  provided  with  a 
projection  which  will  lock  into  a  groove  on  the  other  edge 
of  the  adjoining  letter  or  character.  When  so  assembled, 
they  are  to  all  practical  purposes  a  solid  steiicil. 

Q.  90.  What  was  the  cost  of  such  an  adjustable  stencil, 
say  for  a  set  of  about  seventy  pieces  having  letters  or  char¬ 
acters  about  1  y*  inches  tall?  You  may  restricjt  your  answer 
to  the  period  between  1901  and  February  20,  pL905.  A.  The 
present  cost  of  such  a  set  of  seventy  pieces  is  from  a  dollar 
and  fifty  cents  to  three  dollars,  depending  upon  the 
1089  quality.  The  price  in  the  period  referred  to  was 
practically  the  same.  Certainly  no  higher. 

Q.  91.  During  the  period  referred  to,  that  is,  from  1901 
to  February  20, 1905,  what  did  your  company  do  in  the  event 
you  had  to  mark  an  order  which  required  a  special  marking? 
A.  If  the  marking  required  was  not  suitable  for  using  the 
auxiliary  stencils  referred  to  above  or  the  adjustable  sten¬ 
cils,  we  would  order  additional  strip  stencils  bearing  the 
desired  marking,  the  cost  of  the  same  running  from  thirty- 
five  cents  to  perhaps  eight-five  cents. 

Q.  92.  And  where  did  you  get  the  stencils  you  have  re¬ 
ferred  to ;  that  is,  did  you  get  them  in  your  home  town  of 
Galena,  Illinois,  or  would  you  send  out  of  town  for  them? 
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A.  It  has  been  our  usual  practice  to  purchase  our  stencils 
from  regular  stencil  makers  in  Chicago. 

Q.  93.  Does  your  answer  to  the  last  question  refer  to  the 
period  from  1901  to  February  20, 1905?  A.  It  does. 

Q.  94.  Referring  to  the  period  from  February  20,  1895, 
to  February  20,  1905,  have  you  any  orders  or  correspond¬ 
ence  in  connection  with  lithographs  or  other  indicia  for 
your  containers;  if  so,  please  produce  them?  A.  I  have 
here  a  collection  of  invoices  covering  the  purchase  of  vari¬ 
ous  lithograph  containers  and  other  containers  bearing  the 
trade-mark  Superior. 

Q.  95.  I  hand  you  an  invoice  on  the  billhead  of  the  Mich¬ 
igan  Barrel  Company,  dated  Grand  Rapids,  Michigan,  Feb¬ 
ruary  24,  1894,  and  ask  you  what  it  is  and  where  it  came 
from.  A.  This  invoice  covers  the  purchase  of  a  carload  of 
shipping  cases,  the  first  and  the  fourth  items  being  branded 
With  our  Superior  trade-mark.  This  invoice  came  from  the 
files  of  the  Galena  Axle  Grease  Company. 

1090  Mr.  Munden :  The  paper  referred  to  is  offered  in 
evidence  as  respondent’s  exhibit  14. 

(The  paper  was  so  marked.) 

Q.  96.  I  hand  you  an  invoice  on  the  billhead  of  Grocers’ 
Wooden  Dish  Company,  dated  Mt.  Carmel,  Illinois,  May  31, 
1895,  and  addressed  to  the  Galena  Axle  Grease  Co.,  and 
ask  you  what  that  is  and  where  it  came  from.  A.  This  is 
an  invoice  covering  the  shipment  of  a  carload  of  shipping 
cases,  the  fourth  item  of  which  covers  cases  branded  with 
our  trade-mark  Superior.  This  invoice  came  from  the  files 
of  the  Galena  Axle  Grease  Company. 

Mr.  Munden:  I  offer  in  evidence  the  paper  referred  to 
by  the  witness  as  respondent ’s  exhibit  15. 

(The  paper  was  so  marked.) 

Q.  97.  I  hand  you  an  invoice  on  the  billhead  of  the  Mich¬ 
igan  Barrel  Company  addressed  to  the  Galena  Axle  Grease 
Co.,  dated  Grand  Rapids,  Michigan,  September  12, 1896,  and 
ask  you  what  that  is  and  where  it  came  from.  A.  This  is 


145 


an  invoice  covering  the  purchase  of  a  carload  of  shipping 
cases,  the  first  item  of  which  was  branded  with  our  trade¬ 
mark  Superior.  This  invoice  came  from  tllie  files  of  the 
Galena  Axle  Grease  Company. 

Mr.  Munden:  The  paper  referred  to  by  ^he  witness  is 
offered  in  evidence  as  respondent’s  exhibit  lq. 

(The  paper  was  so  marked.) 

Q.  98.  I  hand  you  a  paper  on  the  billhead  of  the  Mich¬ 
igan  Barrel  Co.,  addressed  to  Galena  Axle  Grease  Co.,  and 
dated  Grand  Rapids,  Mich.,  April  24,  1897,  and  ask  you 
what  that  is  and  where  it  came  from.  A.  Thife  is  an  invoice 
covering  the  purchase  of  a  carload  of  shipping  cases,  the 
first  item  of  which  was  branded  with  our  tfade-mark  Su¬ 
perior.  This  invoice  was  taken  from  the  files  of  the  Galena 
Axle  Grease  Company. 

1091  Mr.  Munden:  I  offer  in  evidence  the  paper  just 
referred  to  by  the  witness  as  respondent’s  exhibit  17. 

(The  paper  was  so  marked.) 

Q.  99. 1  hand  you  an  invoice  on  the  billhead  of  the  Illinois 
Can  Co.,  addressed  to  the  Galena  Axle  Grease  Co.,  and  dated 
Chicago,  September  13,  1898;  I  ask  you  whsit  that  is  and 
where  it  came  from.  A.  This  is  an  invoice  covering  the  pur¬ 
chase  of  tin  cans,  1-pound  size,  these  cans  bein^  lithographed 
“Superior  Axle  Grease.”  This  invoice  came  from  the  files 
of  the  Galena  Axle  Grease  Company. 

Mr.  Munden:  I  offer  in  evidence  the  paper  just  referred 
to  by  the  witness  as  respondent’s  exhibit  18. 

(The  paper  was  so  marked.) 

Q.  100. 1  hand  you  an  invoice  on  the  billhead  of  the  Illinois 
Can  Company,  addressed  to  Galena  Axle  Grease  Co.,  and 
dated  Chicago,  1/28/1899;  I  ask  you  what  that  is  and  where 
it  came  from.  A.  This  is  an  invoice  covering!  the  purchase 
of  various  sizes  of  tin  packages  in  which  to  shi^>  greases  and 
oils.  The  third  item  covers  1-gallon  oil  cans,  lithographed 
“Superior  Oil”;  the  last  item  covers  1-poupd  cans  litho- 
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graphed  “Superior  Axle  Grease.”  This  invoice  came  from 
the  files  of  the  Galena  Axle  Grease  Company. 

Mr.  Munden :  I  offer  in  evidence  the  paper  just  referred 
to  by  the  witness  as  respondent’s  exhibit  19. 

(The  paper  was  so  marked.) 

Q.  101.  I  hand  you  a  bundle  of  two  papers,  attached  to¬ 
gether,  both  being  invoices  on  the  billheads  of  the  Illinois 
Gan  Company,  both  addressed  to  Galena  Axle  Grease  Co., 
and  both  dated  May  27, 1899 ;  and  ask  you  what  they  are  and 
where  they  came  from.  A.  This  invoice  covers  the  purchase 
of  various  sizes  of  containers  of  grease  and  oil,  all 
1092  items  except  the  fifth  being  lithographed  with  our 
trade-mark  Superior.  These  invoices  came  from  the 
files  of  the  Galena  Axle  Grease  Company. 

Mr.  Munden :  The  bundle  of  two  papers  referred  to  by 
the  witness  is  offered  in  evidence  as  respondent’s  exhibit  20. 

(The  two  papers  were  so  marked.) 

Q.  102. 1  note  that  the  uppermost  sheet  of  the  two  in  this 
bundle  contains  the  words  ‘  ‘  Corrected  Invoice.  ’  ’  What  does 
that  mean,  if  you  know?  A.  The  invoice,  as  originally  pre¬ 
pared,  contained  an  error  in  the  quantities  charged  for  in 
the  fifth  and  sixth  items.  The  corrected  invoice  was  for  the 
purpose  of  correcting  this  error. 

i  Q.  103.  I  hand  you  an  invoice  on  the  billhead  of  Illinois 
Can  Company  addressed  to  Galena  Axle  Grease  Co.,  dated 
Chicago,  September  29,  1900,  and  ask  you  what  that  is  and 
where  it  came  from.  A.  This  invoice  covers  the  purchase 
of  various  sizes  of  containers  for  axle  grease,  the  same  be¬ 
ing  lithographed  for  our  trade-mark  Superior.  This  invoice 
was  taken  from  the  files  of  the  Galena  Axle  Grease  Com¬ 
pany. 

1  Mr.  Munden :  The  paper  just  referred  to  by  the  witness 
is  offered  in  evidence  as  respondent’s  exhibit  21. 
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(The  paper  was  so  marked.) 

Q.  104. 1  hand  you  an  invoice  on  the  billhead  of  Bohn  Man¬ 
ufacturing  Co.,  dated  St.  Paul,  Minn.,  Ociober  23,  1901, 
addressed  to  Galena  Axle  Grease  Co.,  and  ask  you  what  this 
is  and  where  it  came  from.  A.  This  is  an  invoice  covering 
the  purchase  of  a  carload  of  knocked-down  boxes,  several 
items  of  which  are  printed  with  our  trade-mark  Superior. 
This  invoice  came  from  the  files  of  the  Galeiia  Axle  Grease 
Company. 

Mr.  Munden :  The  paper  just  referred  to  by  the  witness  is 
offered  in  evidence  as  respondent’s  exhibit  2?. 

(The  paper  was  so  marked.) 

1093  Q.  105.  I  hand  vou  an  invoice  on  the  letterhead  of 
M.  &  M.  Box  Co.,  addressed  to  Galenla  Axle  Grease 
Co.,  and  dated  Marinette,  Wis.,  April  30,  1904.  I  ask  you 
what  that  is  and  where  it  came  from.  A.  This  is  an  invoice 
covering  the  purchase  of  a  carload  of  box  shj>oks,  the  num¬ 
ber  of  items  on  the  same  being  printed  with  pur  trade-mark 
Superior.  This  invoice  was  taken  from  the  files  of  the 
Galena  Axle  Grease  Company. 

Mr.  Munden:  The  paper  referred  to  by  jfche  witness  is 

offered  in  evidence  as  respondent’s  exhibit  2)3. 

I 

(The  paper  was  so  marked.) 

Q.  106.  I  hand  you  an  invoice  on  the  billhead  of  Charles 
W.  Shonk  Co.,  addressed  to  Galena  Axle  Grease  Co.,  dated 
Chicago,  July  16,  1904,  and  ask  you  what  that  is  and  where 
it  came  from.  A.  This  is  an  invoice  covering  the  purchase 
of  a  quantity  of  sheet  metal,  the  first  two  itjems  of  which 
jwere  lithographed  with  our  Superior  trademark.  The 
sheets  were  for  manufacture  into  cans  in  our  <iwn  can  plant. 
The  invoice  was  taken  from  the  files  of  the  Galena  Axle 
Grease  Company. 

Mr.  Munden :  The  paper  just  referred  to  t}y  the  witness 
is  offered  in  evidence  as  respondent’s  exhibit  p4. 
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(The  paper  was  so  marked.) 

Q.  107.  I  hand  you  an  invoice  on  the  billhead  of  Charles 
W.  Shonk  Co.,  addressed  to  Galena  Axle  Grease  Co.,  and 
dated  Chicago,  September  2,  1905,  and  ask  you  what  that  is 
and  where  it  came  from.  A.  This  invoice  covers  the  pur¬ 
chase  of  sheet  metal,  the  first  item  of  which  has  been  litho¬ 
graphed  with  our  Superior  trade-mark.  The  sheets  were  for 
manufacture  of  cans  in  our  own  can  department.  This  in¬ 
voice  came  from  the  files  of  the  Galena  Axle  Grease  Com¬ 
pany. 

Mr.  Munden:  The  invoice  just  referred  to  by  the 
1094  witness  is  offered  in  evidence  as  respondent’s  exhibit 
25. 

(The  invoice  was  so  marked.) 

Q.  108.  Referring  to  the  period  from  February  20,  1905, 
up  to  date,  have  you  any  orders  or  other  correspondence  in 
connection  with  lithographs  or  other  indicia  for  containers 
for  the  oils  and  greases  or  other  lubricants  referred  to  in 
the  two  registrations  in  controversy?  A.  I  have;  here  they 
are. 

Mr.  Munden :  The  witness  has  just  handed  me  a  bundle  of 
papers,  and  in  order  to  save  time  I  do  not  propose  to  offer 
them  as  separate  exhibits. 

Q.  109.  Tell  us  generally  what  the  papers  in  this  bundle 
are,  and  where  they  came  from.  I  do  not  ask  you  at  this 
time  to  be  specific  as  to  the  individual  papers  in  the  bundle. 
A.  Each  of  these  invoices  covers  the  purchase  of  labels,  or 
sheets  for  can  bodies,  or  lithographed  cans  for  oil,  or  litho¬ 
graphed  cans  for  other  lubricants,  or  box  shooks,  all  of 
which  items  are  imprinted  by  lithograph  or  otherwise  wfith 
our  trademark  Superior.  These  invoices  came  from  the 
files  of  the  Galena  Axle  Grease  Company  or  some  company 
under  the  name  of  the  Galena  Manufacturing  Company. 

Mr.  Munden:  The  bundle  of  papers  referred  to  by  the 
witness  is  offered  in  evidence  as  respondent’s  exhibit  26.) 
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(The  bundle  of  papers  was  so  marked.) 

Q.  110. 1  note  the  word  “bodies”  in  this  bjmdle  of  papers 
in  respondent’s  exhibit  26.  Please  tell  us  fvvhat  this  term 
means.  A.  The  sheet  metal,  as  it  comes  to  us,  is  litho¬ 
graphed  in  such  a  way  that  the  sheets  can  be  cut  into  smaller 
sheets,  the  smaller  sheets  being  the  proper  size  for  forming 
up  the  cylindrical  side  of  a  can  body. 

1095  Q.  111.  Referring  to  respondent’s  exhibit  14  to  26, 
inclusive,  tell  us  whether  or  not  the  articles  that  you 

have  referred  to  as  carrying  the  trade-markj  Superior  were 
delivered  to  you  on  or  about  the  dates  appearing  upon  the 
various  invoices  in  these  exhibits,  to  the  best  of  your  knowl¬ 
edge  and  belief.  A.  They  were. 

Q.  112.  And  tell  us,  to  the  best  of  your  knowledge  and 
belief,  whether  the  articles  referred  to  in  the  invoices  in 
respondent’s  exhibits  14  to  26,  inclusive,  w^re  used  in  the 
shipment  of  one  or  all  of  the  lubricants  and/or  greases  spe¬ 
cifically  recited  in  the  two  trade-mark  registrations  in  con¬ 
troversy?  A.  They  were. 

Q.  113.  Tell  us  whether  or  not  your  last  answer  refers  to 
interstate  shipments;  that  is,  shipments  from  one  state  to 
another.  A.  It  does. 

Q.  114.  Referring  to  respondent’s  exhibit  26,  please  look 
through  the  various  papers  therein  and  tell  us,  if  you  can, 
whether  or  not  the  several  invoices  therein  covered  articles 
bearing  your  company’s  trade-mark  Superior,  as  packages 
or  part  of  packages  for  oils  and  greases  sold  by  your  com¬ 
pany.  A.  One  or  more  of  the  items  on  every  invoice  covered 
articles  bearing  the  company’s  trade-mark  Superior  that 
became  either  packages  or  parts  of  packages  for  oils  and 
grease  sold  by  our  company. 

Q.  115.  What  was  the  policy  of  your  company  in  connec¬ 
tion  with  listings  in  such  publications  as  Thomas’  Register, 
MacRae’s  Register,  Hendricks’  Register,  and  the  other 
business  directories  referred  to  in  the  testimony  in  chief  of 
the  petitioner?  A.  We  are,  and  have  always  been,  in- 

1096  different  to  such  listing  for  the  reason  that  we  sell  to 
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retail  dealers  and  not  to  the  jobbers.  The  retail  dealer 
is  not  usually  equipped  with  registers  of  this  nature.  It  has 
been  our  experience  that  a  response  to  a  request  for  listing 
has  been  followed  by  high  pressure  salesmanship  for  adver¬ 
tising  space.  We  feel  that  advertising  in  the  medium  of  this 
nature  would  be  of  no  benefit  to  our  company. 

Q.  116.  Do  you  consider  that  these  registers  and/or  direc¬ 
tories  are  complete  and  accurate  in  their  listings?  A.  I 
do  not  consider  that  these  registers  are  complete  and  accu¬ 
rate  in  their  listings.  I  have  with  me  a  Thomas  Register 
for  the  year  1929  and  1930.  and  I  would  like  to  call  attention 
to  the  caution  -which  the  publisher  inserts  on  the  inside  of 
the  front  cover,  in  the  lower  left-hand  corner.  This  caution 
is  inside  a  black  border.  The  caution  is  as  follows :  ‘  ‘  CAU¬ 
TION — The  publishers  of  this  register  make  no  representa¬ 
tion  that  it  is  absolutely  accurate  or  complete.  Errors  and 
omissions,  typographical,  clerical  and  otherwise,  sometimes 
occur,  and  this  possibility  exists  in  respect  to  anything 
printed  in  the  work.  Hence,  it  should  not  be  relied  upon 
in  any  instance  wherein  there  is  any  possibility  of  any  loss 
or  damage  in  any  direction  resulting  from  any  publication, 
statement,  error  or  omission  therein.  This  applies  to  capital 
classifications  as  well  as  to  all  other  matter  printed  in  this 
volume.’ ’ 

Whereupon  a  recess  was  taken  until  2 :00  o’clock  p.  m.  of 
the  same  day. 

i  Wednesday,  March  27,  1935. 

2 :00  o  ’clock  p.  m. 

Met  pursuant  to  recess. 

Present : 

Messrs.  Munden,  Hamilton. 

1097  Charles  E.  Eustice  resumed  the  stand  for  further 
examination. 

Direct  Examination 
By  Mr.  Munden 

Q.  117.  I  show  you  a  wooden  article  and  ask  you  to  tell 
us  what  that  is  (handing  same  to  witness).  A.  This  is  a 
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top  section  of  a  wood  half  barrel  that  had  a  capacity  of  27 
gallons. 

Q.  118.  Tell  us  whether  or  not  that  is  illustrative  of  wood 
half  barrels  of  that  capacity  as  of  the  period  from  1901  to 
February  20,  1905,  inclusive.  A.  It  is. 

Q.  119.  From  your  experience  in  the  oil  business,  can  you 
tell  us  whether  or  not  the  heads  of  barrels  were  always  truly 
round  or  if  they  departed  from  roundness  ?  A.  It  depends 
upon  the  condition  of  the  wood  in  the  he^d.  When  the 
heads  are  first  made,  they  would  be  round ;  but  in  case  the 
wood  dries,  there  would  be  a  shrinkage  across  the  grain  but 
none  with  the  grain,  therefore  the  diameter  with  the  grain 
may  be  somewhat  different  than  the  diameter  across  the 
grain. 

Mr.  Munden:  The  section  of  barrel  just  referred  to  by 
the  witness  is  offered  in  evidence  as  respondent’s  exhibit  27. 

Q.  120.  Please  measure  this  respondent’s  exhibit  27 
along  the  grain  and  across  the  grain  on  the  j:op  of  the  head 
within  the  chime.  A.  The  dimension  along  tjhe  grain  is  ap¬ 
proximately  16%  inches.  The  dimension  across  the  grain 
is  approximately  15%  inches. 

Q.  121.  I  hand  you  another  wooden  article  and  ask  you 
to  tell  us  what  that  is.  A.  This  is  a  section  of  the  top  of  a 
wood  half  barrel  having  a  capacity  of  33  gallons. 
1098  Q.  122.  Tell  us  whether  or  not  that  is  typical  of  a 
wood  half  barrel  of  that  capacity  as  used  in  this  coun¬ 
try,  in  the  period  from  1901  to  February  20,  1905.  A.  It  is. 

Q.  123.  From  your  experience  in  the  oil  business,  can  you 
tell  us  whether  or  not  the  head  of  a  half  barrel  of  this  ca¬ 
pacity  was  truly  round  or  if  it  sometimes  departed  from 
true  roundness  ?  A.  The  head,  when  first  made,  would  be  a 
true  circle;  in  case  the  head  dried,  the  dimension  across  the 
grain  might  be  somewhat  less  than  the  dimension  with  the 
grain. 

Mr.  Munden :  The  portion  of  wood  half  barrel  of  33-gal¬ 
lon  capacity  referred  to  by  the  witness  is  offered  in  evidence 
as  respondent’s  exhibit  28. 
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(The  portion  of  wood  half  barrel  was  so  marked.) 

Q.  124.  Please  measure  respondent’s  exhibit  28  across 
the  head  on  a  diameter  parallel  with  the  grain  and  on  a 
diameter  transversely  with  the  grain.  A.  The  diameter 
with  the  grain  is  17%  inches  inside  of  the  chime  at  the  top 
of  the  head.  The  dimension  across  the  grain  is  17-l/16th 
ihches  inside  of  the  chime  at  the  top  of  the  head. 

Q.  125.  I  show  you  another  wooden  article  and  ask  you 
to  tell  us  what  it  is.  A.  This  is  a  section  of  the  top  of  a 
wood  barrel  having  a  capacity  of  about  51  gallons. 

Q.  126.  Tell  us  whether  or  not  this  is  typical  of  the  end 
portion  of  a  wood  barrel  of  that  capacity  in  the  period  from 
1901  to  February  20,  1905.  A.  It  is. 

I  Mr.  Munden:  The  section  of  wood  barrel  referred  to  by 
the  witness  is  offered  in  evidence  as  respondent’s  exhibit  29. 

(The  section  of  wood  barrel  was  so  marked.) 

Q.  127.  Tell  us  whether  or  not  in  the  period  from  1901 
to  February  20,  1905,  the  heads  of  barrels  of  this  ca- 
1099  pacity  were  always  truly  rounded  or  if  they  some¬ 
times  departed  from  true  roundness.  A.  When  the 
head  is  first  cut  out,  it  would  be  a  true  circle;  but  as  the 
wood  aged  shrinkage  would  probably  cause  the  diameter  to 
diminish  across  the  grain  or  undue  moisture  might  cause  it 
to  increase. 

i  Q.  128.  Please  measure  the  diameters  within  the  chime 
of  respondent’s  exhibit  29  along  the  grain  of  the  head  and 
across  the  grain.  A.  The  dimension  along  the  grain  between 
the  chime  at  the  top  of  the  head  is  19%  inches.  The  same 
dimension,  taken  across  the  grain,  is  19%  inches. 

i  Q.  129.  I  hand  you  a  metal  article  and  ask  you  to  tell  us 
what  it  is.  A.  This  is  a  top  section  of  modern  steel  drum, 
having  a  capacity  of  50  or  55  gallons,  according  to  the 
height ;  the  head  would  be  the  same  for  either  capacity. 

Q.  130.  Is  that  what  is  known  as  a  straight-side  steel 
drum?  A.  This  is  a  straight-side  steel  drum. 
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Mr.  Munden :  The  section  of  straight-sid|e  steel  drum  re- 
f erred  to  by  the  witness  is  offered  in  evidence  as  respond¬ 
ent’s  exhibit  30. 

(The  section  was  so  marked.) 

Q.  131.  Do  you  know  when  straight-side  steel  drums  hav¬ 
ing  heads  like  respondent’s  exhibit  30  were  introduced  in 
the  oil  industry  in  this  country?  If  so,  state  when.  A.  In 
our  section  of  the  country  this  type  of  straight-side  steel 
drum  was  introduced  in  the  latter  part  of  1911.  I  identify 
this  date  from  the  fact  that  it  was  in  the  same  year  that 
we  erected  our  concrete  building. 

Q.  132.  Were  you  in  a  position,  prior  tj>  1911,  to  know 
whether  straight-side  steel  drums  were  in  use  in  the  oil  in- 

I 

dustrv  at  other  plants  in  this  country?  If  so,  please 
1100  explain.  A.  I  was  in  position  to  kncjw  this  from  the 
fact  that  part  of  our  business  was  tjhe  manufacture 
and  sale  of  filling  machines.  Our  sales  contracts  covering 
such  machines  called  for  the  presence  of  competent  party 
to  superintend  the  installation  and  to  givje  necessary  in¬ 


structions  to  the  employees.  These  filling 


sold  to  various  plants  throughout  the  United  States  and  in 
Canada.  I  personally  superintended  the  installation  of 
quite  a  few  of  these  machines,  and  that  pu-:  me  in  position 
to  know  from  first-hand  observation  that  the  straight-side 
steel  drum  was  not  in  use  before  the  date  of 

Q.  133.  Where  were  these  machines  local 
tion  of  which  you  superintended?  A.  W 
East  Chicago,  Indiana ; — 

Mr.  Munden  (interrupting) :  I  don’t  meim  the  names  of 
towns,  but  general  geographic  sections. 


machines  were 


1911. 

ed,  the  installa- 
Indiana ; 


biting. 


were  located  in 
and  in  Canada. 


A.  I  covered  that  before,  I  think.  They 
various  cities  throughout  the  United  States 

Q.  134.  If  you  know,  tell  us  whether  or  i)ot  straight-side 
steel  drums  of  the  capacity  referred  to,  fjom  their  intro¬ 
duction  in  1911,  had  substantially  the  same  cliameter  within 
the  rim  at  the  end  as  in  respondent’s  exhibit  30.  A.  They 
were  substantially  the  same  as  at  present. 
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Q.  135.  Meaning  substantially  the  same  as  respondent’s 
exhibit  30?  A.  Substantially  the  same  as  respondent’s  ex¬ 
hibit  30,  the  diameter  being  about  22%  inches  inside  of  the 
rim. 

•i«  •  •  •  #  •  *  •  • 

1110  XQ.  184.  Of  your  own  personal  knowledge,  you 
had  none  regarding  the  transactions  of  which  Re¬ 
spondent’s  Exhibit  14  purports  to  be  a  record;  I  refer  to 
the  date,  February  24,  1894,  as  the  time.  A.  I  do  not  quite 
understand  the  question.  Will  you  please  explain  a  little 
more  fullv  what  vou  mean  bv  the  word  “transactions”? 

iXQ.  185.  You  can  construe  that  word,  it  is  a  perfectly 
simple  English  word,  and  embody  your  construction  in 
your  answer.  A.  If  you  mean  the  actual  writing  of  the 
order,  1  did  not;  if  you  mean  the  payment  of  the  invoice, 
I  did  not:  if  you  mean  the  receipt  and  use  of  such  goods, 
I  do  know  that  goods  like  this  were  constantly  used. 

XQ.  186.  Have  you  not  overlooked  that  limitation  in  my 
XQ.  184  that  is  contained  in  the  words:  “I  refer  to  the 
date,  February  24,  1894,  as  the  time”?  A.  I  believe  I  have 
not,  for  a  purchase  of  this  kind  would  remain  on  hand  for 
some  time,  or  at  least  a  portion  of  it. 

XQ.  187.  Have  you  now  set  forth  everything  that  you  con¬ 
tend  you  had  to  do  with  respondent’s  exhibit  14?  A.  No. 

XQ.  188.  You  may  tell  us,  then,  what  you  omitted,  or 
what  has  been  omitted.  A.  The  statement  that  I  undoubt¬ 
edly  handled  some  of  these  packages  during  the  spring  va¬ 
cation  of  1894. 

1111  XQ.  189.  Have  you  now  set  forth  everything  that 
!  you  contend  you  had  to  do  with  the  respondent’s 

exhibit  14?  A.  All  that  T  recall  at  present. 

iXQ.  190.  You  had  no  more  to  do  with  respondent’s  ex¬ 
hibits  15,  16,  17,  18,  19,  20,  21,  22,  23,  24  and  25  than  you 
have  said  you  had  to  do  with  respondent’s  exhibit  14:  is 
that  true?  A.  It  is  not  true. 

XQ.  191.  In  what  respect,  then,  is  it  untrue?  A.  In  this 
respect,  that  in  addition  to  the  things  recited  previously  I 


undoubtedly  personally  did  place  Superior  axle  grease  and 
Superior  machinery  oil  and  other  items  in  some  of  the  pack¬ 
ages  listed  on  these  invoices;  and  it  is  also  undoubtedly 
true  that  I  did,  with  my  own  hands,  nail  together  some  of 
the  boxes  that  came  in  knocked-down  form  bearing  the  im¬ 
print  of  our  trade-mark  Superior;  and  it  is  also  undoubt¬ 
edly  true  that  I  had  some  activity  in  the  making  up  of  the 
tin  pails  resulting  from  some  of  the  lithograph  purchases. 

•  *  •  •  •  •  •  *  •  * 

1112  XQ.  196.  Did  your  company  ever  discover  that  Su¬ 
perior  Oil  Company  of  Cleveland  w’a^  doing  business 

in  the  sale  of  lubricating  oils ;  I  mean  discovery  prior  to  the 
institution  of  this  proceeding, — trade-ma^k  cancellation 
proceeding?  A.  We  were  advised  by  Sanders,  Monahen  & 
Sanders,  of  Cleveland,  that  The  Superior  Oil  Company  of 
Cleveland,  as  their  client,  would  like  to  make  use  of  our 
trade-marks  Superior  in  the  event  that  wre  were  not  using 
them.  This  was  in  their  letter  under  date  of  Julv  the  16th, 
1924.  This  letter  did  not  indicate  that  The  Superior  Oil 
Company  of  Cleveland  had  previously  sold  or  handled  lu¬ 
bricating  greases  or  oils.  We  had  no  bther  indication 

1113  from  any  source  that  they  -were  in  th^  business,  and 
we  did  not  know  the  same  to  be  the  fact  until  after 

the  institution  of  the  present  proceedings  f<^r  the  cancella¬ 
tion  of  our  trade-marks  Superior. 


1116  August  W.  Eiszner  recalled: 

Direct  Examination 

I 

By  Mr.  Munden. 

•  •  •  •  •  *  •  J  #  #  # 

1117  Q.  19.  I  hand  you  a  book  having  across  its  front 
cover  the  word  “Cash”  and  at  the  tdp  thereof  the 

word  “Shipments”  printed  in  ink,  and  ask  you  what  that 


156 


is  (handing  book  to  the  witness).  A.  This  book  was  a  mem¬ 
orandum  book  in  which  were  noted  the  sales  and  shipments 
of  cooperage  from  our  Stock  Yard  plant  in  Chicago  during 
1912  and  1913. 

Q.  20.  Tell  us  whether  or  not  that  is  one  of  the  books 
of  original  entry  of  your  company?  A.  Yes,  sir. 

Q.  21.  Do  you  mean  by  that  that  it  was  one  of  the  books 
of  original  entry  of  your  company?  A.  Yes,  sir. 

Mr.  Munden :  The  book  referred  is  offered  in  evidence  as 
respondent’s  exhibit  No.  31. 

(The  book  was  so  marked.) 

Q.  22.  Please  refer  to  this  book,  respondent’s  exhibit  31, 
particularly  pages  16  to  19,  and  pages  50  and  51,  and  tell 
us  whether  or  not  you  find  any  items  therein  which  indicate 
to  you  whether  or  not  the  steel  drum  was  any  factor  in  the 
industry  at  the  dates  indicated  on  those  pages?  A.  These 
sales  show’  very  low  prices  on  cooperage  at  that  time. 

Q.  23.  Can  you  pick  out  any  items  referring  to  sales  of 
barrels  of  the  size  of  full  size  oil  barrels  w’hich  indicate  the 
low’  prices  you  have  referred  to?  A.  I  find,  under  date  of 
February  1st,  1912,  on  page  17,  that  w’e  sold  500  six-hoop 
Oleo  tierces  at  $1.271/4  each.  To  Morris  &  Company. 

Q.  24.  Just  state  briefly  whether  there  are  other  items 
in  this  book  which  indicate  that  this  low  price  wras  general 
about  that  time.  A.  There  are  a  number  of  sales  of  the 
same  class  of  package  at  similar  prices. 

1118  Q.  25.  What  does  the  term  “tierces”  mean  with 
reference  to  barrels?  A.  At  that  time  it  meant  lard 
tierces,  which  at  that  time  held  about  48  gallons.  A  tierce 
is  a  barrel. 

Q.  26.  How’  about  tierces  or  barrels  of  51  gallons,  wrere 
they  much  higher  in  price?  A.  The  above  price  quoted 
on  Oleo  tierces  had  reference  to  a  package  holding  from 
50  to  52  gallons. 

|Q.  27.  How  did  the  prices  of  steel  containers  for  oil,  or 
the  like,  compare  w’ith  these  prices?  Assuming  the  same 
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capacity.  A.  I  hardly  think  there  were  any  steel  barrels 
made  at  that  time. 

Q.  28.  Tell  us,  if  you  know,  when  the  straight-side  steel 
drum  did  make  itself  felt  as  a  competitor !  for  the  wood 
barrels  you  were  making  and  selling?  A.  ilbout  the  year 
1920  to  ’21. 

Q.  29.  Tell  us  whether  or  not  the  straight-side  steel  drum 
was  a  factor  in  your  competition  prior  toj  say,  1912  or 
1918.  A.  It  was  not. 

Q.  30.  I  show  you  a  section  of  a  barrel  wthich  has  been 
offered  in  evidence  as  respondent’s  exhibit  2^,  and  ask  you 
whether  or  not  that  is  typical  of  the  corresponding  section 
of  a  barrel  of  about  51  gallon  capacity,  as  known  in  the 
industry,  from  1901  up  to,  say,  the  middle  o|f  1905.  A.  It 
would  be,  excepting  that  the  chime  bevel  wAs  made  more 
flat  than  in  the  sample  submitted,  which  mac|e  the  extreme 
end  of  the  stave  come  to  a  sharp  point. 

Q.  31.  In  other  words,  in  your  answer  to  iJlXQ  47,  when 
you  said  that  21-inch  was  the  diameter  tak^n  across  the 
upper  extremity  of  the  chime,  you  were  spehking  of  a  pe¬ 
riod  back  in  1901-1905;  is  that  correct?  A.  That’s  correct; 
yes. 

1119  Q.  32.  At  the  present  date,  do  I  understand  you 
correctly  that  the  top  of  the  chime  looks  more  like  it 
appears  in  respondent’s  exhibit  29?  A.  Yes,  sir. 

Q.  33.  In  your  answer  to  XQ  26,  you  said  that  the  manu¬ 
facturer  at  the  town  of  Marcus  Hook  was  Bab^  &  Company. 
Have  vou  anv  correction  to  make  to  that  ?  I  A.  It  should 

"  *  j 

be  K-n-a-b-b,  and  Marcus  Hook  is  in  Pennsylvania. 

Q.  34.  Now,  referring  to  the  sections  of  barrels  embodied 
in  respondent’s  exhibits  27,  28  and  29,  it  is  ijoted  that  the 
diameter  across  the  grain  of  the  head  within  the  chime  is, 
in  each  instance,  somewhat  less  than  the  diameter  along 
the  grain.  Please  tell  us,  as  a  barrel  man,  vou|r  explanation 
of  this  difference  in  diameters,  using  your  o[wn  language. 
A.  The  heading  for  liquid  type  barrels  is  mqde  from  sev¬ 
eral  pieces,  the  joints  of  which  are  made  with  a  slight  open¬ 
ing  toward  the  middle  of  these  pieces,  whi<ph  are  after- 
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wards  doweled  together  and  a  piece  of  flag  put  between 
each  joint  before  the  head  is  circled.  Then  the  finished 
head,  when  put  into  the  barrel  under  pressure,  will  squeeze 
tight  the  slight  openings  in  the  joint,  and  in  that  w^ay  makes 
the  head  a  little  bit  narrower  across  the  wood,  while  length¬ 
wise  there  is  no  compression. 

Q.  35.  Would  the  drying  out  of  the  moisture  in  green 
wood  also  have  some  effect  in  producing  this  difference 
between  the  two  diameters?  A.  It  would. 
#*#••*#••• 

1120  XQ.  36.  Do  you  know  what  this  proceeding  is  in 
which  you  are  testifying?  A.  Why,  I  understood 

today  that  it  had  reference  to  something  in  the  way  of 
trade-mark,  or  something  fin  that  order. 

XQ.  37.  Do  you  know  who  are  the  parties  to  the  pro¬ 
ceeding?  A.  I  met  Mr.  Eustice  some  time  ago,  w’ho  vras 
referred  to  us  by  a  mutual  business  acquaintance;  outside 
of  that,  I  know  nobody  in  reference  to  this  matter,  except¬ 
ing  what  came  up  in  regard  to  this  matter  when  explained 
to  me  by  Mr.  Eustice. 

i  XQ.  38.  Has  there  been  any  relation  between  your  con¬ 
cern  as  the  seller,  and  Galena  Axle  Grease  Company,  of 
Galena,  Illinois,  and/or  Galena  Manufacturing  Company, 
of  the  same  place,  as  buyer?  A.  No,  sir. 

XQ.  39.  Are  you  absolutely  without  bias  in  this  proceed¬ 
ing;  that  is,  are  you  neutral  as  between  the  parties,  Su¬ 
perior  Works  of  Warren,  Pennsylvania,  and  Galena  Axle 
Grease  Co.,  and/or  Galena  Manufacturing  Co.?  A.  I  think 
I  am  entirelv  neutral;  at  least  I  wish  to  be  so. 
#***#•#•#• 

1121  XQ.  41.  I  show  you  Q.  16  of  your  first  examina¬ 
tion  as  a  witness  here  and  your  answer  thereto ;  and 

you  may  refer  to  your  answers  to  Qs.  14  and  15  of  the  same 
examination;  and  I  now  ask  you  whether  you  intend  that 
those  answers  shall  stand  as  your  testimony  upon  the  point 
involved  in  the  respective  questions,  or  whether  you  desire, 
this  afternoon,  to  modify  them,  or  to  have  modified  them. 
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position  to  say 
in  this  coun- 


A.  Answer  to  Q.  15 :  I  consider  I  was  in  a 
that  steel  drums  were  not  used  commercial 
try  prior  to  approximately  1912. 

Answer  to  Q.  16:  There  were  not  enough  used  at  that 
time  so  that  I  -would  pay  much  attention  to  the  steel  drum 
as  it  was  only  in  an  experimental  stage. 

Answer  to  Q.  14:  My  answer  will  stand. 

XQ.  42.  Your  basis  for  making  the  statements  contained 
in  your  answers  to  this  line  of  questioning  of  your  exam¬ 
ination  both  today  and  last  Tuesday  is  the  jlegree  of  com¬ 
petition  that  your  concern  met,  and  that  was  attributable 
by  you  to  the  introduction  of  the  steel  drum  as  a  package 
for  oil  or  liquid  refined  petroleum  products;  is  that  correct? 
A.  Yes,  sir. 

XQ.  43.  Ho-w  long  did  you  say  that  you  had  been  in  the 
cooperage  business?  A.  Since  1880. 

XQ.  44.  Do  you  mean  to  change  your  testimony  as  em¬ 
bodied  in  your  answers  to  my  cross-questiojis  46  to  49  of 
Tuesday’s  examination,  your  first  examination?  A.  The 
answer  to  cross-question  46  stands  as  recorded. 

The  answer  to  cross-question  47  is  21  inches  for 
1122  both  dimensions  asked  for,  for  packages  known  as 
oil  barrels  during  that  time. 

Answer  4S :  Yes,  as  recorded. 

XQ.  45.  By  “during  that  time”,  as  used  tjy  you  in  your 
last  preceding  answer,  what  is  the  time  referred  to  by  you  ? 
A.  During  the  time  when  wooden  oil  barrels  [were  used  en¬ 
tirely. 

XQ.  46.  And  what  period  was  this  in  y^ars?  A.  Oh, 
about  1880  to  1913,  I  should  say. 


Redirect  Examination 


Bv  Mr.  Munden. 

i 

RDQ.  47.  Mr.  Eiszner,  as  long  as  you  have  been  asked 
concerning  your  interpretation  of  your  answers  to  certain 
questions  in  your  examination,  I  should  like  to  ask  you  to 
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comment  further  upon  your  answers  to  XQ.  33  and  XQ.  34, 
with  particular  reference  to  whether  you  were  referring 
to  the  time  or  date  when  straight-side  steel  drums  were 
used  in  this  country  in  an  experimental  or  try-out  stage,  or 
whether  you  were  referring  to  the  time  or  date  when  the 
Straight-side  steel  drums  were  a  real  factor  in  business. 
A.  I  think  I  stated  that  quite  clearly,  that  in  1912  and  1913 
it  was  in  experimental  stage  and  did  not  come  into  commer¬ 
cial  and  business  w^ay  until  about  1920. 

RDQ.  48.  Do  you  care  to  make  any  further  comments 
about  your  interest  or  bias  in  testifying  in  this  matter? 
A.  A  second-hand  barrel  dealer  by  the  name  of  Henry  J. 
Gauvin  moved  to  Dubuque,  Iowa,  about  ten  years  ago,  and 
I  suppose  delivered  or  bought  both  wooden  barrels  and 
steel  drums  from  the  Galena  Manufacturing  Company;  and 
in  this  controversy  Mr.  Gauvin  referred  Mr.  Eustice,  of 
the  Galena  Manufacturing  Company,  to  myself  as  having 
been  in  the  barrel  business  for  many  years  and  could  give 
him  the  information  that  he  was  looking  for;  and 
1123  when  Mr.  Eustice  called  on  me  he  introduced  him¬ 
self  and  requested  a  few  answers  from  me  in  refer¬ 
ence  to  what  an  oil  barrel  was  between  1901  and  1912,  which 
I  tried  to  give  him.  Furthermore,  the  book  that  is  offered 
in  evidence  had  been  stored  in  a  vault  on  the  premises  of 
the  John  Eiszner  Company  at  1050  West  Kinzie  Street,  and 
during  the  last  couple  days  this  vault  was  cleaned  up  from 
all  old  records  and  papers  that  could  be  dispensed  with,  and 
this  book  was  found  and  called  to  my  attention  because  of 
the  very  cheap  prices  and  large  quantities  that  we  sold 
from  our  Stock  Yard  plant  during  the  years  1912  and  1913. 
•  ##**•*••• 
Recross  Examination 
By  Mr.  Hamilton. 

RXQ.  49.  Will  you  define,  in  your  own  language,  in  what 
sense  you  understod  the  phrases  or  terminology  “an  ex¬ 
perimental  or  try-out  stage”,  and  another  phrase,  to  wdt, 
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“ a  real  factor  in  business”,  and  as  used  jby  you  in  your 
answer  to  RDQ.  47,  the  phrase  ‘‘in  experimental  stage”, 
and  another  phrase  in  that  answer,  to  wit,  “commercial 
and  business  way”,  so  that  the  Patent  Office  official  who 
reads  your  testimony  may  read  it  understanding^  or,  at 
any  rate,  with  the  same  understanding  th^it  you  gave  it? 
A.  By  “experimental  stage”  is  meant  man^  try-outs  by  in¬ 
ventors  who  tried  to  make  a  steel  barrel  that  was  tight  for 
liquids,  the  proper  shape,  and  strong  enough  to  withstand 
hard  usage,  which  finally  succeeded  after  a  fashion  in  mak¬ 
ing  a  steel  drum  that  would  fulfill  those  conditions,  and  also 
at  a  price  that  would  compete  with  the  wooden  barrel,  which 
took  about  five  or  six  years  to  accomplish  satisfactory  to 
the  trade. 

#  #  #  *  #  #  #  j  #  *  * 

I 

1132  Charles  E.  Eustice  (Recalled) 

XQ.  245.  But  the  stencil  being  flexible,  at  least  to 
some  degree,  it  is  not  absolutely  necessary  tq  have  the  edges 
or  margins  of  the  stencil  lie  flat  on  t^ie  barrel  head; 

1133  is  that  true?  A.  It  has  been  the  practice,  as  I  know 
it,  to  have  stencils  in  close  contact  throughout  the 

area.  I  would  expect  a  stencil  to  go  to  pieces  quite  promptly 
if  this  practice  is  not  observed. 

XQ.  246.  But  without  subjecting  the  stencil  to  any  han¬ 
dling,  which  would  bring  about  its  prompt  j»oing  to  pieces 
or  deterioration,  the  edges  could  be  so  placed  as  to  avoid 
the  paint  in  the  croze  and  yet  obtain  a  good  brand  from  the 
stencil;  is  that  true?  A.  I  do  not  quite  understand  the 
meaning  of  the  word  “handling”  as  used  in  your  question. 

XQ.  247.  I  mean  to  use  the  word  “handling”  in  XQ.  246 
in  its  ordinary  sense, — such  handling  by  the  workman.  A. 
If  the  paint  in  the  croze  interfered  with  the  use  of  the 
stencil  in  its  flat  position,  I  am  of  the  opinion  that  any  han¬ 
dling  that  might  be  used  to  bring  it  flat  on  the  head  would 
promptly  result  in  deteriorating  the  stencil. 
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XQ.  248.  What  would  be  the  character  of  the  deteriora¬ 
tion?  A.  Any  result  of  forcing  it  into  a  place  into  which  it 
will  not  go. 

XQ.  249.  Perhaps  you  mean  such  as  upsetting  the  edge ; 
do  you?  A.  Yes,  I  would  say  so. 

#  1  #  •  •  *  •  *  •  m  • 

1141  XQ.  289.  Now,  without  referring  to  either  your 
testimony  or  to  the  documentary  exhibits  that  have 
been  introduced  by  the  respondent  at  this  hearing  since  and 
including  last  Tuesday,  please  state  by  years  from  whom 
purchases  were  made,  and  what  were  the  purchases  involv¬ 
ing  the  name  “Superior”.  You  are  not  asked,  however,  to 
go  outside  of  the  contents  of  the  exhibits  that  I  have  men¬ 
tioned  in  this  question.  A.  I  have  not  paid  any  special  at¬ 
tention  to  what  particular  invoices  we  removed  from  our 
files  to  make  our  exhibits.  In  many  cases  the  same  firm  sup¬ 
plied  material  over  several  years.  I  made  no  special  effort 
to  remember  which  ones  we  have  introduced,  but  I  can  give 
you  quite  a  full  list  of  sources  of  supply,  approximate  year 
and  materials  furnished,  as  follows:  About  1894  to  ’96, 
cases  bearing  the  trade-mark  “Superior”  purchased  from 
Michigan  Barrel  Company.  In  the  period  about  ^6  to  ’98 
a  collection  of  invoices,  I  believe,  from  the  Illinois  Can  Com¬ 
pany,  covering  cans  lithographed  “Superior  Oil.”  I  be¬ 
lieve  there  are  also  some  invoices  perhaps  following  that 
cover  the  purchases  of  additional  boxes  or  box  shooks  from 
the  M.  &  M.  Box  Company  and  another  concern  that  I  do 
not  remember;  and  also,  along  about  1903  and  1904,  a 
quantity  of  lithographed  sheets  from  the  Charles  W.  Shonk 
Company ;  I  believe  about  1906  I  turned  in  an  invoice  cover¬ 
ing  possibly  a  quantity  of  10,000  Superior  machinery  oil 
labels,  which  I  believe  were  purchased  from  the  St.  Louis 
Label  Company.  From  1907  to  the  present  date  there  were 
a  good  many  invoices  from  J.  L.  Clark  Mfg.  Company  cov¬ 
ering  the  purchase  of  lithographed  sheets  for  cans,  and  in¬ 
terspersed  with  these  were  some  invoices  from  the 


1142  American  Can  Company  covering  various  cans  lith¬ 
ographed  “Superior”;  and  in  the  ejarly  ’20s,  and 
from  there  on,  there  were  a  lot  of  invoices};  from  the  St. 
Louis  Can  Company  covering  the  purchasej  of  containers 
lithographed  “Superior”;  and  I  believe  arr^ong  the  latter 
ones  in  the  list  is  one  from  some  box  company,  but  I  do 
not  recollect  the  name  of  it  at  present,  covering  a  carload  of 
shooks,  almost  every  item  of  which  was  branded  with  the 
Superior  trade-mark.  In  giving  the  above  jrecital,  I  want 
it  distinctly  understood  that  I  have  not  more  than  twice  seen 
any  of  these  invoices,  so  that  there  has  been  no  possibility 
of  memorizing. 

*****#•*#• 

1151  Redirect  Examination 

By  Mr.  Munden. 

RDQ.  311.  Tell  us  whether  or  not  you  are  familiar  with 
the  practice  of  barrel  house  men  or  similar  workmen  in 
branding  the  heads  of  barrels  of  the  nature  of  oil  barrels. 
A.  I  am. 

RDQ.  312.  I  refer  you  to  respondent’s  exhibit  29  and  to 
petitioner’s  exhibit  169  and  ask  you  what  wcjuld  be  the  ex¬ 
pected  reaction  of  a  barrelhouse  man  or  similar  workman 
if  he  were  asked  to  use  a  stencil  of  the  size  and  shape  of 
petitioner’s  exhibit  169  on  a  barrel  head  such  as  respond¬ 
ent’s  exhibit  29?  A.  He  would  not  like  it,  for  the  reason 
that  it  would  be  difficult  to  use. 

1152  RDQ.  313.  Just  explain  briefly  whi-  it  would  be 
difficult  to  use.  A.  There  seems  to  be  considerable 

interference  -with  the  edge  of  the  stencil  against  the  chime 
of  the  barrel  before  it  can  be  placed  flat  on  the  head. 

RDG.  314.  I  hand  you  a  piece  of  bristol  Hoard  and  ask 


you  what  that  is.  A.  This  is  a  piece  of  bristol  board  that 
I  shaped  last  night  approximately  to  the  outline  of  peti¬ 
tioner’s  exhibit  169. 


RDQ.  315.  Did  you  use  the  exhibit  or  a  copy  of  it?  A. 
What  I  intended  to  say  was  that  I  used  the  cppv  handed  to 
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me  yesterday  by  Mr.  Hamilton.  This  copy  was  carefully 
compared  with  his  original  exhibit  169  before  it  was  handed 
to  me. 

RDQ.  316.  What  differences  exist  between  the  bristol 
board  shape  I  have  handed  you  and  the  petitioner’s  exhibit 
169?  A.  I  cut  away  the  lower  right  and  left-hand  corners, 
as  I  would  expect  a  barrelhouse  employee  to  alter  the  stencil 
if  he  had  been  asked  to  change  it  so  that  it  could  be  more 
easily  applied  to  a  barrel  head  like  respondent’s  exhibit  29, 
with  the  thought  in  mind  of  maintaining  the  amount  of  space 
that  existed  between  the  corners  of  any  letters  and  the  edge 
of  the  stencil. 

Mr.  Munden:  The  bristol  board  shape  just  described  by 
the  witness  is  offered  in  evidence  as  respondent’s  exhibit  32. 

RDQ.  317.  I  notice  lettering  upon  respondent’s  exhibit 
32  and  ask  you,  if  you  know,  how  the  positioning  of  the 
various  characters  was  arrived  at.  A.  This  lettering  is  a 
reproduction,  as  near  as  could  be,  of  the  lettering  as  ap¬ 
peared  upon  the  impression  of  petitioner’s  exhibit  No.  1,  as 
handed  to  Mr.  Munden  at  Warren,  Pa. 

1153  RDQ.  318.  I  hand  you  another  bristol  board  shape 
and  ask  you  what  that  is.  A.  This  is  also  a  piece  of 
bristol  board  that  I  shaped  last  night,  as  per  the  outline 
of  the  copy  of  the  petitioner’s  original  exhibit  169,  which 
was  handed  to  me  vesterdav  bv  Mr.  Hamilton,  the  onlv  dif- 
ference  between  this  and  the  petitioner’s  exhibit  169  being 
that  the  lower  right  and  left-hand  corners  have  been  cut 
away  as  a  barrelhouse  employee  would  undoubtedly  do  if 
he  had  been  requested  to  make  the  space  between  the  corner 
of  any  letter  and  the  edge  of  the  stencil  approximately  not 
less  than  the  space  which  exists  between  the  hole  in  the 
upper  left-hand  corner  by  which  the  stencil  usually  hangs 
and  the  edge  of  the  stencil  in  that  corner.  This  change  in 
the  shape  would  make  the  stencil  much  more  easily  handled 
in  branding  barrels  as  per  respondent’s  exhibit  29  and 
would  undoubtedly  prolong  the  life  of  the  stencil.  The  let¬ 
tering  appearing  on  this  bristol  board  was  reproduced  in 


the  same  manner  as  indicated  in  my  reply  to  question  RDQ. 
317. 

Mr.  Munden :  The  bristol  board  shape  ju^t  described  by 
the  witness  is  offered  in  evidence  as  respondents  exhibit  33. 

(The  exhibit  was  so  marked.) 

RDQ.  319.  I  notice  that  you  have  said  that  cutting  the 
shape  as  per  respondent’s  exhibit  33  would  undoubtedly 
prolong  the  life  of  the  stencil.  Now  please  comment  upon 
the  effect  of  modifying  the  stencil,  petitioner’s  exhibit  1,  as 
per  the  shape  of  respondent’s  exhibit  32.  A.  Cutting  the 
shape  to  that  outlined  in  respondent’s  exhibit  32  would  also 
have  the  effect  of  making  the  stencil  more  easily  handled 
and  prolong  the  life  of  the  stencil,  but  we  are  i very  sure  that 
the  barrelhouse  man  would  prefer  the  shape  as  per  re¬ 
spondent’s  exhibit  33  for  the  reason  that  it  gives  him  con¬ 
siderably  more  clearance  around  the  edge  pf  the  stencil, 
and  would  speed  up  his  work,  and  wojild  enable  him 
1154  to  avoid  rough  spots  that  are  quite  likely  to  appear 
on  the  head  of  the  wood  barrel. 

RDQ.  320.  I  notice  that  you  have  used  the  word  “croze” 
in  your  testimony.  Please  explain  the  meaning  of  this  term 
as  you  have  used  it.  A.  What  I  had  in  mind  in  using  the 
word  “croze”  was  the  groove  that  appears  on  the  inside 
of  the  staves  of  a  barrel  near  the  ends  and  immediately  be¬ 
neath  the  chime,  the  function  of  this  groove  being  to  receive 
the  head  itself  and  keep  it  in  position. 


1158  J.  M.  Finney,  called  as  a  witness  on|  behalf  of  the 
respondent,  having  been  first  duly  sjvorn,  testified 
as  follows : 

Direct  Examination 

By  Mr.  Munden. 

Q.  1.  What  is  your  name,  please?  A.  J.  M^rle  Finney. 

Q.  2.  Please  tell  us  whether  or  not  you  ar<j*  over  twenty- 
one  years  of  age,  and  whether  or  not  you  ar^  a  resident  of 
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Cleveland,  Ohio.  A.  I  am  over  twenty-one  years  of  age,  and 
a  resident  of  Cleveland  Heights,  Ohio. 

Q.  3.  And  what  is  your  occupation?  A.  An  official  of  the 
Company,  President-Treasurer. 

Q.  4.  What  is  the  name  of  that  company?  A.  Cleveland 
Steel  Barrel  Company. 

Q.  5.  Have  you  had  experience  in  the  manufacture  of 
steel  barrels  or  drums,  and  if  so,  dating  back  to  what  year? 
A.  I  have  had  experience  in  the  manufacture  of  steel  bar¬ 
rels  and  drums  since  the  year  1911. 

Q.  6.  Has  that  experience  been  continuous,  or 
1159  otherwise?  A.  I  have  been  in  continuous  contact 
with  the  manufacture  of  barrels  and  drums  since  that 

time. 

Q.  7.  What  has  been  the  capacity  of  a  standard  steel 
drum  since  that  year  of  1911  ?  A.  Originally  the  capacity  of 
a  standard  steel  barrel  was  considered  fifty  gallons.  About 
1914  the  capacity  was  raised  to  fifty-five  gallons,  which  has 
since  then  constituted  the  standard  steel  barrel  or  drum. 

Q.  8.  Have  you  been  acquainted  with  the  practice  of  other 
manufacturers  of  steel  drums  in  this  country?  A.  I  have. 

Q.  9.  Since  what  time?  A.  Since  1912. 

I  Q.  10.  Would  you  say  that  you  have  been  acquainted  with 
the  practice  of  many  of  the  manufacturers  of  steel  drums 
in  this  country  since  about  1912?  A.  I  have  been  acquainted 
with  the  manufacturers,  some  of  the  members  of  the  indus- 
trv,  since  1912. 

iQ.  11.  Would  you  say  you  have  been  acquainted  with  most 
of  the  manufacturers  in  this  country  since  that  time?  A. 
I  believe  so. 

Q.  12.  Meaning  yes?  A.  Yes. 

Q.  13.  Referring  to  straight  side  steel  drums  of  fifty  to 
fifty-five  gallon  capacity,  tell  us  whether  or  not  the  manu¬ 
facturers  of  this  country  have  standardized  on  any  size. 
In  this  question  I  have  reference  to  the  inside  diameter.  A. 
The  manufacturers  have  standardized  on  the  inside  diam¬ 
eter  of  fifty  and  fifty-five  gallons.  There  are  no  intermedi¬ 
ate  sizes. 
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Q.  14.  And  what  has  been  this  diameteif,  or  what  have 
been  these  diameters?  A.  These  diameters  have  ranged 
from  twenty-two  and  a  quarter,  twenty- two  and  a  half,  and 
twenty-two  and  five-eighths. 

1160  Q.  15.  Inches?  A.  Inches. 

Q.  16.  From  what  date  does  this  standardization 
of  twenty-two  and  a  quarter,  twenty-two  find  a  half  and 
twenty-two  and  five-eighths  inches,  refer,  fhat  is  how  far 
back?  A.  Refers  back  to  1912,  so  far  as  (Dur  company  is 
concerned. 

Q.  17.  And  how  is  it  with  the  other  companies  with  which 
you  are  acquainted  ?  A.  Their  variations  iri  size  of  twenty- 
two  and  a  half  and  twenty-two  and  five-eighths  as  I  recall, 
date  back  to  1914, 1918. 

Q.  18.  How  about  the  standard  size  of  twentv-two  and 
a  quarter  inches — how  far  back  does  that  c|ate  as  a  stand¬ 
ard  for  the  manufacturers  in  this  country?  A.  The  use  of 
the  twenty-two  and  a  quarter  inch  inside  diameter  dates 
back  to  1911. 

Q.  19.  And  what  is  the  standard  inside  diameter  at  the 
present  time  among  manufacturers  in  thig  country?  A. 
Twenty-two  and  one-half  inch  inside  diameter. 

Q.  20.  Tell  us  whether  or  not  your  company,  the  Cleve¬ 
land  Steel  Barrel  Company,  was  among  qie  first  to  pro¬ 
duce  straight  side  steel  drums  in  this  countnf.  A.  Our  com¬ 
pany  was  among  the  first  to  produce  straight  side  steel 
drums  in  our  country. 

Q.  21.  And  that  was  in  what  year?  A.  Iii  the  year  1912. 

Q.  22.  What  was  the  inside  diameter  of  tljose  drums  pro¬ 
duced  in  1912  by  your  company  ?  A.  Twent|y-two  and  one- 
quarter  inches. 

Q.  23.  Were  you  with  the  company  at  that  time?  A.  Yes. 

Q.  24.  Have  you  been  with  the  company  continuously  ever 
since?  A.  I  have. 

1161  Q.  25.  Please  tell  us  whether  or  nqt  straight  side 
steel  drums  as  standardized  in  this  country  since 

their  introduction  to  the  industries  in  this  country  have  in¬ 
cluded  a  rim  at  each  end,  extending  beyond  the  correspond- 
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ing  head.  A.  They  have  included  a  rim  extending  beyond 
the  head  of  the  barrel,  which  in  trade  terms  is  called  the 
chime. 

Q.  26.  What  has  been  the  inside  diameter  of  said  rim  or 
chime  with  reference  to  the  inside  diameter  of  the  straight 
side  steel  drum?  A.  Depending  on  the  gauge  of  the  metal 
used  in  the  heads,  inside  diameter  of  the  head  varied  under 
the  inside  diameter  of  the  barrel  to  twdce  the  thickness  of 
the  metal. 

Q.  27.  In  other  words,  if  the  inside  diameter  of  the 
straight  side  steel  drum  was  twenty-two  and  a  quarter 
inches,  approximately  what  would  be  the  inside  diameter 
within  the  chime?  In  inches?  A.  In  a  barrel  or  drum  with 
a  sixteen  gauge  head,  the  inside  diameter  of  the  head  of  the 
drum  would  be  approximately  twenty-two  and  one-eighth 
inches,  inside  diameter. 

Q.  28.  Is  sixteen  gauge  a  usual  thickness  for  the  metal 
of  the  head  of  one  of  these  drums?  A.  Yes. 

Q.  29.  In  a  straight  side  steel  drum,  the  inside  diameter 
of  which  is  twenty-two  and  a  half  inches,  the  diameter 
within  the  chime  would  be  approximately  what?  A.  A  six¬ 
teen  gauge  head  would  be  twenty-two  and  three-eighths 
inches. 

#  *  •  *  *  *  *  *  *  * 

1162  XQ.  30.  Do  you  know  what  is  the  controversy  in 
which  vou  are  testifying?  A.  I  have  some  knowl- 

edge. 

XQ.  31.  What  is  that  knowledge?  A.  As  I  understand 
it,  it  is  in  reference  to  trade-mark. 

XQ.  32.  And  now  have  you  told  me  all  that  you  know 
about  what  is  this  controversy?  A.  I  have. 

XQ.  33.  Were  you  brought  here  to  testify  as  a  witness 
by  subpoena  or  summons  from  the  court?  A.  I  was  not. 

XQ.  34.  Then  you  attend  here  voluntarily;  is  that  true? 
A.  Yes. 

XQ.  35.  Are  you  to  be  paid  for  your  time  taken  up  as  a 
witness?  A.  There  has  been  no  consideration  given  as  to 
that. 
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XQ.  36.  What  do  you  expect?  A.  I  h^ve  given  it  no 
thought. 

XQ.  37.  You  are  friendly  disposed  toward  the  respon¬ 
dent  corporation,  is  that  true?  A.  Yes. 

XQ.  38.  There  is  no  reason  why  you  should  be  friendly 
disposed  towards  the  petitioner  corporation,  Superior  Oil 
Works?  A.  No  reason  except  my  general  attitude  toward 
industry  in  general. 

XQ.  39.  But  there  is  something  more  than  your  attitude 
toward  industry  in  general  that  makes  you  friendly  dis¬ 
posed  to  the  respondent  corporation;  is  that  true?  A.  It 
is  not. 

1163  XQ.  40.  Then  you  are  absolutely  neutral  in  this 

controversy;  is  that  true?  A.  It  is. 

#########* 

1166  XQ.  64.  I  hand  you  a  set  of  photostatic  copies, 
bound  together,  and  including  or  comprising  photo¬ 
static  reproductions  of  the  title  page,  reverse  of  the  title 
page,  and  pages  39  and  359,  of  Hendricks ’  Commercial  Reg¬ 
ister  of  the  United  States  for  the  year  1902,  12th  annual 
edition ;  I  invite  your  attention  to  the  listings  in  the  central 
column  of  page  39  of  this  publication,  which  read  as  fol¬ 
lows:  “Barrels  (Iron) :  Scaife,  Wm.  B.  &  s|ons  Co.,  221  1st 
Ave.,  Pittsburgh,  Pa.;  and  Barrels  (Sheet  Steel):  Clark, 
W.  J.  Co.,  Salem,  0.;  Iron  Clad  Mfg.  Co.,  |4  Cliff,  X.  Y.”; 
and  I  ask  vou  whether  at  anv  time  during  vour  business 
career,  which  includes  the  time  since  1896,  you  gained  per¬ 
sonal  knowledge  of  any  of  the  concerns  listed  as  quoted  in 
my  question, — this  question.  A.  Knowledge  of  these  manu¬ 
facturers  of  drums  came  to  my  attention  in  1917  or  ’18. 

XQ.  65.  And  not  before  that  date?  A.  jNTot  before  that 
date. 

XQ.  66.  And  you  had  no  knowledge  whatsoever  of  their 
products  or  the  product  of  any  of  them  prior  to  1917 

1167  as  listed  on  this  page  39;  is  that  trite?  A.  That  is 
true. 

XQ.  67.  And  I  call  vour  attention  to  page  359  of  this 
publication,  whereon  there  is  a  listing  as  follows:  “Drums 
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Glycerine  &  Oil:  Scaife,  Wm.  B.  &  Sons  Co.,  221  1st  Ave., 
Pittsburgh,  Pa.”  and  I  ask  you  whether  at  any  time  dur¬ 
ing  your  business  career,  which  includes  the  time  since 
1S96,  you  gained  personal  knowledge  of  the  product  listed 
on  page  359,  to  which  I  have  invited  your  attention?  A. 
Not  of  this  company’s  design  and  construction. 

By  Mr.  Hamilton:  The  petitioner  offers  in  evidence  the 
set  of  photostatic  copies  of  reproductions  which  were 
handed  the  witness  when  he  was  asked  XQ.  64  and  XQ.  67, 
and  which  were  marked  for  identification  last  Friday,  the 
29th  ultimo;  and  the  officer  is  requested  to  mark  this  ex¬ 
hibit:  Petitioner’s  Exhibit  172,  Copies  of  the  Title  Page, 
the  Reverse  of  the  Title  Page,  and  Pages  39  and  359  of 
Hendricks’  Commercial  Register  of  the  United  States;  12th 
Edition,  for  the  Year  1902. 

XQ.  68.  I  hand  you  a  set  of  photostatic  copies,  bound 
together,  and  comprising  photostatic  reproductions  of  the 
title  page,  reverse  of  the  title  page,  and  pages  43  and 
383,  of  Hendricks’  Commercial  Register  of  the  United 
States  for  the  year  1905,  14th  annual  edition;  and  I 
invite  your  attention  to  the  listings  near  the  bottom 
of  the  middle  column,  page  43  of  this  publication,  which  are 
as  follows:  “Barrels  (Sheet  Steel)  Acorn  Brass  Mfg.  Co., 
51  N.  Peoria,  Chicago,  Ill.  and  St.  Louis,  Mo.;  Clark,  W.  J. 
Co.,  Salem,  Ohio;  Cleveland  Wire  Spring  Co.,  Wason  nr. 
Hamilton,  Cleveland,  0.;  Iron  Clad  Mfg.  Co.,  4  Cliff,  X.  Y.; 
Kilbourne  &  Jacobs  Mfg.  Co.,  Columbus,  0.;  Lyon  Metallic 
Mfg.  Co.,  18  S.  Ann,  Chicago,  Ill.;  Phillips  Pressed  Steel 
Co.,  Joliet,  Ill.;  Power  &  Mining  Machinery  Co.,  52  William, 
X.!  Y.  Works,  Cudahy,  Wis.;  Scaife,  Wm.  B.  &  Sons  Co., 
221  1st  Ave.,  Pittsburgh,  Pa.  (See  adv.  Index,  end 
1168  of  book) ;  Welded  Steel  Barrel  Corporation,  (Welded 
Steel),  Detroit,  Mich.,”  and  I  ask  you  whether  at  any 
time  during  your  business  career,  which  includes  the  time 
since  1896,  you  gained  personal  knowledge  of  any  of  the 
concerns  listed  as  quoted  in  this  question,  or  of  their  manu¬ 
factures  as  therein  listed  or  enumerated.  A.  I  have  knowl- 
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edge  of  several  of  these  barrel  manufacturers  listed  from 
about  1917,  and  a  great  many  of  these  lisjed  are  or  were 
manufacturers  of  open  top  factory  barrels.! 

XQ.  69.  Were  any  of  them  manufacturers  of  barrels  suit¬ 
able  for  use  for  packaging  oil  or,  to  make  it  broader,  re¬ 
fined  petroleum  products?  A.  Yes. 

XQ.  70.  Which  were  they?  A.  To  my  knowledge  the 
W.  B.  Scaife  and  Sons  Co.,  the  Welded  Steel  Barrel  Co., 
and  the  Iron  Clad  Mfg.  Co. 

XQ.  71.  Were  all  of  these  manufacturers  or  concerns 
enumerated  in  my  cross-question  numbered  68,  in  business 
as  late  as  1917?  A.  To  my  recollection  lroi|i  Clad  Mfg.  Co. 
was  not  in  business  in  1917,  the  others  w’ere \ 

XQ.  71.  I  invite  your  attention  to  the  lifting  just  belowT 
the  middle  of  page  383  of  this  publication  ijow  in  question, 
which  reads  as  follows:  “Drums  Glycerine)  &  Oil:  Scaife, 
Win.  B.  &  Sons  Co.,  221  1st  Ave.,  Pittsburgh,  Pa.;”  and  at 
about  the  middle  of  the  central  column  of  ^he  same  page, 
383,  which  reads  as  follows:  “Drums  (Sejmiless  Pressed 
Steel) :  Pressed  Steel  Tank  Co.  (Shipping)!,  720  Hanover, 
Milwaukee,  Wis.,”  and  ask  you  whether  at)  any  time  dur¬ 
ing  your  business  career,  which  includes  jthe  time  since 
1896,  you  gained  personal  knowledge  of  any  of  the  concerns 
listed,  as  quoted  in  this  question,  or  of  the^r  manufacture 
as  therein  listed  or  enumerated  on  pagq  383.  A.  The 
knowledge  acquired  of  the  manufactures  of  these 

1169  manufacturers  was  gained  by  securing  a  sample  of 
their  products  and  examining  them  fbr  the  type  and 

design  of  construction. 

XQ.  72.  And  when  or  how  early  was  your  first  knowl¬ 
edge  of  any  of  these  concerns  or  their  product  or  products 
first  gained?  A.  About  the  year  1917. 

#  *  #  m  #  #  *|#  •  * 

XQ.  74.  I  hand  you  a  set  of  photo-static  copies,  bound 
together,  and  comprising  photostatic;  reproductions 

1170  of  the  title  page,  the  reverse  of  the  jtitle  page,  and 
page  639  of  Knauer’s  Manufacturer^  of  the  United 
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States;  5th  edition;  1905;  and  1  invite  your  attention  to 
what  is  set  forth  on  page  639  of  this  publication,  partic¬ 
ularly  under  the  headings:  “Drums”:  Cubley,  E.  J.,  Chi¬ 
cago,  Ill.;  Noble  &  Cooley,  Granville,  Mass.;  Duplex  Mfg. 
Co.,  St.  Louis,  Mo.;  Gretsch,  Fred,  104  S.  Fourth  Street, 
Brooklyn,  N.  Y. ;  Hondlett,  Albert,  40  Melrose  Street, 
Brooklyn,  N.  Y.;  Wells,  S.  &  Son,  217  Middleton  Street, 
Brooklyn,  N.  Y. ;  Pollmann,  August,  70-72  Franklin  Street, 
New  York  City;  Excelsior  Drum  Works,  Exp.,  323  Locust 
Street,  Philadelphia,  Pa.;  Charleston  (The)  Boiler  &  Foun¬ 
dry  Co.,  Charleston,  Va.;  Pressed  Steel  Tank  Co.,  718  Han¬ 
over  Street,  Milwaukee,  Wis.  “Drums,  Glycerine,”  Scaife, 
William  B.  &  Sons  Co.,  221  First  Ave.,  Pittsburgh,  Pa. 
“Drums,  Oil,”  Scaife,  William  B.  &  Sons  Co.,  221  First 
Ave.,  Pittsburgh,  Pa.;  “Drums:  Oil  Steel:”  Cleveland  Wire 
Spring  Co.,  Cleveland,  Ohio;  “Drums,  Steel”:  Iron  Clad 
Mfg.  Co.,  204-206  Varet  Street,  Brooklyn,  N.  Y.;  “Drums — 
Welded  Seamless  Steel”;  Morton  Iron  Works,  102-114 
Greene  Street,  Brooklyn,  N.  Y.;  and  I  ask  you  whether  at 
any  time  during  your  business  career,  which  includes  the 
time  since  1896,  you  gained  personal  knowledge  of  any  of 
the  concerns  listed  as  quoted  in  this  question,  and/or  of 
their  manufactures  as  listed  or  enumerated ;  and,  if  so,  at 
how  early  a  date  was  such  personal  knowledge  gained  by 
you.  A.  I  only  have  knowledge  of  the  Pressed  Steel  Tank 
Company,  Milwaukee,  W.  B.  Scaife  &  Sons,  Inc.,  Pitts¬ 
burgh,  having  manufactured  oil  barrels  or  drums,  Pressed 
Steel  Tank  Company  about  1914,  W.  B.  Scaife  &  Co.,  about 
1917.  I  have  seen  the  time  when  snare  drums  were  listed 
under  the  heading,  “Steel  Drums.” 

i 

##*#*#**## 

1171  XQ.  77.  I  ask  you  now  whether  you  have  ever 
known  of  any  of  the  following  concerns:  American 
Steel  Package  Co.,  Defiance,  Ohio;  Petroleum  Iron  Works 
Co.,  Sharon  Pa.;  Pittsburgh  Steel  Drum  Co.,  Pittsburgh, 
Pa.;  Phillips  Pressed  Steel  Co.,  Joliet,  Ill.;  Welded  Steel 
Barrel  Corporation,  Detroit,  Mich.;  Cleveland  Twist  Drill 
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Co.,  Cleveland,  Ohio;  Corsicana  Sheet  Me^al  Works,  Cor¬ 
sicana,  Texas;  or  of  the  product  or  products  of  any  of 
these  concerns.  A.  I  know  of  the  American  Steel  Pack¬ 
age  Co.,  Defiance,  Ohio ;  Pressed  Steel  Tank  Co.,  of  Sharon, 
Pa.;  Petroleum  Iron  Works,  Sharon,  Pa.;  Pittsburgh  Steel 
Drum  Co.,  Pittsburgh,  Pa.,  and  the  Welded  Steel  Barrel 
Corporation,  Detroit,  Mich.,  as  barrel  and  drum  man- 
1172  ufacturers.  The  others  mentioned  1 1  do  not  know 
of  having  manufactured  steel  barrels  or  drums. 

XQ.  78.  What  was  the  earliest  date  at  which  you  gained 
the  knowledge  just  recited  in  your  last  preceding  answer? 
A.  In  1914  I  knew  of  the  American  Steel  Package  Com¬ 
pany,  Defiance,  of  Petroleum  Iron  Works,  of  Sharon,  Pa., 
Welded  Steel  Barrel  Corporation,  Detroit,  and  in  1929,  the 
Pittsburgh  Steel  Drum  Company. 

********** 

1177  Redirect  Examination  of  J.  Merle  Finnev 

By  Mr.  Munden. 

RQ.  101.  Have  you  any  knowledge  as  i;o  when  the  oil 
industry  in  this  country  first  took  up  the  use}  of  the  straight- 
side  steel  drum  or  barrel,  and  if  so,  when?  j  A.  My  answer 
would  be  that  the  oil  companies  took  up  the  use  of  the  steel 
barrels  from  the  year  1910  on. 

RQ.  101.  If  I  limit  that  question  to  mean  when  the  oil 
industry  in  this  country  first  took  up  the  tase  of  straight- 
side  steel  drums  for  the  shipment  and/or  storage  of  oil, 
would  your  answer  be  the  same  or  different?  A.  As  to 
storage,  I  would  say  about  the  year  1908,  as  to  shipment, 
about  1910. 

RQ.  102.  Referring  now  to  your  answer  t(>  XQ.  88,  please 
tell  us  whether  or  not  you  were  aware  of  the  use  in  the  in¬ 
dustry  in  this  country  of  straight-side  steel  parrels  or  drums 
prior  to  the  time  that  your  company  starred  in  business. 
A.  My  first  knowledge  of  straight-side  stee}  drums  came  to 
hand  in  1910,  about  two  years  before  our  company  started 
in  to  manufacture. 
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RQ.  103.  Please  tell  us  whether  or  not  straight-side  steel 
drums  were  in  use  commercially  in  this  country  prior  to 
1910.  In  answering  this  question,  I  do  not  wish  to 

1178  limit  you  to  the  double-seam  chime  construction.  A. 
When  we  entered  into  the  manufacture  of  straight- 

side  steel  barrels  and  drums  we  had  no  knowledge  of  their 
being  used  until  two  years  prior.  At  a  later  date  in  our 
historv  w'e  found  that  they  had  been  manufactured  as  earlv 
as  1905. 

RQ.  104.  Basing  your  answer  upon  your  own  observa¬ 
tion,  tell  us  whether  or  not  you  observed  them  commer¬ 
cially,  that  is,  as  a  real  factor  in  the  business,  prior  to  1910? 
A.  I  did  not. 

RQ.  105.  And  tell  us  whether  or  not  you  w*ere  in  a  posi¬ 
tion,  prior  to  1910,  to  observe  their  use  commercially  if 
there  had  been  such  use.  A.  Yes,  I  was. 

RQ.  106.  Referring  to  your  answer  to  Q.  27,  I  note  that 
you  referred  to  the  term,  “sixteen  gauge.”  Does  that  refer 
to  the  thickness  of  the  metal?  A.  Yes. 

RQ.  107.  And  in  your  answers  to  Q.  27,  28  and  29,  you 
have  given  certain  dimensions  within  the  chime;  would 
these  dimensions  vary  materially  if  you  were  referring  to 
metal  of  eighteen  gauge  or  nineteen  gauge  ?  A.  The  varia¬ 
tion  in  eighteen  gauge  would  be  slight,  and  nineteen  gauge 
a  trifle  more,  or  in  other  words,  the  difference  in  dimensions 
in  the  head  with  sixteen  gauge  and  nineteen  gauge  would 
be  about  one-eighth  of  an  inch  less. 

RQ.  108.  In  other  words,  with  a  metal  of  nineteen  gauge, 
would  the  diameter  within  the  chime  be  approximately  an 
eighth  of  an  inch  more  or  less  than  for  the  same  barrel  or 
drum  in  which  sixteen  gauge  were  used?  A.  The  inside 
diameter  would  be  one-eighth  of  an  inch  more  in  case  of 
nineteen  gauge. 

RQ.  109.  And  what  gauge  or  gauges  were  used  com¬ 
monly  in  the  manufacture  of  straight-side  steel  barrels  or 
drums  suitable  for  the  shipment  of  oil  at  the  time  of 

1179  the  beginning  of  your  company,  in  1912?  A.  For 


the  fifty  and  fifty-five  gallon  sizes,  the  gauges  gen¬ 
erally  used  were  eighteen  and  sixteen  gaug^  for  shipment 
of  oil. 

•  ••#•*• 

Recross  Examination 
By  Mr.  Hamilton. 

RXQ.  110.  The  statement  in  your  answer  to  RQ.  105  is, 
in  my  opinion,  so  general  that  the  Patent  Office  official  who 
passes  upon  this  case  will  certainly  want  to  know  what  you 
intend  to  cover  by  your  affirmative  answer  to  that  question ; 
so,  I  ask  you  to  elucidate  your  answer,  make  it  more  par¬ 
ticular.  A.  As  sales  representative  for  a  mill  supply  com¬ 
pany  in  Cleveland  I  had  the  opportunity  of  calling  on  and 
selling  to  manufacturers,  contractors,  ore  docks  and  coal 
docks,  which  companies  used  large  quantities  of  lubricating 
oil,  and  in  these  contacts  I  observed  the  tremendous  loss  of 
oil  shipped  and  stored  in  wood  barrels,  and  conceived  the 
idea  that  steel  barrels  or  drums  would  be  a  tremendous  sav¬ 
ing  to  these  industries.  That  is  how  I  got  ijito  the  inanu- 
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facture  of  steel  barrels  and  drums. 

RXQ.  111.  What  was  your  territory?  A. 
and  vicinity  of  Cleveland. 

Mr.  Hamilton :  Recross  examination  closed. 

Mr.  Munden:  Deposition  closed,  April  i,  1935,  10:45 
A.  M. 

J.  MERLE  FINNEY. 
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1501  Endorsed:  Mailed  Aug.  10,  1937 

Paper  No.  255. 
Plaintiff’s  Exhibit  #41 

Final  hearing  JHC/ler 

June  8,  1937. 

In  the  United  States  Patent  Office. 


Cancellation  No.  2574. 


Superior  Oil  Works 


v. 

Galena  Axle  Grease  Co.,  (Now  by  change  Galena  Mfg.  Co. 

of  Illinois) 


Registration  No.  46,026,  dated  September  5,  1905 
Registration  No.  51,465,  dated  April  17, 1906 


Cup  Grease  and  Lubricating  Oils 


Mr.  James  Hamilton  for  Superior  Oil  Works 
Messrs.  Wilkinson,  Huxley,  Byron  &  Knight,  for  Galena 
Axle  Grease  Co.,  (Now  by  change  Galena  Mfg.  Co.  of  Illi¬ 
nois) 


I  This  is  a  cancellation  proceeding  filed  under  the  pro¬ 
visions  of  Section  13  of  the  Act  of  1905,  which  was  reopened 
on  October  23,  1936,  for  the  purpose  of  enabling  the  peti¬ 
tioner  to  take  additional  proofs,  subsequent  to  the  original 
final  hearing  held  herein  on  May  15,  1936.  Both  the  peti¬ 
tioner  (Papers  Nos.  184,  188  and  250)  and  the  respondent 
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(Papers  Nos.  185,  195  and  252)  have  filed  original  and  sup¬ 
plemental  briefs.  Each  of  the  parties  has  filed  testimony 
and  was  represented  by  counsel  at  final  hearing. 

Registrations  Nos.  46,026  and  51,465,  he)re  sought  to  be 
cancelled,  disclose  the  same  notation  ‘‘Superior”  for 

1502  use  upon  (a)  axle-grease,  carriage  and  buggy  grease, 
machinery  oil,  and  lubricating  oils]  and  (b)  cup- 

grease  and  lubricating  oils,  respectively.  [These  registra¬ 
tions  were  issued  under  the  ten-year  proviso  of  the  Act  of 
February  20,  1905. 

The  notation  “Superior”  as  used  by  the  respondent 
has  an  inherently  descriptive  significance,  aild  the  “right  of 
registration”  (Section  7)  of  the  respondent  therefore  turns 
solely  on  its  ability  to  qualify  under  the  teq-year  clause  of 
Section  5. 

In  the  pleading  of  the  petitioner,  the  allegations  of  fact 
relate  to  and  seek  to  draw  in  this  inability  of  the  respondent 
to  so  qualify.  This  inability  is  predicated  [on  lack  of  sole 
use  by  the  respondent  of  the  notation  “Superior”  during 
the  statutory  period  specified  by  this  clause,  namely,  during 
the  period  of  time  intervening  between  1895  and  1905.  For 
this  purpose  the  petitioner  relies  not  only  oi}  its  own  use  of 
the  notation  “Superior”  but  also  upon  use  by  third  persons 
not  parties  to  this  proceeding.  One  of  these  third  persons 
is  O’Mara.  If  his  testimony  is  sufficient  to  show  such  use, 
then  it  is  deemed  to  be  relevant  and  material  to  this  “right 
of  registration”  claimed  by  the  respondent. 

Montevallo  Coal  Co.  v.  Little  Gem  Coal  Co.,  410  O.  G. 
278. 

It  is  recognized  that  jurisdiction  to  now  inquire  into  this 
right  of  registration  involves  the  right  of  tlje  petitioner  to 
here  intervene  between  this  Office  and  tl|ie  respondent. 
More  specifically,  it  is  essential  to  this  rigl^t  to  intervene 
that  injury  within  the  meaning  of  Section  13  shall  appear. 
It  does  so  here  prima  facie  appear  by  reason  of  the  use 
which  the  respondent  has  made  of  the^e  registrations 

1503  prior  to  the  institution  of  this  proceeding,  by  way  of 
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seeking  to  restrict  the  petitioner  from  using  as  a 
trade  name  in  its  business  the  notation  ‘‘Superior”  both  as 
an  element  of  the  notation  “Superior  Oil  Works”  and  also 
by  affixing  it  to  merchandise  which  it  sells,  viz.  refined  pe¬ 
troleum  products.  As  a  result  of  this  use  by  the  respondent, 
the  petitioner  deemed  it  expedient  to  temporarily  discon¬ 
tinue  the  use  of  this  notation  on  its  containers,  although  it 
still  continued  to  retain  the  use  of  this  notation  as  its  cor¬ 
porate  name.  These  facts  are  clearly  set  forth  in  the  record 
of  the  petitioner  and  seemingly  are  not  seriously  denied  by 
the  respondent.  No  useful  purpose  would  therefore  be  sub¬ 
served  here  by  analyzing  the  testimony  relative  thereto.  It 
is  accordingly  held  that  in  this  proceeding  the  petitioner  has 
sufficiently  good  standing  to  seek  to  intervene  between  the 
Office  and  the  respondent  to  attack  the  claim  of  the  latter 
to  possessing  this  right  of  registration. 

The  alleged  use  by  O’Mara  'will  now  be  considered. 

0  ’Mara,  who  was  scheduled  to  appear  as  a  witness  of  the 
petitioner  in  this  case,  was  unable  to  do  so,  owing  to  an  ill¬ 
ness  which  later  resulted  in  his  death.  A  number  of  other 
persons  professing  personal  knowledge  as  to  the  business 
said  to  have  been  conducted  by  O’Mara  over  a  period  of 
years  inclusive  of  1895  to  1905,  however,  gave  depositions 
on  behalf  of  the  petitioner. 

Nora  Lallv  testified  to  the  effect  that  this  business  was 
founded  by  her  uncle,  O’Mara,  trading  as  the  “Superior 
Oil  Company”  at  Cleveland,  Ohio  in  1893,  Lallv  being  asso¬ 
ciated  therewith  from  the  beginning  until  1903,  in 
1504  the  capacity  of  secretary.  This  business  was  in  the 
nature  of  an  oil-jobbing  one,  catering  principally  to 
the  mail-order  trade,  and  dealing  in  goods  designated  by 
the  witness  as  including  “Superior  machine  oil”,  “Su¬ 
perior  cylinder  oil”,  and  other  petroleum  products  (Record, 
page  244,  Q.  19).  Lallv  identified  petitioner’s  exhibit  126, 
entitled  “Scraps  of  Information”,  a  reference  booklet,  as  an 
advertising  device,  complimentary  copies  of  wffiich  were 
mailed  to  0 ’Mara’s  customers  in  approximately  1897  or 


1898  (Record,  page  244,  Qs.  21-24) ;  this  publication  bears 
the  legend  “Entered  according  to  Act  of  Congress  in  the 
year  1895”  and  the  fly-leaf  contains  an  advertisement  of 
the  Superior  Oil  Company,  Cleveland,  O.,  for  various  oils 
and  greases,  such  as  “Superior  Cylinder  Qil”,  “Superior 
Machine  Oil”,  etc.  This  witness  also  identified  three  ac¬ 
count  books  A,  B  and  C  (petitioner’s  exhibits  127,  128  and 
129),  which  purport  to  contain  records  of  shipments  of  oils, 
etc.  from  the  years  1896  to  1905,  as  ones  sink  procured  from 
the  effects  of  O’Mara,  then  deceased,  at  the  latter’s  home 
(Record,  page  245,  Qs.  25,  26).  According  to  Lallv,  the  en¬ 
tries  in  these  books  were  made  each  mo  rising,  usually  by 
O’Mara,  pursuant  to  orders  received  in  the}  mail;  later  the 
same  day  these  orders  were  filled  by  William  Hickey,  the 
shipping  clerk  or  warehouseman,  and  shipped  to  the  con¬ 
signees  (Record,  pages  245,  246,  Qs.  29-37 ;  page  250,  Q.  67). 
Some  of  the  orders  were  entered  by  Lally  in  person  (Record, 
page  246,  Q.  38),  and  the  latter  recognized  the  remaining 
entries  as  being  in  0 ’Mara’s  handwriting  (Record,  page 
246,  Qs.  35-38).  The  notation  “Supr.”,  occurring  fre¬ 
quently  in  these  entries  signifies  “Superior”  (Record,  page 
248,  Q.  49,  various  information  such  as  the  name  and 
1505  address  of  the  consignee,  his  credit  rkting,  price  and 
so  on,  being  listed  with  reference  to  individual  orders 
(Record,  page  248,  Q.  45). 

William  Hickey,  in  the  capacity  of  shipping  clerk  for 
O’Mara  from  about  1894  to  1907  (Record,  page  205,  Qs.  3, 
4),  became  acquainted  with  Miss  Nora  Lall^  as  a  result  of 
his  employment  by  O’Mara  (Record,  pag^s  252,  253,  Qs. 
7-12).  Hickey,  who  had  charge  of  a  warehouse  occupied  by 
O’Mara  and  others  dealing  in  oils,  also  kn4w  Jacob  Klein, 
who  worked  as  his  assistant,  and  George  Bouscav,  a  sales¬ 
man,  through  whom  O’Mara  procured  supplies  of  oils  and 
greases  (Record,  pages  206,  207,  Qs.  10-1)7).  Klein  and 
Bouscav  both  testified  for  the  petitioner.  The  supplies  just 
mentioned,  were  packaged  in  half -barrels,  tarrels  and  cans 
and  were  marked  simply  with  a  tag  as  received  by  Hickey 
(Hickey,  Record,  page  207,  Qs.  19-21;  Klein,  page  237,  Q. 
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24;  Bouscay,  page  190,  Q.  30).  The  duties  of  Hickey  and 
his  assistant  included  marking  the  consignee’s  name  on  one 
end  of  the  package  and  stencilling  the  company  name  and 
kind  of  oil  on  the  other  (Hickey  Record,  page  207,  Q.  23; 
page  253,  Qs.  15-20;  Klein,  page  235,  Q.  11,  Bouscay,  page 
190,  Qs.  32,  33).  These  last-named  witnesses  each  made  a 
sketch  of  the  stenciled  marking  applied  to  goods  shipped 
for  O  ’Mara  during  the  ten-year  period  here  in  question, 
copies  of  which  are  reproduced  opposite  pages  191,  208  and 
237  of  the  petitioner’s  record.  These  sketches  show  similar 
arrangements  of  like  indicia,  and  all  include  the  notation 
“Superior  Cylinder  Oil”. 

Much  of  the  testimony  of  Lally  and  others  was  corrobo¬ 
rated  by  Bouscay,  a  salesman  employed  at  Cleveland,  Ohio, 
by  the  Standard  Oil  Company.  It  appears  that  Bous- 
1506  cay  frequently  visited  O ’Mara’s  office  and  the  ware¬ 
house  supervised  by  Hickey,  in  connection  with  the 
solicitation  of  orders  for  oils  during  a  period  of  ten  or  more 
years  commencing  about  1893  (Record,  pages  187,  188,  Qs. 
5-14;  page  189,  Q.  24).  He  recalled  that  William  Hickey 
had  charge  of  branding  packages  and  arranging  for  ship¬ 
ments  (Record,  page  189,  Q.  19;  page  190,  Qs.  32,  33),  and 
that  he,  Bouscay,  at  times  assisted  Hickey  in  stencilling 
packages  (Record,  page  191,  Qs.  6-39;  also  Hickey  Record, 
page  209,  Q.  36). 

Anschutz  testified  that  Bouscay  succeeded  him  as  a  sales¬ 
man  for  the  Standard  Oil  Company  (Record,  page  231,  Qs. 
37-41).  Anschutz  also  had  solicited  orders  from  O’Mara  of 
the  Superior  Oil  Company  (Record,  page  230,  Qs.  16-21), 
and  testified  to  other  facts  regarding  O ’Mara’s  oil  business 
which  tend  to  substantiate  the  testimony  of  other  of  peti¬ 
tioner ’s  witnesses  (Record,  pages  228-234).  Klein  and 
Lallv  (Record,  page  237,  Q.  21 ;  page  250,  Q.  64)  identified 
the  teamster  who  performed  drayage  services  for  ship¬ 
ments  of  the  Superior  Oil  Company  as  a  person  named 
Casey;  this  is  supported  by  the  testimony  of  Mary  Casey 
that  this  drayman  was  her  father,  now  deceased,  whom  she 
aided  in  connection  with  records  pertaining  to  such  services 
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for  several  years  in  the  vicinity  of  1900  (Record,  pages 
262-2 65). 

Petitioner’s  exhibits  163,  164  and  165,  photostatic  copies 
of  pages  of  the  R.  G.  Dun  &  Co.  Reference  Book  for  the 


years  1899,  1903  and  1904,  and  exhibits  92 


o  100,  copies  of 


^pinion  that  the 


pages  of  the  city  directory  of  Cleveland,  Ohio,  for  the  years 
1897  to  1906,  indicate  the  existence  at  that  time  of  the  Su¬ 
perior  Oil  Company  and  of  W.  T.  O ’Mara’s  association 
therewith. 

1507  The  respondent  seems  to  be  of  the 

lapse  of  about  thirty  or  more  years  between  the  tak¬ 
ing  of  this  testimony  and  events  related  tjierein  seriously 
affects  its  credibility.  It  would,  however,  appear  not  unrea¬ 
sonable  to  suppose  that  persons  could  normally  and  with 
fair  accuracy  recall  facts  and  dates  directly  relating  to  occu¬ 
pations  in  which  they  were  engaged  daily  over  a  consider¬ 
able  period,  even  after  a  greater  lapse  of  timp.  On  the  whole, 
the  above-mentioned  testimony  of  the  several  apparently 
disinterested  witnesses  is  clear,  definite  and  consistent.  It 
has  not  been  contradicted  and,  when  considered  in  connec¬ 
tion  with  the  exhibits  before  referred  to,  is  believed  to  satis¬ 
factorily  establish  use  of  the  notation  “Superior”  on  lubri¬ 
cating  oil  and  related  goods  during  the  period  of  1895  to 
1905  by  the  Superior  Oil  Company,  operated  by  O’Mara  at 
Cleveland. 

With  regard  to  use  of  the  notation  “Superior”  by  the 
petitioner  or  its  predecessors  in  business  at  Warren,  Penn¬ 
sylvania,  it  suffices  to  say  that  the  examiner  is  persuaded 
that  the  testimony  shows  that  the  notatioij  “Superior  Oil 
Works”  has  been  used  by  the  petitioner  or  jits  predecessors 
as  a  name  during  this  ten-year  period.  Tljie  function  per¬ 
formed  by  the  notation  last  quoted  is  primarily  that  of  dis¬ 
tinguishing  the  petitioner  from  other  persons  engaged  in 
the  petroleum  products  industry.  It  is,  however,  well  un¬ 
derstood  that  use  in  trade  of  a  name  or  soiqe  dominant  fea¬ 
ture  thereof  may  also  secondarily  involve  confusion  of  the 
personal  origin  of  the  goods  sold  by  anothek  and  confusion 
in  trade,  whether  it  be  the  primary  or  secondary  result  of 
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use  of  a  name  in  trade,  is  presumably  an  ultimate 

1508  fact  involved  in  and  a  justification  for  the  inclusion 
of  this  name  clause  in  Section  5  as  a  statutory  bar  to 

registration. 

Xo  ruling  on  the  question  of  likelihood  of  confusion  in 
trade  is,  however,  made  by  the  examiner,  since  in  so  far  as 
sucbh  confusion  in  trade  may  be  essential  to  enable  the  peti¬ 
tioner  to  qualify  under  this  name  clause  of  Section  5  as  a 
statutory  bar  to  the  right  of  registration  of  the  respondent, 
the  latter  is  deemed  to  be  estopped  here  to  assert  that  such 
confusion  in  trade  would  not  be  likely.  This  estoppel  is 
based  on  the  action  of  the  respondent  in  seeking  to  restrict 
the  use  of  the  notation  “Superior  Oil  Works”  by  the  peti¬ 
tioner. 

Regardless  of  this  question  of  likelihood  of  confusion  in 
trade,  it  is  believed  that  use  of  the  notation  “Superior  Oil 
Works”  by  the  petitioner,  during  the  statutory  period 
specified  by  the  ten-year  clause  of  Section  5  precludes  the 
respondent  from  qualifying  under  the  ten-year  clause  of 
Section  5.  This  conclusion  of  the  examiner  is  based  on  the 
inherently  descriptive  significance  of  the  word  “Superior” 
in  the  notation  “Superior  Oil  Works”,  together  with  its 
prominence  therein.  Obviously  the  stautorv  right  of  the 
petitioner  to  use  and  to  continue  to  use  in  trade  the  notation 
“Superior”,  either  alone  or  in  association  with  other  words 
suqh  as  those  found  in  the  notation  “Superior  Oil  Works”, 
when  used  as  name  to  merely  obtain  therefrom  this  function 
of  descriptiveness  can  not  be  successfully  questioned  by  the 
respondent  in  this  wholly  statutory  proceeding  (Montevallo 
Coal  Co.,  etc.  supra).  To  put  the  matter  in  another  way, 
this  statutory  right  of  the  petitioner  to  so  use  the  in- 

1509  herentlv  descriptive  word  “Superior”  in  trade  in¬ 
cludes  the  manner  of  use  thereof,  disclosed  in  the  no¬ 
tation  “Superior  Oil  Works”.  If  it  be  a  fact  that  the  re¬ 
spondent  was  the  first  to  use  in  trade  the  notation  “Su¬ 
perior”  to  also  obtain  therefrom  the  function  of  indicating 
the  origin  of  its  goods,  this  circumstance  cannot  help  the  re- 
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spondent  here  as  mere  prior  use  in  trade!  of  a  descriptive 
term  cannot  perfect  any  legal  right  to  its  exclusive  use. 

Barber-Colman  Co.  v.  Overhead  Door  Corp.,  436  0.  G. 
305;  65  F.  (2)  147,  20  C.  C.  P.  A.  1113;  1933  C.  D.  461. 

I 

At  final  hearing,  the  petitioner  renewed  motions  respec¬ 
tively  filed  on  June  12,  1935,  and  December  12,  1935,  (Peti¬ 
tioner’s  Record,  page  589)  to  suppress  certain  testimony. 
The  first  of  these  motions,  in  part,  seeks  to  have  the  deposi¬ 
tion  of  respondent’s  witness  Eustice  suppressed  on  the 
ground  that  the  notice  respecting  the  taking  of  this  wit¬ 
ness’  testimonv  contained  his  address  rather  than  his  resi- 
* 

dence  as  required  by  Patent  Rule  154  (a).  The  cross-exam¬ 
ination  of  this  witness  by  petitioner’s  counsel  is  deemed  to 
be  a  waiver  of  anv  informalitv  in  said  notice. 

White  Horse  Distillers,  Ltd.  v.  Jacob  Englander,  159 
Ms.  D.  768;  471  0.  G.  718. 

As  to  the  balance  of  this  motion  and  ^he  one  filed  De¬ 
cember  12,  1935,  the  examiner  has  found  it  unnecessary  to 
refer  to  the  evidence  involved  thereby  as  ji  basis  for  judg¬ 
ment  in  the  case  and  it  is,  therefore,  deefiied  unnecessary 

i  * 

to  now  further  inquire  as  to  whether  or  no  the  remaining 
grounds  upon  which  these  motions  are  predicated  are  well 
founded. 

The  motions  just  identified  are,  accordingly,  denied. 

For  the  reasons  set  forth  above,  the  application  for 
1510  cancellation  is  hereby  sustained  aid  it  is  further 
recommended  that  each  of  the  registrations  No. 
46,026  and  No.  51,465,  involved  herein,  be  cancelled. 

Limit  of  appeal:  August  30,  1937. 

J.  CARNES 

Examiner  of  Interferences. 
Room  3j)88. 

August  10, 1937,  | 

•  *  #  *  *  #  #  j  •  •  * 
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1521  Plaintiff's  Exhibit  # 43 

Hearing:  January  24,  1938 

In  the  United  States  Patent  Office 
Docket  Division  July  -7  1938  Copy  Mailed 


Superior  Oil  Works 
v. 

Galena  Mfg.  Co.  of  Illinois 


Appeal  from  Examiner  of  Interferences 


Application  for  Cancelation  No.  2574  of  Trade-Mark  Reg¬ 
istrations  of  Galena  Axle  Grease  Co.,  No.  46,026,  issued 
September  5,  1905,  for  Axle-grease,  Carriage  and 
Buggy  Grease,  Machinery-oil,  and  Lubricating-oils, 
and  No.  51,465,  issued  April  17,  1906,  for  Cup-grease 
and  Lubricating-oils. 


James  Hamilton  for  Superior  Oil  Works. 

Wilkinson,  Huxley,  Byron  &  Knight  for  Galena  Mfg.  Co. 
of  Illinois. 

Recorded  Vol  163  P.  69 


This  is  a  trade-mark  cancelation  proceeding  involving 
two  registrations  of  the  word  “Superior,”  issued  Septem¬ 
ber  5,  1905,  and  April  17, 1906,  respectively,  to  Galena  Axle 
Grease  Co.,  and  renewed,  which  are  now  owned  by  the  re¬ 
spondent  herein,  Galena  Mfg.  Co.  of  Illinois.  The  exam¬ 
iner  of  interferences  sustained  the  petition  for  cancelation, 
and  the  case  is  before  me  on  appeal  from  his  decision. 
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Petitioner’s  record  is  inordinately  voluminous  and  some¬ 
what  bewildering.  It  consists  of  nearly  nine  hundred  pages 
of  printed  matter,  approximately  one-third  of  which  is  im¬ 
properly  included.  The  third  amended  petition, 

1522  upon  which  the  proceeding  was  finally  submitted, 
covers  seventeen  pages  of  the  record  and  contains 

fifty-two  numbered  paragraphs.  Numerous  witnesses  were 
examined,  whose  testimony  is  largely  irrelevant ;  and  some 
two  hundred  exhibits  were  introduced,  most  of  which  have 
no  discernible  bearing  on  any  issue  to  be  determined.  With 
tedious  effort  I  have  culled  from  the  record  such  facts  as 
seem  to  be  material,  and  with  all  else  eliminated  from  con¬ 
sideration  the  case  may  be  disposed  of  vfithout  extended 
discussion. 

Respondent’s  registrations  were  both  granted  under  the 
so-called  ten-year  clause  of  section  5  of  the  Act  of  February 
20,  1905,  which  provides  as  follows : 

“That  nothing  herein  shall  prevent  the  registration  of 
any  mark  used  by  the  applicant  or  his  predecessors,  or  by 
those  from  whom  title  to  the  mark  is  derived,  in  commerce 
with  foreign  nations  or  among  the  several  States  or  with 
Indian  tribes  which  was  in  actual  and  exclusive  use  as  a 
trade-mark  of  the  applicant,  or  his  predecessors  from 
whom  he  derived  title,  for  ten  years  next  preceding  Feb¬ 
ruary  twentieth,  nineteen  hundred  and  five:.” 

The  examiner  of  interferences  found  that  respondent’s 
use  of  the  registered  mark  had  not  been  “exclusive” 
throughout  the  critical  ten-year  period,  and  the  correct¬ 
ness  of  that  ruling  is  the  only  question  that  need  be  con¬ 
sidered. 

The  goods  described  in  the  registrations  are,  respec¬ 
tively,  “axle-grease,  carriage  and  buggy  grease,  machin¬ 
ery-oil,  and  lubrieating-oils,”  and  “cup-grease  and  lubri- 
cating-oils.”  Use  by  petitioner’s  predecessor  and 

1523  by  certain  third  parties,  of  the  same  mark  for  sim¬ 
ilar  merchandise,  was  attempted  to  be  proved,  and 

with  respect  to  one  such  party  was  held  by  the  examiner  to 
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have  been  established.  This  was  an  individual  named  Wil¬ 
liam  T.  O’Mara  who  commenced  business  about  1893  as 
Superior  Oil  Company.  Several  witnesses  testified  that  he 
used  the  word  “Superior”  on  his  goods  prior  to  February 
20,  1905;  but  their  testimony  was  taken  some  thirty  years 
after  the  alleged  events  concerning  which  they  testified,  and 
in  the  absence  of  more  substantial  corroboration  than  is 
here  presented  I  am  unable  to  accept  the  reminiscences  of 
these  witnesses  as  proof. 

The  evidence  submitted  to  show  use  of  the  mark  by  Su¬ 
perior  Oil  Works,  Limited,  to  whose  rights  the  petitioner 
herein  succeeded,  is  more  satisfactory.  This  was  a  small 
oil  concern  which  was  organized  in  1901  and  operated  until 
1916,  when  petitioner  was  incorporated  and  took  over  the 
business.  In  1902  petitioner’s  witness  Harry  F.  Cogswell 
became  an  employe  of  Superior  Oil  Works,  Limited,  and  in 
1903  petitioner’s  witness  Nebo  Mack  was  added  to  the 
force.  Both  were  still  employed  by  petitioner  at  the  time 
they  testified.  I  have  carefully  examined  the  testimony  of 
these  two  witnesses,  and  it  convinces  me  that  between  the 
years  1895  and  1905  Superior  Oil  Works,  Limited,  applied 
the  word  “Superior”  to  its  oil  barrels  in  such  a  manner  as 
to  negative  the  right  of  respondent’s  predecessor  to 
1524  register  the  word  under  the  ten-year  proviso  as  a 
trade-mark  for  oil  products.  While  their  testimony 
was  based  largely  on  the  memory  of  the  witnesses  after  the 
lapse  of  many  years,  the  circumstances  disclosed  were  such 
as  to'  insure  the  reliability  of  their  recollections  to  a  degree 
not  ordinarily  present  in  such  cases.  Each  stated  positively 
that  the  mark  was  in  use  when  he  first  entered  the  employ 
of  the  company;  and  as  the  record  establishes  beyond  ques¬ 
tion  the  time  of  their  original  employment  it  is  not  neces¬ 
sary  to  rely  upon  their  unsupported  memory  of  specific 
dates.  Both  identified  a  stencil  said  to  have  been  used  in 
marking  barrels  with  the  word  “Superior”  from  the  first 
days  of  their  employment.  Considerable  effort  was  made 
by  respondent’s  counsel  to  discredit  the  testimony  in  re¬ 
gard  to  this  exhibit,  but  I  am  convinced  that  it  was  used 
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by  Mr.  Mack  as  early  as  1903.  Both  he  and  Mr.  Cogswell 
testified  in  a  manner  that  impresses  me  as  frank  and 
straightforward,  and  I  can  find  nothing  in  the  record  that 
contradicts  their  recital  of  material  facts. 

The  examiner  of  interferences  was  of  the  opinion  that  its 
use  of  the  word  “Superior”  as  the  salient  part  of  its  name 
by  Superior  Oil  Works,  Limited,  was  a  baif  to  the  registra¬ 
tions  sought  to  be  canceled;  but  I  am  unable  to  adopt  that 
theory,  because  I  think  it  conflicts  with  the  views  expressed 
by  the  Supreme  Court  in  the  case  of  Thaddeus  Davids  Co. 

v.  Davids  Manufacturing  Co.,  233  IT.  S.  461. 

1525  The  several  other  alleged  grounds  for  cancelation 
relied  on  by  petitioner  have  been  carefully  consid¬ 
ered,  but  it  is  my  opinion  that  none  of  them  has  been  estab¬ 
lished  by  the  evidence. 

For  the  reasons  stated  I  think  the  examiner  of  trade¬ 
mark  interferences  reached  the  right  result,  and  his  deci¬ 
sion  is  accordingly  affirmed. 

LESLIE  FRAZER 

Assistant  Commissioner 

July  7, 1938 
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IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia!. 


Appeal  No.  7941. 


GALENA  MANUFACTURING  COMP  AN  Y  OF  ILLI¬ 
NOIS  (Formerly  Known  as  Galena  Axle  Grease  Com¬ 
pany),  Plaintiff -Appellant, 

against 

CONWAY  P.  COE,  Commissioner  of  Patents, 
Defendant- Appellee, 

and 

SUPERIOR  OIL  WORKS,  Intervener-Appellee . 


Appeal  from  the  Judgment  of  the  District  Court  of  the 
United  States-  for  the  District  of  Columbia. 


BRIEF  FOR  SUPERIOR  OIL  WO^KS, 
INTERVENER-APPELLEE. 


STATEMENT  OF  THE  CASE! 

i 

This  litigation  started  as  a  petition  filed,  in  the  Patent 
Office,  on  May  8,  1933,  under  section  13  of  the  Trade-Mark 
Act  approved  February  20,  1905  (U.  S.  C.,  title  15,  sec.  93), 
by  Superior  Oil  Works  (here  and  now  before  this  Court 
as  the  Intervener-Appellee  and  hereinafter  called  Supe¬ 
rior),  praying  the  cancellation  of  a  certairi  certificate  of 
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registration  of  the  mark  or  notation,  Superior,  under  the 
ten-year  proviso  of  section  5  of  that  Act  (U.  S.  C.,  title  15, 
sec.  85),  and  numbered  51,465,  and  granted  April  17,  1906, 
to  Galena  Axle  Grease  Co.,  by  which  title  the  plaintiff- 
appellant  corporation  herein,  Galena  Manufacturing  Com¬ 
pany  of  Illinois,  was  known  prior  to  the  year  1915.  Here¬ 
inafter,  reference  to  either  of  the  two  latter  corporations 
will  be  made  under  the  name,  Galena.  It  having  later  come 
to  the  knowledge  of  Superior  that  Galena  owned  still  an¬ 
other  certificate  of  registration  for  precisely  the  same  nota¬ 
tion,  Superior,  and  substantially  the  same  description  of 
goods  (refined  petroleum  lubricants)  as  was  covered  by  the 
first-named  registration  (No.  51,465),  an  amendment  was 
made  to  the  prayers  of  the  petition  so  as  to  include  there¬ 
under  the  later-discovered  registration,  which  was  num¬ 
bered  46,026  and  had  been  granted  September  5,  1905 ;  and 
the  amended  petition  became  known  as  the  Third  Amended 
Petition  for  Cancellation  and  was  the  one  upon  which  the 
controversy  was  submitted  in  the  Patent  Office  (Pltff.’s  Ex. 
37,  page  459;  Appellant’s  App.,  top  p.  185).  The  notation, 
Superior,  alleged  to  have  been  used  by  both  the  plaintiff- 
appellant  and  the  intervener-appellee,  and  the  description 
of  goods  upon  which  that  notation  is  alleged  to  have  been 
used,  being  the  same,  the  controversy  has  been  free  of  com¬ 
plications  that  might  otherwise  have  resulted  from  differ¬ 
ences  in  these  features.  Superior  prevailed  both  before  the 
Examiner  of  Interferences  for  Trademarks,  the  judge  of 
the  first  instance,  and  before  the  Commissioner  of  Patents 
in  person,  upon  appeal  (Appellant’s  App.,  pp.  183  and 
187),  by  whom  the  prayer  of  the  petition  for  cancellation 
of  both  the  registrations  was  granted. 

Since  the  conclusion  of  the  proceedings  in  the  Patent 
Office,  this  controversy  has,  as  carried  on  by  the  plaintiff- 
appellant,  veritably  become  an  atrocious  orgy  of  wanton 
litigation,  as  will  now  be  demonstrated.  Galena  took  an 
appeal  from  the  Commissioner’s  final  decision  on  the 
merits,  to  the  United  States  Court  of  Customs  and  Patent 
Appeals  (hereinafter  called  the  CCPA.),  pursuant  to  secs. 
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4912  and  4913,  Rev.  Stats.  (44  Stat.  L.  1335},  but  failed  to 
take  the  steps  requisite  to  perfect  that  appeal  under  Rule 
XXV  of  that  Court,  as  that  Rule  was  then  (August  22, 1938) 
worded  (Pltff.-App.’s  Ex.  44,  middle  of  page  1534;  ibid., 
bottom  of  page  1555,  top  of  page  1558  and  top[of  page  1560). 
Thereafter  and  under  sec.  4911,  Rev.  Stats.  (U.  S.  C.,  title 
35,  sec.  59a),  and  within  the  twenty  (20)  days  allowed  by 
that  section,  Superior  filed,  in  the  Patent  Office,  its  notice  of 
election  that  all  further  proceedings  in  the  cause  be  con¬ 
ducted  in  accordance  with  sec.  4915,  Rev.  Stats.  (U.  S.  C., 
title  35,  section  63) ;  and  it  furthermore  asked  the  Commis¬ 
sioner  to  dismiss  the  appeal  that  Galena  had  taken  on  the 
preceding  August  22nd  (Pltff.-App.’s  Ex.  44,  bottom  page 
1534  et  seq.;  ibid.,  top  of  page  1556).  The  Commissioner,  ac¬ 
cordingly,  and  as  had,  for  years  and  years,  been  and  was 
then  the  practice  of  the  Patent  Office,  dismissed  the  still 
unperfected  appeal  (ibid.,  page  1536) ;  and  this  matter  of 
the  latter  appeal  should  have  been  permitted  to  rest  right 
there.  But  such  procedure  would  never  have  satisfied  the 
litigious  appetite  of  Galena;  it  asked  the  Commissioner  to 
vacate  his  Order  of  Dismissal,  and  the  Commissioner 
promptly  denied  the  request  (ibid.,  pp.  1,536  to  1538). 
Thereupon,  Galena  took  another  or  second  appeal  to  the 
CCPA.,  which  second  appeal  it  perfected  in  November, 
1938  (ibid.,  bottom  of  page  1538  and  pages  1543  to  1545). 
Superior  brought  motions  to  dismiss  the  two  appeals  (ibid., 
pp.  1546  to  1552,  and  middle  of  page  1553  to  1555;  also, 
just  below  middle  of  page  1557,  the  paragraph  beginning 
“On  December  31  ...”);  and  these  motions  were  granted 
(ibid.,  middle  of  page  1569).  The  litigious  cravings 
of  Galena  were,  even  then,  still  unsatisfied ;  and  it  filed,  in 
the  Supreme  Court  of  the  United  States  a  petition  asking 
that  Court  to  issue  a  writ  of  certiorari  directing  the  CCPA. 
to  certify  up  the  record  of  the  proceedings  had  in  the  mat¬ 
ter  of  Galena’s  two  dismissed  appeals.  This  petition  for 
a  writ  of  certiorari  was,  of  course,  denied.  To  show  fur¬ 
ther  the  wantoness  of  this  branch  of  the  litigation,  it  may  be 
said  that,  as  is  well  known,  or,  at  any  rat^,  easily  found 
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out,  the  Supreme  Court  is  without  authority  to  issue  a  writ 
of  certiorari  to  the  CCPA.  on  the  patents  side  of  its  juris¬ 
diction  ;  it  is  empowered  to  issue  such  a  writ  to  that  Court 
on  only  the  customs  side  of  its  jurisdiction.  An  examina¬ 
tion  of  the  pertinent  statute  would  have  enlightened  Ga¬ 
lena’s  ignorant  attorney.  Or  a  reading  of  the  treatise,  The 
Jurisdiction  of  the  Supreme  Court  of  the  United  States, 
by  Robertson  and  Kirkham,  (1st  Ed.,  1936)  sec.  227, 
page  391,  would  have  put  him  in  possession  of  the  rele¬ 
vant  knowledge.  However,  the  writer  of  this  brief  was,  at 
the  time,  orally  informed  by  one  of  the  Clerks  of  the  CCPA. 
that  Galena’s  Washington  attorney  had  sought  to  learn 
from  the  latter  what  was  the  procedure  pursued  in  the  mat¬ 
ter  of  writs  of  certiorari  addressed  to  the  CCPA.  in  cases 
such  as  this  one  of  Galena  v.  Superior;  and  the  Clerk  ad¬ 
vised  this  Washington  attorney  that  the  Supreme  Court 
never  had  been  empowered  to  issue  such  a  writ  to  the 
CCPA.  on  the  patents  side  of  the  latter’s  jurisdiction.  The 
Clerk  verbally  informed  the  writer,  furthermore,  that  he 
had  explained  to  this  Washington  attorney  that  a  large 
number  of  petitions  had  been  filed  in  the  Supreme  Court, 
praying  that  writs  of  certiorari  be  issued  to  the  CCPA.  in 
the  matter  of  patent  and  trade-mark  cases  decided  by  the 
latter ;  but  that  not  one  of  such  petitions  had  been  granted. 
Nevertheless,  the  petition  for  a  writ  of  certiorari  was  after¬ 
wards  filed  by  Galena  against  Superior  (Case  No.  425,  Oc¬ 
tober  Term,  1939)  and  was  denied  in  November,  1939;  308 
U.  S.  609,  and  60  Supreme  Court  Reporter  173. 

Meanwhile,  Galena  filed  its  Civil  Action  No.  214,  in  the 
United  States  District  Court  for  the  District  of  Columbia, 
against  the  Commissioner  as  sole  defendant,  praying  an 
injunction  against  the  latter  in  an  effort  to  prevent  that 
executive  officer  from  carrying  into  effect  the  cancellation 
of  the  two  trade-mark  registrations  that  he,  in  the  discharge 
of  his  statutory  judicial  functions,  had  decreed.  This  Civil 
Action  No.  214,  from  the  judgment  in  which  (bottom  page 
25,  Appellant’s  App.)  the  instant  appeal  is  taken,  was 
brought  under  the  provisions  of  section  9  of  the  1905  Trade- 
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Mark  Act  (U.  S.  C.,  title  15,  sec.  89),  and  sections  4911  and 
4915  Rev.  Stats.  (U.  S.  C.,  title  35,  sec.  59a  and  63)  as 
interpreted  by  the  Supreme  Court  in  Baldwin  v.  Robertson , 
as  Commissioner,  265  U.  S.  168,  180,  which  was  followed  in 
Alexandrine  v.  Coe,  63  App.  D.  C.  227,  and  Galena  v.  Su¬ 
perior,  26  C.  C.  P.  A.  (Patents)  1301,  and  Pltff.-App.  Ex. 
44,  top  page  1569.  The  complaint  in  Civil  Actipn  214  (Appel¬ 
lant’s  App.,  pp.  2  to  6)  was  filed  on  Octobet  7,  1938,  and, 
naturally,  brought  up  to  only  that  date  the  recital  of  the 
steps  taken  in  the  litigation.  No  addition  to  this  recital 
has  ever  been  made,  leaving  the  complaint,  as  it  still  stands, 
defective,  in  that  no  mention  of  the  later  pertinent  pro¬ 
ceedings  in  Galena  v.  Superior,  in  the  CCPA.,j  is  made.  Sim¬ 
ilarly,  the  answer  to  that  complaint  by  the  Commissioner 
is  likewise  defective.  Just  before  the  trial  of  the  Civil  Ac¬ 
tion,  Superior  sought,  by  motion,  to  have  this  fault  cor¬ 
rected;  but  the  presiding  justice  ordered  the  trial  to  pro¬ 
ceed  without  waiting  for  an  answer  to  his  Question  as  to 
why  Superior’s  attorney  waited  “so  long,  u|ntil  the  trial” 
(bottom  page  46,  typewritten  Transcript!  of  Record). 
The  foregoing  explains  the  reason  for  the  present  condition 
of  the  principal  pleadings  herein. 

The  answer  of  the  Commissioner  to  the  complaint  (Ap¬ 
pellant’s  Appendix,  pp.  6  and  7)  was  signed  by  R.  F. 
Whitehead,  Esq.,  who,  on  October  21,  1938,  was  the  Solici¬ 
tor  for  the  Patent  Office,  but  who,  not  long  after  that  date, 
retired  and  was  succeeded  by  W.  W.  Cochran,  Esq.  Near 
the  end  of  the  Commissioner’s  answer,  th^re  occurs  the 
following  paragraph,  to-wit  (middle  of  page  7,  Appellant’s 
App.) :  j 

“Further  answering  he  denies  that  plaintiff  is  en¬ 
titled  to  have  the  said  registrations  remain  uncancelled 
since  it  is  deemed  that  the  said  registrations  should  be 
cancelled  in  view  of  the  evidence  introduced  in  the  can¬ 
cellation  proceeding  in  the  Patent  Office  and  for  the 
reasons  stated  in  the  decision  of  the  Examiner  of  In¬ 
terferences  for  Trade-Marks,  referred  to  in  paragraph 
4  of  the  complaint.”  (Bold-face  type  to  lend  em¬ 
phasis.) 
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Nevertheless,  Mr.  Cochran  stated,  in  a  conversation  be¬ 
tween  him  and  Superior’s  attorney,  that,  at  the  impending 
trial  of  the  Civil  Action,  he  would  confine  his  defense  there¬ 
to  to  an  effort  to  maintain  the  position  taken  by  Mr.  Assis¬ 
tant  Commissioner  Frazer  in  the  latter’s  final  decision  on 
the  merits  (Appellant’s  App.,  pp.  184  to  187).  Afterwards, 
to-wit,  in  May,  1940,  Superior,  acting  under  Rule  24  of  the 
new  Rules  of  Civil  Procedure,  brought  its  motion  (Appel¬ 
lant’s  App.,  pp.  8  and  9),  praying  leave  to  intervene,  under 
section  (2)  of  paragraph  (a)  of  that  Rule.  At  the  top  of 
page  9  of  Appellant’s  App.,  there  occurs  the  following  par¬ 
agraph  of  Superior’s  motion  to  intervene: 

“The  representation  of  the  applicant’s  interest  by 
the  defendant  in  the  action  may  be  inadequate  and  the 

applicant  will  be  bound  by  a  judgment  in  the  action. 
And  the  applicant  has  a  defense  to  plaintiff’s  claim 
presenting  both  questions  of  law  and  fact  which  are 
common  to  the  main  action.”  (Bold-face  type  to  lend 
emphasis.) 

Superior’s  motion  to  intervene  was  granted;  and  Superior 
thereupon  became  an  intervener-defendant  in  Civil  Action 
No.  214,  and  filed  an  answer  that  is  set  out  at  pages  10  to 
18,  Appellant’s  App.,  and  an  amendment  to  it  that  is  to  be 
found  at  pages  20  to  23,  ibid. 

The  instant  case  came  on  to  be  tried,  in  the  lower  (Dis¬ 
trict)  Court,  on  November  27  and  28,  1940,  before  His 
Honor,  Mr.  Justice  Jennings  Bailey,  who  handed  down  an 
opinion  (Appellant’s  Appendix,  bottom  of  page  24),  in  and 
by  which  it  was  held  that  the  complaint  should  be  dismissed 
with  costs,  or,  in  other  words,  that  the  Patent  Office  tri¬ 
bunals  were  right  in  ruling  that  the  two  registrations  in¬ 
volved  in  this  controversy  should  be  cancelled.  On  March 
10,  1941,  a  formal  judgment  (Appellant’s  Appendix,  bot¬ 
tom  page  25)  was  entered  in  favor  of  the  defendant,  the 
Commissioner  of  Patents,  and  the  intervener-defendant, 
Superior;  and  Conclusions  of  Law  and  Findings  of  Fact 
(Appellant’s  App.,  pages  26  to  30),  in  support  thereof,  were 
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filed  by  Mr.  Justice  Bailey.  Notice  of  Appeal  to  this  Court 
and  Plaintiff’s  Statement  of  Points  on  Appeal  (Appellant’s 
App.,  pp.  31  to  33)  were  timely  filed  by  the  plaintiff;  and 
each  of  the  parties  to  the  controversy  filed  a  designation  of 
those  exhibit  portions  of  the  record  of  which  he  desired 
this  Court  to  take  cognizance  (Appellant’s  jAPp.,  PP-  34  to 
38;  Invr.-App.,  pp.  249  et  seq.). 


THE  APPELLANT’S  ALLEGATION  OF  LACHES. 

This  allegation  was  put  forward  before  ijeither  tribunal 
of  the  Patent  Office,  nor  was  it  contained  in  $ny  pleading  of 
the  appellant  before  the  lower  Court.  It  first  made  its  ap¬ 
pearance  in  appellant’s  brief  therebefore;  it  was,  therefore, 
distinctly  an  a/^erthought.  Mr.  Justice  Barley  said,  in  his 
opinion  rendered  in  this  controversy  (mid.  jj)age  25,  Appel¬ 
lant’s  App.),  regarding  this  allegation:  “jAs  to  laches,  I 
find  that  the  intervener  used  reasonable  diligence  in  seeking 
to  have  the  plaintiff’s  trade-mark  cancelled  after  it  first  had 
knowledge  of  it”;  and  His  Honor  made  an  entirely  similar 
formal  finding  of  fact  (par.  8,  mid.  page  29,  ibid.).  Rule  52 
of  the  new  Rules  of  Civil  Procedure  reads  in  part,  as  fol¬ 
lows  :  ‘  ‘  Findings  of  fact  shall  not  be  set  asic|e  unless  clearly 
erroneous  .  .  .”.  See:  Abbott  v.  Coe.,  71  j^-pp.  D.  C.,  195, 
197 ;  s.  c.,  109  Fed.  (2d)  449,  451  Even  beforjs  the  promulga¬ 
tion  of  Rule  52,  just  mentioned,  this  Court  followed  the 
same  procedure  regarding  findings  of  fadt  of  the  lower 
Court.  The  finding,  by  Mr.  Justice  Bailey,  ii(i  this  matter  of 
laches,  is  made  one  of  appellant’s  points  on  the  instant 
appeal  (par.  9,  p.  32,  ibid.). 

In  19  American  Jurisprudence,  sec.  508,  page  352, 1st  Ed., 
it  is  said  that  laches  is  not  mere  delay,  but  delay  that  works 
a  disadvantage  to  another.  The  appellant  points  to  no  dis¬ 
advantage  whatsoever  that  has  been  wrought  to  it,  under  its 
allegation  of  laches.  “Acquiescence,  in  order  to  avail,  must 
be  such  as  to  create  a  new  right  in  the  defendant”  {Menen- 
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des  v.  Holt,  128  U.  S.  514,  523 ;  9  Sup.  Ct.  Rep.  143).  No  new 
right  has  been  created  in  Galena  by  reason  of  the  failure  of 
Superior  to  file  earlier  its  petition  for  cancellation  herein 
involved. 

Laches  admits  of  the  entertainment  of  far  broader  con¬ 
siderations  than  does  either  the  statute  of  limitations  or  the 
doctrine  of  estoppel ;  and  lapse  of  time  is  not  so  accurate  as 
facts  and  circumstances  ( Walker  v.  Mclntire,  41  App.  D.  C., 
3^0,  383;  and  Holman  v.  Ryon,  61  App.  D.  C.,  10;  s.  c.,  56 
Fed.  (2d)  307).  Despite  what  is  stated  at  the  bottom  of 
page  20,  App.  Brief,  there  is  valid  reason  why  Superior  did 
not  initiate  these  cancellation  proceedings  earlier. 

Both  the  appellant,  and  the  partnership  and  its  successor, 
the  intervener,  were,  and  still  are,  very  small  concerns 
(Eustice,  X-Qs.  278  to  282,  page  187,  Invr.-App’s.  App.; 
Craft,  Q.  8,  p.  95,  ibid.).  In  no  substantial  way  did  Galena 
serve  the  territory  that  was  covered  by  Superior  (Eustice, 
Qs.  215  to  221,  pp.  181,  182,  ibid. ;  Cogswell,  Qs.  126,  127,  p. 
2,  ibid. ;  the  declarations  forming  parts  of  the  certificates  of 
registration  herein  involved,  and  defining  the  limited  terri¬ 
tory  within  which  Galena  operated  as  seven  (7)  States  in  the 
Northwest,  i.  e.,  Minnesota  and  surrounding  States ;  Eaton, 
“but,  in  the  marketing  of  the  products  we  supplied,  the 
products  put  out  by  other  manufacturers ,  unless  in  open 
competition  with  our  own,  did  not  come  prominently  to  our 
attention” ;  Q.  91,  top  p.  68,  Appellant’s  App.).  It  is,  there¬ 
fore,  no  matter  of  surprise  that  we  find  Eustice  confessing 
that  it  was  not  until  the  year  1930  that  Galena  knew  of  Supe¬ 
rior  (X-Q.  213,  p.  181,  Invr.-App’s.  App.;  X-Q.  310,  pp.  2,  3, 
ibid.).  Eaton  knew  of  Galena’s  products  only  by  “reputa¬ 
tion”  and  of  Galena  itself  as  a  marketer  of  only  axle-grease 
(Eaton,  Qs.  90,  91,  pp.  67,  68,  Appellant’s  App.).  Superior 
sold  no  greases,  but  only  burning  and  lubricating  oils. 
Superior  never  saw  a  package  of  Galena’s  products  (Cogs¬ 
well,  Qs.  126,  127,  p.  2,  Invr.-App’s.  App.);  and  Eaton’s 
knowledge  of  them  was  limited  to  and  derived  from  hearsay 
(“reputation”).  Eaton  gives  fully  the  basis  for  his  state¬ 
ments  (Qs.  90,  91,  pp.  67,  68,  Appellant’s  App.). 
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The  Appellant’s  Allegation  of  Laches. 

Appellant’s  counsel  are  remarkably  agile  in  jumping  at 
unwarranted  conclusions,  a  form  of  mental  acrobatics  be- 
lieved  never  to  be  performed  by  real  lawyers.  There  was 
naught  in  even  Galena’s  name  to  hint  or  suggest  that  it  used 
the  notation,  Superior,  in  any  way. 

Section  13  of  the  1905  Trade-Mark  Act  (U.  S.  C.,  title  15, 
sec.  93),  under  which  the  intervener  broiight  its  petition, 
gave,  in  clear,  unambiguous  language,  to  the  intervener,  the 
right  to  file  such  petition,  at  any  time,  in  view  of  the  inter¬ 
vener’s  deeming  itself  to  have  been  injured  by  Galena’s  reg¬ 
istrations  herein  involved.  The  intervener  availed  itself  of 
the  statutory  right  thus  provided.  The  subject  of  this  right 
is  learnedly  discussed  in  the  lower  half  of  page  four  and  at 
the  top  of  page  five  of  the  Brief  filed,  in  t^ie  matter  of  this 
appeal,  by  W.  W.  Cochran,  Esquire,  Solicitor  for  the  Patent 
Office,  on  behalf  of  the  Commissioner  of  Patents,  Defendant- 
Appellee;  and  the  intervener-appellee  takes  the  liberty  to 
adopt  the  views  there  expressed  as  its  own. 

The  intervener-appellee  was  not  guilty  jof  the  charge  of 
laches  levelled  at  it  by  the  plaintiff-appellant;  so,  even  had 
the  section  (13)  been  devoid  of  the  language,  “at  any  time”, 
yet  the  charge  must  have  fallen  flat,  just  a|s  His  Honor  Mr. 
Justice  Bailey  found  (Appellant  App.,  p|p.  25,  29).  The 
time  between  Galena’s  writing  its  letter  gf  July  28,  1931, 
which  was  the  inception  of  this  controversy^  and  the  filing  of 
the  petition  herein  on  May  8, 1933,  was  takpn  up  by  the  cor¬ 
respondence  between  the  parties  hereto,  of  parts  of  which 
lithographic  reproductions  are  tipped-in  following  page  3, 
Invr.-App’s.  Appendix.  “Delay  which  has  been  caused  by 
the  defendant’s  conduct  is  not  to  be  attributed  to  the  com¬ 
plainant”.  19  Am.  Juris.,  sec.  502,  page  347.  The  law  al¬ 
ways  favors  parties’  settling  their  controversies  out  of 
court. 
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The  Allegation  of  Injury  to  the  Intervener. 

II. 

THE  ALLEGATION  OF  INJURY  TO  THE  PETITIONER 

(INTERVENER). 

First:  The  first  sentence  of  section  13  of  the  1905  Trade- 
Mark  Act  (U.  S.  C.,  title  15,  sec.  93)  reads: 

“That  whenever  any  person  shall  deem  himself  in¬ 
jured  by  the  registration  of  a  trade-mark  in  the  Patent 
Office,  he  may  at  any  time  apply  to  the  Commissioner 
of  Patents  to  cancel  the  registration  thereof.*  *  *”. 

(Bold-face  type  used  for  emphasis.) 

The  intervener’s  answer  alleges  that  “this  intervener  was, 
has  been  and  still  is  injured  by  the  registrations  here  in 
controversy”  (Appellant’s  App.,  bottom  of  page  14;  Invr.- 
App.’s  App.,  page  7);  and  the  record  contains  abundant 
proof  in  support  of  this  allegation.  As  has  been  stated 
hereinbefore,  the  inception  of  this  controversy  is  to  be 
found  in  the  writing  by  Galena  to  Pennsylvania  Grade 
Crude  Oil  Association  (hereinafter  called  the  Associa¬ 
tion),  of  Oil  City,  Pennsylvana,  of  a  letter  which  was 
dated  July  28,  1931,  and  a  copy  of  which  is  inserted  op¬ 
posite  page  4,  Invr.-App.  ’s  App.  The  Association  included, 
in  its  membership,  refiners  of  Pennsylvania  crude  oil;  and 
Superior  was  an  organizer  or  charter  member  of  it.  An 
emblem  had  been  adopted  by  the  Association,  and  the  mem¬ 
bership  was  allowed  to  use  that  emblem  under  regulations 
prescribed  by  the  Association.  Superior  had  adopted  a  new 
mark  or  notation,  Superior’s  Penn ,  and  had  applied  to  the 
Association  for  leave  to  use  the  Association’s  emblem  in 
conjunction  with  the  newlv-adopted  mark.  Permission  to 
make  such  use  of  the  emblem  was  granted  Superior  provi¬ 
sionally;  and  Superior  expended  much  money  in  advertis¬ 
ing  its  new  mark,  and  otherwise  in  carrying  out  its  plans 
for  launching  the  new  enterprise.  Meanwhile,  the  Associa¬ 
tion  published  Superior’s  application  for  use  of  its  emblem 
in  conjunction  wfith  the  new  mark.  Upon  receiving  Ga¬ 
lena’s  letter  of  opposition  to  the  grant  of  the  permission, 
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the  Association  withdrew  its  grant  provisionally  made; 
and  Superior’s  plans  for  the  adoption  of  the  new  mark  had 
to  be  abandoned,  with  the  loss  of  the  time  consumed  and  of 
the  effort  expended  and  of  the  money  laid  Out,  in  prepara¬ 
tion  for  the  sale  of  Superior’s  motor-oils  (Invr.-App.’s 
App.,  pp.  4  and  5).  Galena’s  letter  itself  di|d  not  come  into 
the  hands  of  Superior  until  several  months  after  its  re¬ 
ceipt  by  the  Association;  however,  Superior  was,  in  time, 
notified  of  Galena’s  opposition  to  its  application. 

Second:  Superior  took  up  with  Galena’s  president,  Mr. 
C.  E.  Eustice,  at  Galena,  the  matter  of  Galina’s  opposition 
to  Superior’s  application;  but  no  meeting  of  minds  came 
about  from  these  conversations;  so,  we  find  Galena  turn¬ 
ing  over  the  controversy  to  its  attorneys  (see  Galena’s 
letter  that  is  dated  February  5,  1932,  and  that  follows, 
in  Invr.-App.’s  Appendix,  opposite  page  4,  its  letter  to  the 
Association).  Thereafter,  there  passed,  between  Galena’s 
attorneys  and  R.  W.  Stone,  Esq.,  Superior’s  counsel, 
a  series  of  letters  bearing  upon  Galeqa’s  opposition. 
Copies  of  letters  from  Galena’s  attorneys  are  to  be  found 
following  Galena’s  letters  hereinabove  mentioned  (Invr.- 
App.’s  App.,  page  4  et  seq.).  It  is  to  be  observed  that  the 
letters  from  Galena’s  attorneys  base  their  complaints  upon 
only  the  later  (#51465)  of  the  two  registrations  here  in 
controversy,  while  Galena  itself,  in  its  letter  to  the  Asso¬ 
ciation,  made  its  claim  under  both  of  the  registrations.  Inas¬ 
much  as  the  initial  letter  itself  from  Galena’s  president  to 
the  Association  failed  to  reach  the  hands  of  Superior  until 
long  after  the  filing  of  the  original  petition,  in  this  contro¬ 
versy,  in  the  Patent  Office,  that  petition  prayed  the  cancella¬ 
tion  of  only  the  later  of  the  two  registrations.  When 
Superior  became  aware  of  the  fact  that  Galena  had  twice 
obtained  registration  of  the  same  notatioiji,  Superior,  for 
goods  of  the  same  type  (refined  petroleunji  products),  an 
amendment  to  the  petition  was  filed;  and  the  controversy 
was  submitted  in  the  Patent  Office,  under  the  Third 
Amended  Petition. 
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A  perusal  of  the  letters  from  Galena’s  attorneys  estab¬ 
lishes  that  these  attorneys  had  set  out  upon  and  kept  up  a 
campaign  of  harassment,  badgering  and/or  browbeating  of 
Superior,  which,  of  course,  resulted  in  the  latter’s  being 
annoyed  and  disturbed  in  the  peaceful  pursuit  of  its  busi¬ 
ness  enterp rises,  and  so,  clearly,  in  its  being  injured 
(Eaton,  the  treasurer  and  manager,  Q.  89,  page  4:  Cogs¬ 
well,  in  charge  of  shipments,  Qs.  100  to  110,  pp.  4  and  5, 
Invr.-App.’s  App.). 

Third:  By  reason  of  Galena’s  unjustifiable  threats  of 
suits  for  infringement,  Superior  was  forced  to  omit  from 
brands  from  its  stencil,  Intervener’s  Ex.  11,  the  top  line 
thereof,  that  is,  the  word,  “Superior”;  a  reproduction  of 
the  brand  (Intervener’s  Ex.  13)  from  that  stencil  is  to  be 
found  tipped-in  (to  use  printer’s  parlance)  opposite  page  9, 
Invr.-App.’s  App.  By  such  deprivation  of  its  rightful  use 
of  that  portion  of  its  stencil,  Superior  was,  beyond  question, 
injured  (see  Paragraph  23,  of  the  Third  Amended  Petition, 
set  forth  at  page  10,  Invr.-App.’s  App. ;  Eaton,  pp.  10  and  11, 
ibid;  Cogswell,  pp.  11  to  13,  ibid.). 

Fourth:  By  reason  of  the  high  quality  of  its  refined  pe¬ 
troleum  products  (e.  g.,  lubricating  oils),  Superior  was 
thoroughly  well  justified  in  marking  them,  Superior.  Thus, 
these  products  were  advertised.  Galena’s  registrations  of 
that  term  were  in  conflict  with  that  right  and  were  calcu¬ 
lated  to  deprive  Superior  of  it  and,  therefore,  to  injure 
Superior  (see  paragraphs  24  to  26,  Third  Amended  Peti¬ 
tion,  Pltff.-App.’s  Ex.  37,  pp.  468,  469;  Invr.-App.’s  App., 
pp.  7  and  8;  Eaton,  pp.  8  and  9,  ibid.;  Cogswell,  Qs.  Ill  to 
115,  pp.  12  and  13,  ibid.;  Q.  97,  bottom  page  157,  ibid.;  Blair, 
Qs.  47,  48,  page  108,  ibid.;  “A  tank-car  bearing  the  name, 
Superior,  carried  with  it  the  fact  that  the  goods  were  made 
bv  the  Superior  Oil  Works,  who  had  the  reputation  of  mak¬ 
ing  the  best  products”,  ibid.',  Borg,  Q.  55,  page  124,  ibid.). 

It  was  unnecessary  for  Superior,  in  order  to  prevail  in 
this  contest,  to  prove  any  marking  of  its  products  with  the 
notation,  Superior.  The  lower  tribunals  before  whom  this 
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controversy  has  been  heard  and  decided  seem  to  have  enter¬ 
tained  a  contrary  opinion.  United  Shoe  Machinery  Com¬ 
pany  v.  Compo  Shoe  Machinery  Corp .,  19  C  C.  P.  A.  (Pat¬ 
ents),  1009,  bot.  p.  1016;  56  F.  (2d)  292,  29^;  and  cases. 


Fifth :  In  their  letters  that  were  dated  March  1,  1932 
(T.  R.,  pages  478,  479),  and  February  28,  1933  (T.  R.,  page 
482),  and  the  first  of  which  was  addressed  to  Superior  and 
the  second  of  which  was  addressed  to  the  latter’s  attorney, 
and  both  of  which  are  to  be  found  tipped-in,  opposite  page  3, 
Invr.-App’s.  App.,  Galena’s  attorneys  complained  of  the  use 
made  of  the  registered  word,  Superior,  in  the  corporate  name 
of  the  intervener-appellee ;  and  suggestion  was  made  that  the 
latter  should  change  its  “corporate  name  so  that  there  is  no 
liability  of  confusion  on  this  score”  (letter  of  March  1, 
1932) ;  and  it  was  said,  in  the  later  of  the  two  letters,  that 
“the  use  of  the  word,  ‘Superior’  as  part  of  the  corporate 
name  of  your  client  is  misleading  and  constitutes  an  act  of 
unfair  competition”. 

Thus  complaining  of  the  corporate  name  of  the  intervener- 
appellee,  because  of  the  inclusion  therein  of  the  registered 
word,  Superior,  constituted  an  act  calculated  to  injure  the 
intervener-appellee.  In  his  decision  filed  after  final  hear¬ 
ing,  the  Examiner  of  Interferences  for  Trade-Marks  (here¬ 


inafter  called  the  Examiner)  declared  oil  this  (injury) 
branch  of  the  controversy,  the  following  to-wit  (Appellant’s 
App.,  pp.  177  and  178) : 

“It  is  recognized  that  jurisdiction  to  now  inquire  into 
the  right  of  registration  involves  the  right  of  the  peti¬ 
tioner  to  here  intervene  between  this  Ojffice  and  the  re¬ 
spondent.  More  specifically,  it  is  essential  to  this  right 
to  intervene  that  injury  within  the  meajning  of  Section 
13  shall  appear.  It  does  so  here  prima  facie  appear  by 
reason  of  the  use  which  the  respondent  has  made  of 
these  registrations  prior  to  the  institution  of  this  pro¬ 
ceeding,  by  way  of  seeking  to  restrict  the  petitioner 
from  using  as  a  trade-name  in  its  business  the  notation 
‘  Superior  ’  both  as  an  element  of  the  notation  ‘  Superior 
Oil  Works’  and  also  by  affixing  it  to  merchandise  which 
it  sells,  viz.,  refined  petroleum  products.  As  a  result 
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of  this  use  by  the  respondent,  the  petitioner  deemed  it 
expedient  to  temporarily  discontinue  the  use  of  this  no¬ 
tation  on  its  containers,  although  it  still  continued  to  re¬ 
tain  the  use  of  this  notation  as  its  corporate  name. _ ” 

The  Examiner  furthermore  held  (page  182)  that  the  plain¬ 
tiff-appellant  (there  the  respondent)  was  estopped  to  assert 
that  confusion  in  trade  would  not  be  likely;  and  that  the 
estoppel  “was  based  on  the  action  of  the  respondent  in 
seeking  to  restrict  the  use  of  the  notation  ‘  Superior  Oil 
Works ’  by  the  petitioner’’  (intervener-appellee  here). 
However,  the  Examiner  furthermore  declared  immediately 
following,  on  page  182 : 

“Regardless  of  this  question  of  likelihood  of  confu¬ 
sion  in  trade,  it  is  believed  that  use  of  the  notation 
‘Superior  Oil  Works’  by  the  petitioner,  during  the  stat- 
i  utory  period  specified  by  the  ten-year  clause  of  Section 
5  precludes  the  respondent  from  qualifying  under  the 
ten-year  clause  of  Section  5.  This  conclusion  of  the 
i  Examiner  is  based  on  the  inherently  descriptive  sig¬ 
nificance  of  the  word  ‘Superior’  in  the  notation  ‘Supe¬ 
rior  Oil  Works’,  together  with  its  prominence  therein. 
*  *  *  If  it  be  a  fact  that  the  respondent  was  the  first 
to  use  in  trade  the  notation  ‘Superior’  to  also  obtain 
therefrom  the  function  of  indicating  the  origin  of  its 
goods,  this  circumstance  cannot  help  the  respondent 
here  as  a  mere  prior  user  in  trade  of  a  descriptive  term 
cannot  perfect  any  legal  right  to  its  exclusive  use.  Bar- 
i  ber-Colman  Co.  v.  Overhead  Door  Cory 20  C.  C.  P.  A. 
1118;  65  F.  (2d)  147;  436  0.  G.  305;  1933  C.  D.  461. 

The  respondent,  Galena,  (here  the  plaintiff-appellant) 
and  its  attorneys  admitted  the  writing  of  the  letters  tipped 
in  following  page  4,  Invr.-App.’s  App.  See  bottom  of  page 
3,  ibid.;  and  Stipulations,  pages  6  and  13,  ibid.  In  the  Dis¬ 
trict  Court,  the  plaintiff  introduced  no  proof  tending  to 
negative  the  allegation  of  injury  contained  in  the  Fifth  De¬ 
fense,  Intervener’s  Answer,  Invr.-App.’s  App.,  page  7. 


THE  ALLEGED  INVALIDATING  pSERS. 

The  petitioner,  Superior,  (intervener-appellee)  intro¬ 
duced  testimony  that  tended  to  establish  the  following- 
described  invalidating  users: 


(A) .  The  Cleveland  User  by  O’Mara’s  Superior  Oil 

Company. 

(B) .  The  Warren  Users  by  the  Petitioner’s  Predecessor, 

Superior  Oil  Works  Limited. 


Of  the  Warren  users,  there  were  two,  namely: 

(1)  Marking  tank-cars  with  the  notation,  Superior 
Oil  Line  (see  the  photographic  tip-in  opposite  page  58, 
Invr.-App’s.  App.) ;  and 

(2)  Branding  the  ends  of  barrels  by  means  of  a  sten¬ 
cil,  the  brand  from  which  included  th^  notation,  Su¬ 
perior,  and  the  notation,  Superior  Oil  Works  (see  the 
brand  tipped-in  opposite  page  9,  Invr.jApp.’s.  App.). 


(A).  The  Cleveland  User  by  O’Mara’s  Superior  Oil 

Company. 

In  an  effort  to  establish  this  user,  the  petitioner  called 
the  following  described  witnesses:  (1)  Olga  Krivo,  cashier 
of  The  Cleveland  Directory  Co.:  (2)  William  H.  Anschutz, 
a  Cleveland  oil-jobber:  (3)  George  H.  Bouscay,  Division 
Manager,  Standard  Oil  Company  (Ohio),  Cincinnati:  (4) 
Nora  M.  Lally,  church  organist,  Cleveland,  formerly  secre¬ 
tary  to  William  T.  O’Mara  during  a  large  portion  (eight 
years)  of  the  statutory  period,  Feb.  20,  18^5,  to  Feb.  20, 
1905:  William  A.  Hickey,  State  Highway  Inspector  at 
Cleveland,  formerly  warehouseman  in  chargb  of  the  ware¬ 
house  at  which  supplies  for  O’Mara’s  Superior  Oil  Com¬ 
pany  were  received  and  from  which  the  shipments  by  that 
company  were  made;  and  (6)  Jacob  Klein,  an  employe  of 
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the  State  Highway  Department  at  Cleveland,  and,  at  the 
time  here  pertinent,  an  assistant  to  Mr.  Wm.  A.  Hickey. 

As  petitioner  in  the  Patent-Office  proceedings,  the  inter¬ 
vener-appellee  sought  to  obtain  the  testimony  of  William 
T.  O’Mara,  who,  from  1893  to  1933  (or  thereabout),  carried 
on  a  business,  in  Cleveland,  as  an  oil-jobber.  Mr.  O’Mara 
was  subpoenaed  to  appear  as  a  witness  on  behalf  of  the 
petitioner ;  but  the  very  day  on  which  he  was  so  to  appear, 
he  fell  ill,  and  was  taken  to  a  hospital  and  ten  days  later 
died  without  testifying  (bottom  of  page  34  and  top  of  page 
35,  Invr.-App.’s  App.).  Facts  that  would  better  have  been 
elicited  through  testimony  by  Mr.  O’Mara  had  to  be  brought 
out  through  the  examination  of  the  witnesses  just  men¬ 
tioned  hereinabove. 

Testimony  of  Olga  Krivo. 

Miss  Krivo  testified,  in  effect,  that  the  Cleveland  City 
Directory  carried,  between  1897  and  1906,  the  name,  Wil¬ 
liam  T.  O’Mara,  and  the  name,  Superior  Oil  Company,  and 
showed  the  relation  of  Mr.  O’Mara  to  the  latter;  and  she 
identified  photostat-prints  of  pages  from  the  Directory  for 
the  years  just  mentioned.  (Appellant’s  App.,  pp.  73,  74: 
Invr.-App’s.  App.,  pp.  14  to  16.) 

Testimony  of  William  H.  Anschutz. 

During  the  years  1889  to  1901,  Mr.  Anschutz  was  contin¬ 
uously  employed  by  the  Standard  Oil  Company  (Ohio),  at 
Cleveland.  During  the  winter  months  (December  to  April), 
when  navigation  was  closed,  he  called  on  what  was  and  is 
known  as  “the  jobbing  trade”,  in  Cleveland,  and  solicited 
orders  for  the  Standard’s  products  (Invr.-App’s.  App., 
pp.  17, 18).  Among  the  jobbing  trade  upon  which  he  called, 
was  Mr.  William  T.  O’Mara,  from  whom  he  obtained  or¬ 
ders;  the  goods  were  charged  or  billed  to  Superior  Oil 
Company  (middle  page  19,  ibid.),  and  cheques  that  were 
signed  Superior  Oil  Company,  per  W.  T.  O’Mara,  were 
“quite  often”  handed  Mr.  Anschutz,  in  payment  of  the 
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bills  (bottom  page  19,  ibid.).  Mr.  Anschutz  knew  Mr.  Wm. 
A.  Hickey  as  an  employe  at  the  warehouse  of  the  Superior 
Oil  Company.  Mr.  Geo.  H.  Bouscay  succeeded  Mr.  An¬ 
schutz  as  canvasser  of  the  jobbing  trade,  when  Mr.  An¬ 
schutz  was  relieved  of  that  part  of  his  duties,  in  the  year 
1896  (Invr.-App.’s.  App.,  page  20).  Mr.  Anschutz  “sup¬ 
posed”  that  Mr.  O’Mara  was  the  Superior  Oil  Company 
{ibid.,  bottom  page  18). 

Testimony  or  George  H.  Bouscay. 

The  intervener-appellee  regards  Mr.  George  H.  Bouscay 
as  having  been  an  important  witness.  He  entered  the  em¬ 
ploy  of  Standard  Oil  Company  (Ohio)  in  the  year  1890; 
and,  at  the  time  of  his  examination,  he  had  been  continu¬ 
ously  employed,  by  that  Company,  for  alipost  forty-five 
(45)  years  and  had  risen  from  office-boy  to  division-man¬ 
ager  (Appellant’s  App.,  page  69:  Invr.-Ap^.’s  App.,  page 
22).  It  was  he  who  took  over  Mr.  Anschutz’^  duties  of  can¬ 
vassing  the  jobbing  trade  for  the  Company^  and  who  con¬ 
tinued  to  solicit  the  orders  of  that  trade  for  the  latter’s 
products  (Bouscay,  Q.  24,  top  page  70,  Appellant’s  App.: 
Invr.-App’s.  App.,  pages  22,  23).  The  testimony  of  Mr. 
Anschutz  (Anschutz,  Q.  16,  Invr.-App’s.  Apf).,  middle  page 
18:  Q.  42,  middle  page  20)  to  the  effect  that  the  ware¬ 
house  of  which  Mr.  Wm.  A.  Hickey  was  in  charge  was 
jointly  used  by  0 ’Mara’s  Superior  Oil  Company  and  other 
oil-jobbing  concerns,  while  each  of  them  had  a  separate 
office  uptown,  was  corroborated  by  the  testimony  of  Mr. 
Bouscay  (Qs.  10, 18, 19,  43,  Appellant’s  Appj,  pages  69,  and 
bottom  of  page  71)  and  others  (Hickey,  middle  page  31:  Q. 
13,  bottom  page  37,  Invr.-App’s.  App.:  Klein,  page  40, 
ibid.).  Mr.  Bouscay  seems  to  have  been  more  sociably  in¬ 
clined  than  was  his  predecessor,  Mr.  Anschutz;  for,  while 
the  latter,  in  answer  to  the  question,  “Did  you  ever  visit 
that  [Superior  Oil  Company’s]  warehouse v’,  replied  that 
he  went  by  it  a  good  many  times  but  didn’t  make  it  any 
business  to  visit  there  (Q.  35,  page  20,  ibid.).  Mr.  Bouscay 
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testified  (speaking  of  the  same  warehouse  jointly  occupied 
by  several  oil- jobbing  firms)  that,  at  certain  times,  their 
representative  would  not  be  in  their  [separate]  office,  “in 
which  case  I  stopped  at  their  warehouse  on  Champlain 
Street  and  they  would  be  given  me  by  Mr.  William  A. 
Hickey  .  .  .  ”  (Q.  24,  top  page  70,  Appellant’s  App.).  This 
procedure  was  followed  for  the  period  of  “ten  or  twelve 
years”  that  Mr.  Bouscay  canvassed  the  Cleveland  jobbing 
trade  (Q.  25,  page  23,  Invr.-App’s.  App.),  and  so  through 
the  ten-year  period.  Asked  whether  he  himself  did  (during 
the  period  just  mentioned)  “ever  participate  in  branding 
packages  for  The  Superior  Oil  Company,”  Mr.  Bouscay  re¬ 
plied:  “Yes.  Especially  when  Mr.  Hickey  was  loaded 
with  work,  I  assisted  him  by  affixing  the  brands  as  shown 
on  his  order  preparing  the  barrels  for  shipment.”  (Q.  36, 
middle  page  71,  Appellant’s  App.).  Mr.  Hickey’s  testi¬ 
mony  corroborates  this  statement;  asked  whether,  during 
the  ten-year  period,  he  had  had  “outside  assistance  in  sten¬ 
ciling  packages  consigned  by  Mr.  0 ’Mara’s  Superior  Oil 
Company  during  that  time,”  Mr.  Hickey’s  answer  was: 
“The  teamster  sometimes  helped  stencil;  and  Mr.  Bouscay, 
occasionally.”  (Hickey,  Q.  36,  near  bottom  page  75,  Ap¬ 
pellant’s  App.).  Asked  whether  he  had  actually  seen  Mr. 
Hickey  brand  packages,  such  as  barrels  and  casks,  during 
the  ten  or  twelve  years  from  1894  on,  for  the  O’Mara  Su¬ 
perior  Oil  Company,  Mr.  Bouscay  answered  “Yes”  (Qs. 
32,  33,  bottom  page  70,  Appellant’s  App.).  In  his  answer 
to  the  next  question  (Q.  34),  Mr.  Bouscay  described  the  two- 
part  structure  of  the  stencil ;  and,  as  he  was  requested  to  do 
by  Q.  35,  furnished  a  rough-and-ready  freehand  sketch  of 
the  stencil,  a  reproduction  of  which  sketch  has  been  tipped- 
in  facing  page  24,  Invr.-App’s.  App.  The  reply  to  X-Q.  56, 
page  72,  Appellant’s  App.,  serves  as  a  reiteration  of  Mr. 
Bouscay ’s  testimony  regarding  his  sketch,  which  was  intro¬ 
duced  and  marked  as  Exhibit  89,  middle  page  71,  Appellant’s 
App.;  and  his  answers  to  Qs.  37  to  43,  Invr.-App’s  App., 
establish  that  packages  branded  as  therein  shown  were  seen 
by  Mr.  Bouscay  ready  for  shipment  and  that  the  destina- 
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tion  of  the  shipments  indicated  use  of  the  nbtation,  Supe¬ 
rior,  by  O’Hara’s  Superior  Oil  Company,  in  interstate 
commerce. 

It  is  respectfully  submitted  that  the  foregoing  excerpts 
from  the  testimony  of  Hr.  Bouscay  are,  in  and  of  them¬ 
selves  and  alone,  sufficient  to  establish  that  the  appellant 
did  not,  during  the  critical  period  of  the  ten-wear  clause  or 
proviso  of  section  5,  have  exclusive  use  of}  the  notation, 
Superior;  and  that,  therefore,  the  registrations  here  in  con¬ 
troversy  were  and  are  invalid.  In  a  giant  enterprise,  the 
Standard  Oil  Company  (Ohio),  he  rose,  in  the  course  of  a 
continuous  service  of  almost  a  half  a  centuJy,  from  office- 
boy  to  division  manager.  His  high  intelligence  and  his 
standing  among  his  fellows  cannot  be  gainsaid. 

| 

Testimony  of  William  A.  Hickey. 

Another  highly-important  witness  on  thig  branch  of  the 
intervener-appellee’s  case  was  William  A.  Hickey,  who,  for 
the  thirteen  years  between  1894  and  1907  ([which  included 
the  entire  ten-year  period),  was  in  charge  of  the  Champlain- 
Street  warehouse,  a  mile  distant  from  0 ’Mata’s  uptown  of¬ 
fice  (Qs.  3, 4,  page  31,  Invr.-App.’s  App. ;  Q.  jj2,  bottom  page 
32,  ibid.).  At  the  time  he  testified,  Hr.  Hickey  was  a  State 
Highway  Inspector. 

While  in  charge  of  the  warehouse,  he  was  in  the  employ 
of  three  oil-jobbing  concerns,  one  of  whi(ih  was  that  of 
O’Hara;  and  he  acted  as  receiving  and  shipping  clerk  for 
all  of  them  (Qs.  5,  6,  page  31;  Qs.  14, 15,  22,  jpage  32;  and  Q. 
13,  page  37,  ibid.).  By  reason  of  Mr.  Bousicay’s  obtaining 
orders  from  O’Hara’s  office  for  Standard  Oij  Company’s  re¬ 
fined  petroleum  products,  he  first  came  to  know  Hr.  Bous¬ 
cay  in  the  year  1894  or  thereabout  (Q.  12,  bottom  page  31, 
ibid.).  Such  of  these  products  as  were  packaged  in  barrels 
bore,  as  received  by  Hr.  Hickey  for  O’Hara;  only  a  tag  that 
was  attached  to  one  end  of  the  barrel  an<jl  that  bore  the 
name,  Superior  Oil  Company,  the  name  of}  the  kind  of  oil 
contained  in  the  barrel  (e.  g.,  cylinder  oil)i  and  the  gauge 


20  The  Cleveland  User  by  O’Mara. — Hickey. 

or  number  of  gallons  thereof  (Qs.  18  to  21,  bottom  page  32, 
ibid. ;  Anschutz,  Qs.  47,  48,  page  21,  ibid.).  As  shipping 
clerk,  it  was  Mr.  Hickey’s  duty  to  mark,  on  one  end  of  the 
barrel,  the  name  of  the  shipping  company  (Superior  Oil 
Company),  its  home  city  (Cleveland,  Ohio)  and  the  kind  of 
oil  in  the  barrel;  thus,  Superior  Oil  Company,  Superior 
Cylinder  Oil,  Cleveland,  Ohio  (Qs.  23,  24,  pp.  32,  33  ibid.). 
Greases  were  packaged  in  wooden  pails  and  similarly  marked 
(Qs.  34,  35,  middle  page  33,  ibid.).  Asked  to  make,  in  pen- 
and-ink,  a  sketch  of  the  stenciling  that  he  had  described  (Q. 
24,  page  33,  ibid.),  he  produced  the  sketch  that  was  offered 
in  evidence  and  marked  Exhibit  101  (Q.  25,  botton  page  74, 
Appellant’s  App.).  It  is  tipped-in  facing  page  33,  Invr.- 
App.’s  App.  Asked  whether  he  could  produce  the  stencil 
from  which  brands  such  as  is  shown  in  Exhibit  101  were 
made,  he  replied  in  the  negative  (Qs.  26,  27,  page  75,  Ap¬ 
pellant’s  App.) ;  and  he  described  the  stencil  as  a  two-part 
stencil  (Q.  29,  page  75,  ibid.),  in  which  he  corroborated  the 
testimony  of  Mr.  Bouscay  given  at  Cincinnati  the  day  before 
(Bouscay,  Q.  34,  page  71,  ibid.). 

Daily  Mr.  Hickey  obtained  at  Mr.  0 ’Mara’s  office  bills  of 
lading  for  that  day’s  shipments,  with  the  brands  that  were 
to  be  affixed  to  the  packages  noted  on  the  bills  of  lading. 
The  packages  were  marked  accordingly  and  then  shipped, 
bills  of  lading  being  returned  to  Mr.  Hickey  and  by  him 
returned  to  Mr.  0 ’Mara’s  office  (Hickey,  Qs.  60  to  68,  pp. 
35,  36,  Invr.-App.’s  App.;  Bouscay,  Q.  36,  middle  page  71, 
Appellant’s  App.;  Lally,  Q.  32,  page  27,  Invr.-App.’s  App.). 

Mr.  Hickey  testified  that  the  trade,  that  is,  0 ’Mara’s  cus¬ 
tomers,  designated  his  oils  as  Superior  Cylinder  Oil,  Supe¬ 
rior  Machine  Oil,  Superior  Harness  Oil,  Superior  Separator 
Oil  (Q.  74,  page  36,  Invr.-App.’s  App.;  and  see  the  tip-in 
facing  the  end  of  this  brief. 

,  Testimony  of  Jacob  Klein. 

Business  was  brisker  at  one  time  or  season  than  at  an¬ 
other,  at  the  0  ’Mara  warehouse ;  and  this  fact  necessitated 
the  employment  of  a  helper  for  Mr.  Hickey  (Hickey,  Qs.  30 
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to  32,  page  38,  Invr.-App’s.  App.).  Among  the  assistants 
who  helped  Mr.  Hickey,  was  one  Jacob  Klein,  who  was  em¬ 
ployed  at  the  warehouse  from  the  summer  of  1903  to  the 
late  summer  of  1905  (Qs.  4,  7,  page  76,  Appellant’s  App.), 
which  was  a  period  longer  than  were  employed  helpers  in 
general  (Hickey,  Q.  30,  page  38,  Invr.-App’s.  App.).  As 
was  to  be  expected,  the  duties  of  his  position  were  much 
the  same  as  the  ones  discharged  by  Mr.  Hickey  (page  40, 
ibid.) ;  he  signed  for  incoming  packages  anjl  branded  the 
outgoing  packages  with  the  stencil,  got  the  jbills  of  lading 
and  orders  from  O’Mara  and  returned  them  to  the  latter 
receipted  (page  41,  ibid.).  Mr.  Klein,  as  did  Messrs.  Bous- 
cay  and  Hickey,  furnished  a  pen-and-ink  skefch  of  a  brand 
from  the  stencil  used  at  the  warehouse  on  barrel  shipments 
by  O’Mara;  and  it  was  offered  in  evidence  (j^.  28,  page  77, 
Appellant’s  App.),  and  is  to  be  found  reproduced  facing 
page  41,  Invr.-App’s.  App.  Mr.  Klein,  furthermore,  fur¬ 
nished  a  sketch  of  the  stencil  used  on  greaJse  containers; 
and  a  reproduction  of  that  sketch  is  tipped-Jn  at  the  same 
point  (see  Klein,  Qs.  25  to  33,  pp.  77,  78,  Appellant’s  App.: 
page  41,  42,  Invr.-App’s  App.).  The  stencil  shown  in  Ex¬ 
hibit  124  was  a  two-part  one  (Q.  30,  page  78,  Appellant’s 
App.),  which  is  in  corroboration  of  the  testimony  of  Messrs. 
Bouscay  and  Hickey  (Q.  34,  page  71;  Q.  29,  p.  75) ;  and  the 
part,  Superior,  was,  at  times,  replaced  by  a  part  that  read 
Superb.  That  Superior  Cylinder  Oil  and  $uperb  Engine 
Oil  were  O ’Mara’s  “main  selling  brands”  is  borne  out  by  a 
reference  to  O ’Mara’s  account-books,  Exhibits  28A,  28B 
and  28C  (Q.  52,  bottom  page  42,  Invr.-^pp’s.  App.). 
Klein’s  statement  that,  during  the  period  pf  his  employ¬ 
ment,  O ’Mara’s  office  was  in  the  Wade  Building,  is  cor¬ 
roborated  by  the  photoprints  made  from  the  Cleveland  City 
Directory,  for  the  years  involved  (Q.  19,  ^age  41,  ibid.). 


Testimony  of  Nora  M.  Lally. 

Had  not  the  death  of  Mr.  O’Mara  robbed  the  intervener- 
appellee  of  its  opportunity  of  obtaining  his  testimony,  it 
would  not  have  been  necessary  to  call  Miss  (Lally  as  a  wit- 
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ness.  But  circumstances  made  her  an  important  witness, 
in  the  eyes  of  the  petitioner’s  attorney. 

In  the  Appellant’s  App.,  the  only  excerpts  from  her  testi¬ 
mony  printed  therein  (see  pp.  79,  80)  relate  to  a  small  (or 
vest-pocket  size)  booklet  entitled  Scraps  of  Information; 
therefore,  it  will  be  understood  that  references  that  follow 
and  relate  to  excerpts  other  than  Qs.  1  and  21  to  24,  are 
made  to  Invr.-App’s.  App.;  and  bearing  this  fact  in  mind 
will  save  printing  expense. 

Miss  Lally  was  a  niece  of  Mr.  O’Mara.  After  her  return 
from  the  Chicago  World’s  Fair,  in  1893,  she  entered  his 
employ  as  secretary,  a  position  which  she  held  until  1903, 
therefore  during  a  large  part  of  the  ten-year  period  of  the 
section-5  proviso.  O’Mara  obtained  his  business  by  circu¬ 
larizing  the  oil-trade,  that  is,  by  the  mail-order  system  (Qs. 
4  to  16,  pp.  24,  25:  Klein,  Q.  43,  p.  42). 

O’Mara’s  Order  Books  A,  B  and  C: — Before  starting  in 
business,  in  1893,  as  a  sole  trader  under  the  name  and  style 
of  Superior  Oil  Company,  O’Mara  had  been  connected  with 
the  Leader  Oil  Company  of  Cleveland;  and,  before  that, 
he  had  been  an  expert  accountant  (Q.  17,  top  page  26). 
There  are  now  before  the  Court  as  Intervener’s  Exhibits 
28A,  28B  and  28C,  three  books  of  account  kept  by  O’Mara. 
These  account  books  were  known  as  Order  Books;  but  they 
constituted  a  complete  record  of  his  sales  transactions  (Q. 
52,  page  30).  The  period  of  time  covered  by  them,  as  may 
be  determined  by  an  examination  of  their  contents  and, 
perhaps,  more  quickly,  by  reading  the  labels  on  their  front- 
covers,  was  June  8, 1S96,  to  March  24, 1905 ;  or,  practically, 
the  ten-year  period  of  the  proviso  of  section  5.  The  entries 
in  them  bear  proof  of  O’Mara’s  skill  as  an  expert  account¬ 
ant;  for,  in  addition  to  an  outline  or  digest  of  each  order, 
each  entry  included  other  pertinent  data  that  are  given  in 
the  answer  to  Q.  44,  page  29, — a  complete  history  of  the 
transaction.  In  the  answer  to  the  following  question  (Q. 
45),  Miss  Lally  interpreted  one  of  the  entries.  The  original 
orders  were  doubtless  destroyed  (Q.  34,  middle  page  27). 
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Nearly  all  the  entries  are  in  0 ’Mara’s  handwriting  (Q. 
15,  page  25;  Q.  35,  page  27),  which  was  identified  by  Miss 
Lally  and  whose  identification  was  based  o|i  her  long  and 
daily  association  with  0  ’Mara,  in  his  office,  as  his  secretary 
(Qs.  36,  37,  page  27).  Mr.  Hickey,  the  warehouseman,  also 
identified  these  Order  Books  and  0 ’Mark’s  handwriting 
therein  (Hickey,  Qs.  2  to  5,  page  37 :  Qs.  33  to  37,  pp.  38,  39). 
Some  entries  were  made  therein  by  Miss  Lally  (see  Q.  38, 
page  27),  -who  received  instructions,  from  0 ’Mara,  as  to 
the  form  to  be  followed  in  making  the  entries  (Qs.  50,  50A, 
pp.  29,  30).  The  routine  followed  at  0 ’Mara’s  place  of 
business  is  briefly  described  by  Miss  Lally  (Qs.  31,  32,  page 
27) ;  and  her  replies  establish  that  the  Ortyer  Books  were 
kept  in  regular  course  of  business.  The  custody  from  which 
the  books,  after  O’Mara’s  death,  were  gotteh,  attest  to  their 
authenticity.  During  the  last  five  years  (or  so)  of  his  long 
life  (he  died  at  the  age  of  78  years),  O’Mara  carried  on 
such  business  as  he  did,  from  his  residence;  and  these 
Order  Books  were  obtained  from  a  room  therein  (Qs.  25  to 
29,  page  26). 

In  these  Order  Books,  the  word,  Superior,  is  almost  al¬ 
ways  abbreviated  to  “  Supr.”,  which  Miss  Lally  promptly 
interpreted  to  indicate  or  mean,  Superior  (Q.  49,  bottom 
page  29).  In  addition  to  Cylinder  Oil,  the  name  Superior 
was  used,  by  O’Mara,  in  connection  with  the  following 
lubricants,  as  will  a  cursory  examination  o|f  Order  Book  A 
establish:  Machine  (bottom  page  3,  Orde^  Book  A) :  Axle 
Grease,  (top  page  5,  ibid.) :  Harness  (bejow  middle  page 
14) :  Cup  Grease  (top  page  26) :  Castor  (jupper  half  page 
27) :  Separator  (above  middle  page  29) :  Dynamo  (middle 
page  51) :  and  Farm  Machine  (bottom  page  82).  Even  a 
cursory  examination  of  the  Order  Book  establishes  the 
correctness  of  Klein’s  statement  that  (Superb)  Engine  Oil 
and  (Superior)  Cylinder  Oil  were  O’Majra’s  best  selling 
brands  (Q.  52,  bottom  page  42).  Hickey’s  statement  re¬ 
garding  the  territorial  distribution  of  O’Mara’s  lubricants 
(Q.  38,  page  33) :  “I  would  say  that  they  were  shipped  into 
all  states  east  of  a  line  drawn  from  the  westerly  side  of 
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North  Dakota  down  to  Texas”  was  too  narrow;  for,  an  ex¬ 
amination  of  the  Order  Books  shows  that  the  area  of  dis¬ 
tribution  embraced  the  territory  of  continental  United 
States  and  the  Dominion  of  Canada.  Even  apart  from  the 
showing  by  the  Order  Books  and  the  leaf  from  the  Scraps- 
of -Information  Booklet,  the  testimony  of  Mr.  Hickey  and 
Miss  Lally  proves  how  numerous  were  the  lubricants  sold 
by  O’Mara  under  the  brand,  Superior  (Hickey,  Qs.  32,  74, 
pp.  33,  36:  Lally,  Q.  19,  page  26). 

Scraps-o f -Information  Booklet: — During  the  ten-year 
period,  1893  to  1903,  virile  Miss  Lally  acted  as  his  secre¬ 
tary,  and  probably  about  1897  or  1898,  O’Mara  distributed, 
with  his  compliments,  that  is,  gratuitously,  to  his  custo¬ 
mers  (his  business  was  gotten  by  the  so-called  mail-order 
method),  a  special  edition  of  a  booklet,  a  copy  of  wiiich  was 
brought,  along  with  the  O’Mara  Order  Books,  to  the  place 
of  testimony-taking,  by  Miss  Lally;  and  it  was  offered  in 
evidence  as  Intervener’s  Exhibit  27,  Scraps-of-lnformation 
Booklet  (middle  page  26;  Invr.-App’s.  App:  pp.  79,  SO, 
Appellant’s  App.).  Possibly,  five  hundred  copies  wrnre  so 
distributed.  On  the  reverse  of  the  title  page,  there  is  a 
notice  of  copyright,  the  date  of  which  is  1895.  Two  copies 
of  the  booklet  were  deposited  on  October  11,  1895,  at  the 
Copyright  Office,  in  the  Library  of  Congress  (see  Interven¬ 
er’s  Exhibits  47,  47A  and  47B).  It  is  stated,  at  the  top  of 
the  inside  of  the  front  cover  that  a  special  edition  had  been 
printed  for  the  Superior  Oil  Company;  and,  to  the  follow¬ 
ing  page,  there  was  originally  pasted  a  leaf  bearing  an  ad¬ 
vertisement  of  Superior  Oil  Company  and  a  list  of  the  spe¬ 
cialties  dealt  in  by  it;  this  list  is  entitled  Our  Specialties. 
A  reproduction  of  the  leaf  is  appended  at  the  end  of  this 
brief.  The  leaf  itself  formed,  by  pasting,  an  integral  part 
of  the  booklet;  but  it  has,  since  Miss  Lally  wras  examined, 
become  detached.  Miss  Lally ’s  attention  wTas  brought  to 
it,  by  the  language  of  Question  21,  bottom  page  79,  Appel¬ 
lant’s  App.,  when  the  booklet  was  shown  to  her.  That  lan¬ 
guage  includes:  “I  call  your  attention  furthermore  to 
the  inner  pages, — front  page,  on  which  there  appears  an  ad- 
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vertisement  by  the  Superior  Oil  Company  and  a  statement 
of  the  specialities  dealt  in  by  Superior  Oil  Company.”  The 

distribution  of  the  booklet  by  Mr.  O’Maraj  was,  of  course, 
made  after  the  copyright  date  just  mentioned, — October  11, 
1895.  The  copyright  was  effected  under  the  old  law,  which 
required  the  deposit  of  the  two  copies  of  it.  before  the  pub¬ 
lication  of  the  book.  Miss  Lallv  participated  in  the  work 
of  distribution;  she  left  0 ’Mara’s  employ  ijn  the  year  1903. 
So,  the  distribution  took  place  within  the  ten-year  period 
of  the  proviso  of  section  5. 

The  Conflicting  Opinions  by  the  Patent-Office  Tribunals: 

So  convinced  was  Mr.  Examiner  Carnes  (Examiner  of  In- 

v  | 

terferences  for  Trade-Marks)  that  the  Cleveland  user  by 
0 ’Mara’s  Superior  Oil  Company  had  been  fully  established 
by  the  Record  that  he  selected  proofs  of  that  user  upon 
which  to  base  his  decision  in  favor  of  the  petitioner  (inter¬ 
vener-appellee),  to  the  exclusion  of  proofs  of  the  Warren 
user;  and  the  Examiner  made  a  digest  in  detail  of  proofs 
of  the  former  user,  which  is  embodied  in  Ms  opinion  (Ap¬ 
pellant’s  App.,  middle  of  page  178  to  bottom  of  page  180). 
Upon  appeal,  Mr.  Assistant  Commissioner  Frazer  said  of 
these  proofs  (Appellant’s  App.,  top  of  page  186)  : 

“ .  .  .  This  was  an  individual  nabied  William  T. 
O’Mara,  who  commenced  business  abbut  1893  as  Su¬ 
perior  Oil  Company.  Several  witnesses  testified  that 
lie  used  the  word  ‘Superior’  on  his  goojds  prior  to  Feb¬ 
ruary  20,  1905;  but  their  testimony  was  taken  some 
thirty  years  after  the  alleged  events  concerning  which 
they  testified,  and  in  the  absence  of  more  substantial 
corroboration  than  is  here  presented  I  am  unable  to  ac¬ 
cept  the  reminiscences  of  these  witnesses  as  proof.” 

The  two  opinions  are,  therefore,  on  this  point,  in  hopeless 
conflict ;  and  the  situation  would  appear  to  require  a  ruling 
by  this  Court. 

It  should  be  noted,  however,  that  the  Answer  of  the  Com¬ 
missioner,  as  sole  defendant  in  Civil  Action  No.  214,  from 
the  decision  in  which  the  instant  appeal  was  taken,  adheres 
to  “the  reasons  stated  in  the  decision  of  the  Examiner  of 
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Interferences  for  Trade-Marks,  referred  to  in  paragraph  4 
of  the  complaint”  (middle  of  page  7,  Appellant’s  App.). 

The  intervener-appellee  contends,  before  this  Court,  that 
the  Examiner’s  opinion  was  the  correct  one.  On  behalf 
of  the  petitioner,  there  appeared  at  least  two  witnesses 
whose  integrity  and  disinterestedness  has  not  been  and  can¬ 
not  be  impugned,  namely,  Bouscay  and  Hickey,  and  both 
of  whom  branded  O’Mara’s  lubricants  with  the  notation, 
Superior.  Both  of  them  so  branded  the  lubricants,  not 
for  a  short  time,  but  for  years  and  years,  Bouscay  for  over 
ten  (10)  years  and  Hickey  for  thirteen  (13)  years.  Hickey 
branded  day  in  and  day  out,  for  the  entire  thirteen  years; 
Bouscay  branded  when  Hickey  “was  loaded  with  work,” 
not  for  any  specified  part  of  the  ten  years  but  throughout 
the  entire  period  of  ten  years.  Besides  the  testimony  of 
these  two  witnesses,  there  was  submitted  the  testimony  of 
Miss  Lally,  who  was  connected  with  the  enterprise,  as  sec¬ 
retary  to  O’Mara,  for  ten  years,  day  in  and  day  out.  In  ad¬ 
dition,  there  is  documentary  proof  in  the  form  of  O’Mara’s 
account  books  and  of  the  leaf  from  the  Scraps-of-Informa- 
tion  booklet.  It  was  testified  that,  during  the  entire  period 
of  Hickey’s  employment,  thirteen  years,  day  in  and  day 
out,  bills  of  lading  and  orders  were  made  out  and  given 
Hickey,  with  the  brands  to  be  affixed  to  each  shipment. 
These  papers  were  prepared,  day  by  day,  from  O’Mara’s 
account-books,  which  speak  for  themselves  and  which  can 
be  seen  to  have  been  kept  with  meticulous  care  by  O’Mara 
himself,  and  himself  an  expert  accountant. 

One  consideration,  at  least,  seems  to  have  entirely  es¬ 
caped  Mr.  Asst.  Commissioner  Fraser’s  mind;  and  it  is 
this :  Where  the  name  of  a  merchandising  concern  embodies 
a  word  so  prominent  that  it  may  desirably  be  used  as  a  no¬ 
tation  or  mark,  that  word  is,  almost  always,  adopted  by  the 
concern  as  its  mark,  or  as  one  of  its  marks.  Examples  need 
not  be  cited;  there  are  scores  of  them;  one  might  be  safe  in 
saying  thousands  of  them.  So,  Mr.  Commissioner  Frazer 
would  have  been  fairly  justified  in  presuming  that,  since 
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0  ’Mara  had  adopted  the  name  and  style,  Superior  Oil  Com¬ 
pany,  under  which  to  do  business,  0  ’Mara  likewise  adopted 
the  prominent  or  salient  part  (Superior),  ot  that  name  as  a 
notation  or  mark  for  use  upon  the  containers  of  his  lubri¬ 
cants. 


(B)  THE  WARREN  USER  BY  THE  PETITIONER 

(INTERVENER). 

Petitioner’s-  (Intervener’s)  Time-Book,  Intervener’s  Ex.  4. 

Testimony  Relating  Thereto. 

Mr.  Justice  Jennings  Bailey,  in  his  opinion  (Appellant’s 
App.,  top  page  25),  said: 

“  .  .  .  I  am  satisfied  from  the  evidence  that  the  inter¬ 
vener’s  predecessor  used  the  word  ‘Superior’  in  con¬ 
nection  wdth  its  sale  of  oil  before  the  year  1905.  It  is 
true  that  the  testimony  in  support  of  that  conclusion 
is  largely  based  upon  recollection,  bur  the  recollection 
is  of  those  who  have  been  in  the  business  of  the  inter¬ 
vener  since  its  beginning.  This  testimony  is  corrobo¬ 
rated  to  a  certain  extent  bv  certain  entries  in  time  books 
and  journals.”  .  .  . 


Nebo  Mack  entered  the  employ  of  the  intervener-appel¬ 
lee’s  predecessor  on  January  5,  1903;  and  he  continued  in 
its  employ  and  that  of  the  intervener-appellee  up  to  the  time 


that  he  gave  his  testimony  (Mack,  Q.  11, 
lant’s  App.;  Cogswell,  Qs.  31  to  33,  pp.  151. 


27,  28,  bottom  page  49,  Invr.-App.’s  Appl.).  A  reproduc- 


page  39,  Appel- 
152  ;  Forbes,  Qs. 


Mack  and  dated 
ibid.  (Mack,  Qs. 


tion  of  a  pay-cheque,  to  the  order  of  Nebo 
March  12, 1904,  is  tipped-in  facing  page  50 
50,  51,  page  50;  Cogswell,  Qs.  132  to  134,  baoe  43;  Re-D.  Q. 
268,  page  45;  Invr.-App.’s  App.). 

Harry  F.  Cogswell  entered  the  employ  bf  the  intervener- 
appellee’s  predecessor  in  May,  1902,  almc|st  a  year  earlier 
than  did  Mr.  Mack  (Cogsw’ell,  Qs.  6  to  10,  p|p.  149,  150,  ibid. ; 
Mack,  Q.  48,  page  50,  ibid.).  Mr.  Cogswell  was  continuously 
in  the  employ  of  the  intervener-appellee  and  its  predecessor, 
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with  the  exception  of  the  period  from  February,  1919,  to 
October,  1921  (Cogswell,  Qs.  37,  38,  page  152,  ibid.). 

Mrs.  Gladys  Branch  Forbes  was  first  employed  by  the 
intervener-appellee’s  predecessor,  in  October,  1901,  as  sten¬ 
ographer  and  bookkeeper  (Forbes,  Qs.  3  to  10,  page  168;  Qs. 
57,  58,  page  47,  ibid.) ;  and  she  continued  in  that  employment 
for  seven  years.  At  the  time  that  she  gave  testimony  on 
behalf  of  the  intervener-appellee,  she  was  in  the  employ 
of  the  latter. 

Herbert  G.  Eaton  was  employed  by  Glade  Oil  Works  of 
Warren,  in  1899 ;  and  he  left  that  employment  in  December, 
1900,  to  found,  with  others,  the  intervener-appellee’s  prede¬ 
cessor;  he  became  the  secretary  and  treasurer  and  general 
manager  of  the  latter  and,  later,  of  the  intervener-appellee, 
and  was  such  at  the  time  he  gave  testimony  on  behalf  of  the 
intervener-appellee,  in  the  Patent-Office  proceedings  (Eaton, 
Qs.  19  to  21,  page  54,  Invr.-App.  ’s  App. ;  Qs.  1,  3,  5,  and  12  to 
14,  pp.  62,  63,  Appellant’s  App.). 

Therefore,  all  four  witnesses  who  testified  at  Warren, 
on  behalf  of  the  intervener-appellee,  in  December,  1933, 
were  employes  of  its  predecessor,  the  limited  partnership, 
prior  to  1904. 

The  history  of  the  recovery  of  the  Intervener’s  Time- 
Book,  Exhibit  4,  is  told  by  Mr.  Cogswell  in  his  answer  to 
Re-D.  Q.  260,  page  44,  Invr.-App. ’s  App.  The  period  of 
time  covered  by  this  particular  time-book  was  April  18, 
1903,  to  June  3,  1905,  and,  therefore,  it  was  a  time-book  of 
the  partnership-predecessor  of  the  intervener-appellee,  dur¬ 
ing  the  ten-year  period  (Cogswell,  Re-D.  Q.  259,  bottom 
page  43 ;  Re-D.  Q.  262,  page  44,  ibid.) .  It  was  a  book  of  orig¬ 
inal  entry  and  was  kept  in  the  regular  course  of  business ; 
and  by  whom  the  entries  in  it  were  made  was  established  by 
the  testimony  of  the  witnesses  Cogswell,  Eaton  and  Mrs. 
Forbes,  the  bookkeeper  (pp.  44  to  50,  ibid.). 
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(B)  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER):  (Continued). 

(1)  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

The  taking  of  these  supplemental  depositions  relating  to 
tank-car  marking  was  inadvertently  omitte<jl,  and  they  were 
taken  only  after  petitioner’s  motion  to  reopen  had  been 
granted  by  the  Commissioner ;  his  opinion  !may  be  found  in 
Plaintiff ’s  Exhibit  40,  Supplemental  Recoijd,  at  page  1230. 

Although  the  petitioner  (intervener)  consumed  much  time 
and  expended  great  effort  and  spent  a  large  sum  of  money 
in  taking  the  depositions,  not  one  of  the  thjee  (3)  tribunals 
(two  Patent-Office  tribunals  and  the  District  Court)  before 
whom  this  case  has  been  argued  and  decided,  has  given  spe¬ 
cific  evidence  of  having  considered  the  depositions ;  the  clos¬ 


est  one  can  find  is  the  following  remark  byj  Mr.  Asst.  Com¬ 
missioner  Frazer  (Appellant’s  App.,  page  187) :  “The  sev¬ 
eral  other  alleged  grounds  for  cancellation  relied  on  by 
petitioner  have  been  carefully  considered’'  *  *  *.  These 
supplemental  depositions  were,  however,  submitted,  not  in 
support  of  any  ground  different  in  character  from  the 
Cleveland  user  or  the  user,  by  the  petitioner,  at  Warren,  by 
stenciling  barrel-ends;  but  they  were  in  support  of  an  al¬ 
leged  invalidating  user  by  the  petitioner  at  Warren,  by  its 
marking  its  tank-cars. 

During  the  ten-year  period,  and  subsequent  thereto,  the 
petitioner’s  predecessor  marked  its  tank-cars,  Superior  Oil 


Line.  Manifestly,  that  marking  invalidated  the  registra¬ 
tions  here  in  controversy.  In  the  law  of  patents,  there  is  a 
familiar  legal  maxim,  which  runs:  “That  which  would  in¬ 


fringe,  if  later,  will  anticipate,  if  earlier”  {Miller  v.  Eagle 
Manufacturing  Co.,  151  U.  S.  186,  at  mid.jp.  203);  and,  in 
the  law  of  trade-marks,  under  the  ten-year  proviso  of  the 
1905  Act,  that  which  would  infringe,  if  later,  will  invalidate, 
if  earlier.  Doubtless,  the  marking,  Superior  Oil  Line, 
would  infringe  these  registrations,  if  it  had  been  first  used 
not  until  after  the  expiration  of  the  ^en-year  period. 
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The  proofs  that  tank-cars  of  the  partnership-pred¬ 
ecessor  were  marked,  Superior  Oil  Line,  prior  to  and 
after  1905,  are  abundant  and  are  to  be  found  at  from  page 
51  to  page  141,  Invr.-App.’s  App.  Since  no  excerpts  from 
Petitioner’s  Supplemental  Record,  Plaintiff’s  Ex.  40,  ap¬ 
pear  in  the  Appellant’s  Appendix,  it  will  be  understood  that 
references  hereinafter  made  in  the  discussion  of  this  tank- 
car  marking  are  to  the  Intervener- Appellee’s  Appendix. 

In  petitioner’s  (intervener’s)  printed  briefs  heretofore 
submitted,  before  the  Patent  Office  and  the  lower  Court,  this 
subject  of  user  by  tank-car  marking  occupied  thirty  (30) 
pages.  Manifestly,  before  this  Court,  the  discussion  must 
be  greatly  abridged  or  condensed. 

History  of  the  Partnership's  Early  Tank-Cars :  Because 
of  difficulty  in  obtaining  the  Green  Line  tank-cars  of  the 
Pennsylvania  Railroad,  the  partnership  (Superior  Oil 
Works  Limited)  early  resolved  to  provide  itself  with  a  fleet 
of  tank-cars  of  its  own  (Eaton,  Qs.  3  to  14,  pp.  51  to  54).  Two 
tank-car  bodies  were  located  on  the  premises  or  plant  of  a 
neighboring  concern  (Hammond  Iron  Works) ;  and  they 
were  bought  and  mounted  on  wooden  under-frames  by  the 
Erie  Car  Works  of  Erie,  Penna.  Before  a  tank-car  is  put 
in  use,  it  is  necessary  to  gauge  or  “strap”  its  tank-body, 
whereby  an  “outage”  table  or  gauge  table  is  obtained.  By 
getting  the  depth  of  the  oil  from  the  bottom  of  the  tank- 
body,  and  entering  the  table  with  that  depth  as  an  argument, 
the  corresponding  number  of  gallons  contained  is  obtained. 
One  William  O’Neil  did  the  gauging  or  strapping  and  gave 
a  deposition  (pp.  66  to  70) ;  he  gauged  not  only  the  first 
two  tank-bodies,  which  were  numbered  101  and  102,  but  also 
three  others,  which  were  numbered  106,  107  and  108,  re¬ 
spectively.  O’Neil’s  original  gauge-tables  were  introduced 
in  evidence  as  Intervener’s  Exhibits  39C  and  39B;  and  re¬ 
productions  of  them  are  tipped  in  at  pages  67,  68.  Please 
note  that  the  gauge-table,  Exhibit  39B,  is  inscribed  “Supe¬ 
rior  Oil  Line,”  at  its  top  (O’Neil,  Q.  36,  page  69;  Eaton,  Qs. 
23,  24,  page  54).  Mr.  O’Neil’s  original  memorandum-book 


31 


Intervener’s  Tank-Car  Marking:  Operation. 

containing  his  original  measurements,  jotted  down  in  it  as 
he  made  them,  is  in  evidence  as  Int.  Ex.  39A  (O’Neil,  Qs.  11 
to  14,  page  67 ;  Qs.  34,  35,  page  69). 

Proofs  That  the  Partner  ship’s  Tank-Cars  Were  Oper¬ 
ated:  The  employees  of  the  partnership-predecessor  all 
testify  to  the  operation  of  its  growing  fleet  of  tank-cars, 
during  the  ten-year  period  (Eaton,  Qs.  7  to!  14,  25,  pp.  53, 
54,  55 ;  Cogswell,  Qs.  3  to  37,  pp.  71  to  74 ;  l)orbes,  Qs.  3  to 
12,  pp.  82,  83 ;  Mack,  Qs.  3, 4,  pp.  92,  93).  A  fcjrmer  employee 
of  the  partnership,  one  George  L.  Craft,  testified  to  the  same 
effect  (Qs.  3  to  16,  pp.  95,  96).  Mr.  Craft  left  the  partner¬ 
ship’s  employ  in  1904  and  entered  the  insurance  business. 
Officers  of  neighboring  refineries  that  boiight  lubricants 
from  the  partnership  in  tank-car  lots,  testified  also  to  the 
same  effect  (Humiston,  Qs.  24  to  34,  pp.  101, 102;  Blair,  Qs. 
25  to  46,  pp.  105  to  107 ;  Todd,  Qs.  12  to  18,  page  129 ;  Muir, 
Qs.  10,  14  to  31,  134,  135 ;  Gardner,  Qs.  21  tc  25,  33,  34,  pp. 
137  to  139). 

Markings:  The  Reporting  Mark:  Long  before  the  inter¬ 
vener’s  predecessor,  the  limited  partnership,  was  created 
and  organized,  it  had  been  prescribed,  by  competent  author¬ 
ity,  that  railroad  freight-cars  must  bear  a  distinguishing 
mark,  so  that  railroads  over  the  tracks  of  which  the  car 
passed  might  readily  determine  the  owner  or  operator  of 
the  car ;  and,  in  case  of  damage  necessitating  repairs,  might 
promptly  communicate  therewith.  This  requirement  is  still 
in  force  at  this  very  day.  This  mark  is  known  as  the  report¬ 
ing  mark  (Blair,  Re-D.  Qs.  79,  80,  pp.  108, 109). 

When  the  partnership  had  purchased  its  first  two  oil-tank 
cars,  Nos.  101,  102,  it  was  necessary  beford*  putting  them 
into  operation,  to  select  and  submit  for  approval,  a  suitable 
reporting  mark.  At  that  time,  its  neighbor-refinery,  Seneca 
Oil  Works,  was  operating  oil-tank  cars,  and  was  using  the 
initials,  S.  O.  W.,  as  its  reporting  mark.  This  fact  pre¬ 
vented  the  partnership  from  employing  the  same  initials  as 
its  reporting  mark  (Eaton,  Q.  9,  middle  page  53;  Gardner, 
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Q.  27,  pp.  138,  139).  Blocked  in  its  desire  to  adopt  the  let¬ 
ters,  S.  0.  W.,  as  its  reporting  mark  the  partnership  took 
the  letters,  S.  0.  L.;  and  that  reporting  mark  was  approved. 

Markings:  Superior  Oil  Line,  Warren  Pa.:  Tank-cars 
travel  over  the  country’s  railroads;  and  their  sides  afford 
many  square  feet  of  space  for  advertising  purposes.  It  was 
the  first  intention  of  the  partnership  to  utilize  this  space 
by  stencilling  thereon  its  own  name  and  town  address ;  but, 
being  unable  (for  the  reasons  just  stated  hereinabove)  to 
obtain  registration  of  the  reporting  mark,  S.  0.  W.,  at  the 
American  Railroad  Association  (the  A.  R.  A.),  and  having 
been  assigned  the  letters,  S.  0.  L.,  as  its  reporting  mark, 
the  partnership  abandoned  the  thought  or  plan  of  stencil¬ 
ling  its  own  name  on  each  side  of  its  two  oil-tank  cars,  Nos. 
101,  102;  and  it  employed  thereon,  instead,  the  notation, 
Superior  Oil  Line,  Warren,  Pa. 

Markings:  Documentary  Proofs:  The  Post-Card  Photo¬ 
graph,  And  Its  Enlargement,  Exhibits  193  and  194,  ( Pat¬ 
ent-Office  Numbering):  Mr.  Justice  Bailey  ruled,  at  the 
trial,  that  originals  of  documentary  exhibits  the  reproduc¬ 
tions  of  which  had  been  incorporated  in  Plaintiff’s  (Appel¬ 
lant’s)  Exhibits  37,  39  and  40,  need  not  be  offered  in  evi¬ 
dence  separately.  Reproductions  of  the  post-card  photo¬ 
graph  and  its  enlargement  are  to  be  found  in  the  Peti¬ 
tioner’s  Supplemental  Record,  Plaintiff’s  Exhibit  40,  at 
pages  1281  and  1253,  respectively.  For  convenience,  a 
photographic  reproduction  of  this  document  has  been  made 
and  is  to  be  found  tipped-in  and  facing  page  58,  Invr-App’s. 
App. 

i  The  history  of  the  post-card  photograph  is  given  by  Mr. 
Eaton  (Q.  65,  page  57).  Certain  pertinent  facts  about  the 
partnership’s  first  tank-car,  as  it  appears  in  the  post-card 
photograph,  have  been  detected  from  a  reading  of  that 
photograph,  namely:  (a)  The  structure:  the  tank-car  of  the 
photograph  was  of  rebuilt  construction:  (b)  This  tank-car 
had  been  refinished:  and  (c)  The  test-notice  on  the  lower 
right-hand  part  of  the  tank-body  of  the  photographed  car 
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shows  that  it  had  been  tested,  in  1905,  after  it  had  been  re¬ 
built.  This  test-notice,  which  may  be  readily  read  with  the 
aid  of  a  reading-glass,  runs :  Tested  2 — 1 — 05  At  40  lbs.  by 
A.  F.  Co.  Ltd.  Warren,  Pa.  Interpreted,  tlbis  test-notice 
means  that  the  tank-body  had  been  tested  at  40  lbs.  pres¬ 
sure  on  February  1,  1905;  this  date  is  within  the  ten-year 
period.  The  cross-questioner  would  have  liked  the  wit¬ 
nesses  to  say  that  the  date  was  12 — 1 — 05,  or  December  1, 
1905;  but  they  were  adamant  in  their  reading.  See:  Invr- 
App’s.  App.:  Eaton,  pp.  57  to  60:  X-Q.  78  to  85,  pp.  64,  65: 
Cogswell,  Qs.  10,  25  et  seq.,  pp.  75  to  77 :  Craft,  Q.  13,  bot.  p. 
96 :  Qs.  24,  25,  p.  97 :  X-Qs.,  p.  98 :  Krebs,  Q.  33,  p.  116,  and 
X-Qs.,  pp.  116  to  120:  Blair,  Qs.  40  to  43,jpp.  106,  107: 
Humiston,  Qs.  33,  34,  bot.  p.  102 :  Gardner,  top  p.  140 :  Muir, 
Qs.  18,  19,  p.  135 :  Todd,  Qs.  22  to  24,  pp.  13C|,  131 :  Forbes, 
Q.  13,  bot.  p.  83:  Mack,  Q.  7,  p.  93.  It  is,  therefore,  estab¬ 
lished,  by  the  post-card  photograph,  coupled  with  the  tes¬ 
timony  of  the  witnesses  just  mentioned,  thatj  Tank-Car  101 
was  in  existence  within  the  ten-year  period.  It  has  been  es¬ 
tablished,  furthermore,  that  this  photographed  tank-car  was 
a  rebuilt  car,  at  the  time  it  was  photographed  (Cogswell, 
Qs.  29  to  33,  pp.  76,  77:  Eaton,  Qs.  38  to  41,  pp.  59,  60). 

Markings:  Documentary  Evidence  Thereof:  The  Offi¬ 
cial  Railway  Equipment  Register:  Stipulation:  Inter¬ 
vener’s  Exhibit  40: — This  exhibit  stipulation  was  brought 
into  this  appeal  by  the  designation  thereof  by  the  plaintiff- 
appellant  (Appellant’s  App.,  bot.  p.  37).  The  Register,  a 
periodical  publication,  contained  registrations  of  the  inter¬ 
vener-appellant’s  predecessor’s  ever-increasing  fleet  of 
tank-cars ;  and  reproductions  of  these  registrations  are  ap¬ 
pended  to  the  stipulation.  The  first  registra 
lished  (September,  1903)  is  appended  to  the 
Exhibit  A ;  and  it  includes  the  following  statement :  *  ‘  The 
tank-cars  of  this  Company  (the  partnership)  are  marked 
‘S.  O.  L.’  (Superior  Oil  Line,  Warren,  Pa.) 
from  101  to  110,  inclusive.”  At  the  beginning  of  the  year 
1905  (January),  the  number  of  tank-cars  operated  was  four¬ 
teen.  The  Register  was  used  by  railroad  cpmpanies  as  a 
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publication  of  reference,  in  case  of  necessity,  to  determine 
the  owner  of  the  tank-car,  to  whom  notice  of  damage  might, 
in  case  of  necessity,  be  communicated ;  hence,  the  term,  The 
Reporting  Mark  {ante,  p.  31).  See:  Cogswell,  Q.  13,  p. 
79 :  Qs.  54,  55,  p.  80 :  Eaton,  Q.  50,  bot.  p.  61 :  Qs.  67  to  69, 
pp.  62,  63). 

Markings:  Documentary  Evidence  Thereof:  Joint  Cir¬ 
culars  W.  T.  L.:  Stipulation:  Intervened s  Exhibit  41: — 
Like  the  stipulation  relating  to  The  Official  Railway  Equip¬ 
ment  Register,  this  second  stipulation  was  brought  into  this 
appeal  by  the  designation  thereof  by  the  appellant  (Ap¬ 
pellant’s  App.,  bot.  p.  37).  The  Joint  Circulars,  Western 
Trunk  Lines,  reproductions  of  which  are  appended  to  the 
second  stipulation,  served  and  still  serve  the  same  purpose 
as  the  Register:  On  page  11,  which  is  marked  Exhibit  S, 
of  Amendment  No.  1,  there  were  set  forth  Additions;  and 
under  the  latter  head,  there  are  to  be  found,  at  the  top  of 
the  page,  a  listing  and  description  of  the  partnership’s  first 
two  tank-cars,  which  were  numbered,  respectively,  101  and 
102.  A  footnote  to  the  page  gives  directions  to  add  to  the 
index  the  following:  “Superior  Oil  Works  and  S.  0.  L. 
Superior  Oil  Line  (see  Superior  Oil  Works).”  Amend¬ 
ment  No.  2  bore,  at  its  bottom,  a  date,  to-wit:  “February 
4, 1902.”  As  Amendment  No.  2  followed  next  after  Amend¬ 
ment  No.  1,  the  above-quoted  citation  from  the  latter  was 
published  prior  to  February  4,  1902.  The  partnership’s 
tank-cars  numbered  103,  104,  105  and  111  were  described 
on  page  82,  Circular  71,  Exhibit  U :  see,  also  Exhibit  U"; 
and  its  tank-cars  numbered  106, 107, 108, 109  and  110,  were 
described  in  Circular  No.  88  (Exhibit  V),  which  is  dated 
February  15,  1905,  therefore  within  the  ten-year  period 
(kee  Exhibit  V",  which  is  a  page  of  the  latter).  See,  fur¬ 
ther,  Eaton,  Q.  51,  p.  62 :  Qs.  70,  71,  p.  63 :  Cogswell,  Q.  13, 
p.  79:  Qs.  56,  57,  p.  80. 

Markings:  Documentary  Proofs:  The  Partnership's 
Journals,  Intervener's  Exhibits  Nos.  6  and  7:  Shipments 
In  Tank-Cars: — In  discussing  the  Time-Book,  Intervener's 
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Exhibit  4  ( cmte ,  page  27),  it  has  been  shoym  that  the  wit¬ 
nesses,  Eaton,  Cogswell,  Mack  and  Forbes  were  employed 
by  the  intervener’s  partnership-predecessdr  through  Feb¬ 
ruary  20,  1905;  the  testimony  of  the  witness,  Craft,  estab¬ 
lishes  that  he  was  employed  by  the  partnership  from  1901 
through  1903  (Craft,  Qs.  5,  16,  pp.  95,  96).  Customers  of 
the  partnership  to  whom  shipments  of  its  refined  products 
were  made  in  Superior-Oil-Line  tank  cars,  were  named  at 
the  following  places  in  the  testimony,  to-wit :  Craft,  Qs.  22, 
23,  p.  96:  Eaton,  Qs.  33  to  35,  pp.  55,  56:  Cjogsw’ell,  Qs.  43, 
44,  p.  78:  Forbes  (the  bookkeeper),  Qs.  24  to  54,  pp.  85  to 
92.  By  examining  the  left-hand  pages  of  the  journals,  Ex¬ 
hibits  6  and  7,  beginning  with  page  124,  Journal  No.  1,  Ex¬ 
hibit  6,  there  will  be  found  charges  against!  Tiona  Refining 
Co.,  Clarendon,  Penna.,  for  wax-distillate  tiat  was  shipped 
in  Superior-Oil-Line  tank-cars,  Nos.  101  and  102,  from  Jan¬ 
uary,  1902;  also,  against  C.  E.  Cooper,  A^ent,  and  James 
B.  Berry,  both  of  Oil  City,  Penna. :  Unionj  Petroleum  Co., 
Philadelphia,  Pa.:  The  Red  “C”  Oil  Mfg.  Co.,  Baltimore, 
Md. :  for  its  refined  products  other  than  wak-distillate.  The 
examination  will,  as  it  is  proceeded  with,  disclose  the  grad¬ 
ual  addition  of  other  tank-cars  of  the  fleet^  until,  in  Janu¬ 
ary,  1905,  Tank-Car  114  was  being  employed.  Journals 
Nos.  1  and  2,  Exhibits  6  and  7,  were  vouched  for,  as  being 
account-books  kept  in  regular  course  of  business,  by  Eaton, 
Qs.  66  to  71,  pp.  145, 146 :  Cogswell,  Qs.  73  td  78,  pp.  155, 156 
and  Forbes,  pp.  168  to  170. 

Prominence  of  Superior  in  Superior  Oil  Line:  All  wit¬ 
nesses  who  were  examined  as  to  the  point  declared  that  the 
word,  Superior,  in  the  notation,  Superior  6il  Line,  was,  to 
the  mind,  the  most  prominent  of  the  thr^e  words.  See: 
Eaton,  Q.  42,  and,  as  to  its  significance,  Q.  43,  p.  61:  Cogs¬ 
well,  Q.  41,  and,  as  to  its  significance,  Q.  42,  pp.  74,  75 :  Qs.  45 
to  48,  p.  81 :  Craft,  Q.  14,  and,  as  to  its  significance,  Q.  15,  pp. 
97,  98 :  Humiston,  Qs.  32,  35,  37  to  39,  pp.  lofe,  103 :  Blair,  Qs. 
47,  48,  pp.  107, 108 :  Krebs,  Qs.  28  to  32,  pp^  115, 116 :  Borg, 
Qs.  59  to  74,  pp.  124,  125:  Todd,  Qs.  18  to  fel,  pp.  129,  130: 
Muir,  Qs.  16, 17,  pp.  134,  135 :  and  Gardner,  Q.  28,  p.  139. 


36  The  Warren  User :  Stenciling  Barrel-Ends. 

It  is  respectfully  submitted  that  no  clearer  proof  of  in¬ 
validation  of  a  registration  could  be  presented  than  is  given 
by  the  foregoing  relating  to  the  marking  of  the  partner¬ 
ship’s  tank-cars;  yet  it  appears  that  the  foregoing  proof 
was  ignored  by  the  Patent-Office  tribunals. 

(B)  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) ;  Continued . 

(2  Testimony  Relating  to  Stenciling  Barrel-Ends. 

The  controversy  here  involves  the  use  of  a  metal  stencil 
that,  in  the  Patent-Office  proceedings,  was  marked  Peti¬ 
tioner’s  Exhibit  1,  and,  in  the  court  below,  Intervener’s 
Exhibit  11.  Under  this  head,  the  marking  is  restricted  to 
the  stenciling  of  barrel-ends.  A  brand  from  this  exhibit- 
stencil  is  tipped-in  opposite  page  9,  Invr.-App’s.  App. 

Eaton,  who  was  general  manager  of  the  partnership  from 
its  beginning,  deemed  it  desirable  to  brand  the  ends  of 
barrels  (otherwise  known  as  packages)  so  as  to  show  the 
notation,  Superior,  the  name  of  the  product  contained  in 
the  package  (such  as  Water- White  Oil)  and  the  name  of 
the  refiner  of  the  finished  product  (that  is,  the  partnership). 
Accordingly,  he  procured  the  stencil,  Intervener’s  Exhibit 
11,  in  1901 ;  and  he  gave  orders  to  his  subordinates  for  its 
use.  Such  orders  took  cognizance  of  the  fact  that  cus¬ 
tomers  (consignees)  sometimes  furnished  stencils  of  their 
own,  in  which  case  the  customer’s  stencil  was  to  be  used. 
But,  wherever  no  customer’s  stencil  was  employed,  the 
exhibit-stencil  was  used,  so  that  every  package  that  left  the 
refinery  (was  shipped  therefrom)  was  branded  (Eaton,  Qs. 
29  to  33,  pp.  142,  143,  Invr.-App’s.  App.:  Qs.  75  to  77,  pp. 
147,  148,  ibid.:  Qs.  20  to  28,  pp.  64  to  66,  Appellant’s  App.: 
Cogswell,  Q.  80,  bot.  p.  156,  Invr.-App’s.  App.:  Qs.  92  to 
94,  p.  53,  Appellant’s  App.:  X-Qs.  197  to  200,  p.  57,  ibid.). 
Only  one  stencil  embodying  the  wording  of  exhibit-stencil 
11  was  ever  bought  or  used  by  the  partnership  or  its  suc¬ 
cessor,  the  intervener  (Eaton,  Q.  45,  p.  66,  ibid.:  X-Q.  108, 
p.  68,  ibid.:  Q.  84,  pp.  148,  149,  Invr.-App’s.  App.:  Mack, 
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Qs.  19  to  26,  pp.  163, 164,  ibid.:  X-Qs.  65  to  69,  p.  166,  ibid.: 
X-Qs.  76,  and  79  to  87,  pp.  42,  43,  Appellant’s  App.).  The 
exhibit-stencil  was  positively  identified  by  4ach  of  the  three 
witnesses,  Eaton,  Cogswell  and  Mack.  The  wording  served 
as  a  means;  and  both  of  its  lower  corners  were  rounded, 
within  the  ten-year  period;  and,  about  the)  year  1915,  one 
of  its  upper  corners  "was  cut  off  so  as  to  furnish  a  bit  of 
metal  to  an  employe  (Eaton,  Qs.  43  to  48,  p.  66.  ibid.) :  Q.  49, 
p.  145,  Invr.-App ’s.  App. :  Cogswell,  Qs.  48,  49,  52  to  56,  pp. 
47,  48,  Appellant’s  App.:  Q.  57,  p.  154,  Invr.-App ’s.  App.: 
Qs.  137,  138,  middle  p.  158,  ibid.:  Rd-Qs.  1271  to  274,  pp. 
161,  162,  ibid.:  Mack,  Qs.  19  to  26,  pp.  1Q3  to  164,  ibid.: 
Qs.  41  to  44,  p.  40,  Appellant’s  App.:  Rd-Qs.  110  to  113, 
Rx-Qs.  114,  115,  pp.  45,  46,  ibid.).  At  the  time  that  Mack 
answered  Rx-Q.  114,  the  exhibit-stencil  was  resting  verti¬ 
cally,  with  one  of  its  longer  edges  on  his  knee,  and  probably 
upside  down;  but  see  his  reply  to  Q.  44,  p.  40,  ibid.  The 
word,  Limited,  was  omitted  from  the  legal  name  of  the  part¬ 
nership,  as  it  appeared  on  the  exhibit-stenjul ;  the  purpose 
of  this  omission  was  to  give  better  balance  to  the  wording 
of  the  latter  and  permit  of  the  use  of  larger  type  in  the 
name  (Cogswell,  Qs.  50,  51,  p.  47,  ibid.:  Eaton,  Q.  79,  p. 
67:  X-Qs.  Ill  to  113,  p.  68,  ibid.).  Shipments  of  barrel- 
packages  w'ere  made  from  the  partnership’s  refinery  in  (1) 
carloads,  which  were  handled  by  the  switch-engine;  and  (2) 
small  lots,  which  were  transported,  by  dray,  from  the  refin¬ 
ery  to  the  freight-depot.  The  packages  that  went  by  dray 
were  ones  that  were  branded  by  the  exhibit-stencil,  ex¬ 
cept  that,  in  case  the  consignee  desired  to  have  them 
branded  by  his  own  stencil,  his  wishes  were  fulfilled;  the 
others  were  branded  by  means  of  the  exhibit  stencil.  The 
small  lots  that  left  the  refinery  by  dray  were  known  as 
“local”  shipments ;  but  the  term  local  had  nought  to  do  with 
destination  of  them  (Mack,  X-Q.  74,  p.  1^6,  Invr.-App ’s. 
App.:  Eaton,  Q.  73,  p.  147,  ibid.).  Messrs.  Eaton  and 
Cogswell  testified  that  certain  shipments  to  specified  cus¬ 
tomers  of  the  partnership  had  been  branded  by  means  of 
the  exhibit-stencil;  such  shipments  were  drawn  from  the 
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partnership’s  Journals  1  and  2,  Intervener’s  Exhibits  6  and 
7>  which  served  to  refresh  memory  (Cogswell,  Qs.  65  to  144, 
pp.  48  to  55,  Appellant’s  App. :  X-Qs.  210  to  225,  pp.  59  to 
62,  ibid.:  Qs.  83  to  97,  p.  157,  Invr.-App’s.  App.:  Eaton, 
Qs.  74  to  77,  pp.  147,  148,  ibid.).  Journals  1  and  2,  Inter¬ 
vener’s  Exhibits  6  and  7,  were  account-books  kept  in  regu¬ 
lar  course  of  business  (Forbes,  the  bookkeeper,  pp.  168  to 
170,  ibid.:  Eaton,  Qs.  63  to  72,  pp.  145, 146,  ibid.:  Cogswell, 
Qs.  69  to  78,  pp.  155, 156,  ibid.).  It  is  always  to  be  borne  in 
mind  that  the  partnership  was  a  small  concern  (Craft,  “a 
very  small  plant,”  Q.  8,  page  95,  ibid.).  An  examination  of 
the  left-hand  pages  of  these  account-books,  Exhibits  6  and 
7,  will  disclose  that  the  purchasers  named  on  page  55,  Ap¬ 
pellant’s  App.,  Cogswell’s  deposition,  recur  time  and  again, 
showing  that  they  were  repeat  customers  and  well  known 
to  Cogswell  as  such.  The  purchases  set  forth  on  pages  49 
through  57,  ibid.,  were  put  in  the  record  only  as  examples. 

The  circumstances  of  the  instant  case  are  entirely  differ¬ 
ent  from  the  ones  present  in  the  cases  cited  on  pages  33, 
34,  42  and  elsewhere  in  the  Appellant ’s  Brief ;  in  the  latter 
(patent)  cases,  the  contest  revolved  about  the  question  as 
to  whether  a  certain  particular  and  peculiar  construction 
were  seen  once  or  twice  in  an  alleged  anticipating  struc¬ 
ture.  In  the  instant  case,  the  witnesses  lived,  day  in  and 
day  out,  for  years  and  years,  with  the  exhibit  stencil. 

The  entries  in  the  partnership’s  Journals,  Exhibits  6  and 
7,  do  not  include  the  word,  Superior;  but  such  entries  were 
stripped  of  all  detail  other  than  that  absolutely  essential 
to  identify  the  shipments.  See :  Eaton,  Q.  78,  p.  148,  Invr.- 
App’s.  App.:  Cogswell,  Q.  97,  bottom  p.  157,  ibid. 
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IV. 

DEPOSITIONS  ON  BEHALF  OF  THE  RESPONDENT 

(APPELLANT). 

The  appellant  called  three  witnesses  to  testify  on  its  be¬ 
half,  namely,  Charles  E.  Eustice,  the  president  of  the  ap¬ 
pellant  corporation ;  August  W.  Eiszner,  a  Chicago  cooper ; 
and  J.  Merle  Finney,  the  head  of  a  concerr.  that  was  mak¬ 
ing  steel  drmns.  Neither  of  the  Patent-Office  tribunals  no¬ 
ticed  these  depositions;  and  the  lower  cou:rt  noticed  them 
only  so  far  as  to  say  (Appellant’s  App.,  p.  25) :  “The  ar¬ 
gument  of  the  plaintiff  disparaging  certain  testimony  con¬ 
cerning  the  use  of  a  stencil  offered  in  evidence  by  the  inter¬ 
vener  is  not  persuasive.” 

The  attention  of  the  Court  should  be  called  to  the  posi¬ 
tion  given  to  the  excerpts  from  the  depositions  of  these  wit¬ 
nesses,  in  the  Appellant’s  App.;  for,  they  a|re  placed  at  the 
end,  just  as  though  all  the  intervener’s  testimony  that  pre¬ 
cedes  them  were  testimony-in-chief.  But  the  testimony  of 
Mook  (page  83)  and  all  that  follows  his  testimony  was  tes¬ 
timony  in  rebuttal  on  behalf  of  the  intervener. 

The  gist  of  the  testimony  of  the  cooper  Eiszner  may  be 
properly  summarized  as  follows,  to-wit ;  Eiskner  stated  that 
the  diameter  of  the  standard  head  of  a  full-size  oil-barrel, 
in  the  ten-year  period,  was,  over-all,  twenty  and  one-half 
inches  (20M>") ;  and,  between  diametrically Jopposite  points 
where  the  chime  met  the  head,  it  was  nineteen  and  three- 
fourths  inches  (19%"),  the  head  being  embedded  in  the 
croze  groove,  three-eighths  of  an  inch  (%")j  See:  Eiszner, 
RDQs.  35  to  38,  page  119,  Appellant’s  App.  The  ground 
for  Eiszner ’s  statement  here  was  that  oil-barrels  were 
shipped  into  Whiting,  Indiana,  “from  all  over  the  country 
as  return  packages”  (RXQs.  42  to  44,  p.  120,  ibid.).  Whit¬ 
ing  is  the  site  of  the  great  Standard  Oil  Cfo.’s  refineries; 
and  Eiszner ’s  concern  supplied  the  latter  with  new  oil- 
barrels  having  a  head  such  as  Eiszner  described.  When 
the  oil-barrels  were  shipped  back  to  Whiting  as  return 
packages,  they  had  heads  of  the  same  size,  o}  course.  “One 
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swallow  does  not  make  a  summer,”  as  tlie  old  saying  goes. 
The  testimony  of  the  intervener’s  rebuttal  witnesses,  Mook 
and  Coppenhoefer,  shows  the  unreliability  of  Eiszner’s  tes¬ 
timony,  on  this  point ;  they  testified  that  the  diameter  of  the 
standard  head  for  the  Western  Pennsylvania  oil  district 
(embracing  Oil  City,  Penna.,  and  Warren,  Penna.)  was 
twenty-one  and  one-half  inches  (211/4")>  over  all,  and  twenty 
and  three-quarters  inches  (20%")  between  points  on  the 
chime  (Mook,  Qs.  55  to  62,  pp.  201,  202,  Invr.-App’s.  App.: 
Coppenhoefer,  Qs.  42,  43,  p.  216,  ibid.:  Qs.  68  to  70,  p.  218, 
ibid.). 

Eiszner  testified,  also,  to  the  effect  that  straight-side 
steel-drums  were,  in  this  country,  in  “an  experimental  or 
try-out  stage,”  in  1912  and  1913;  and  that  they  “did  not 
come  into  commercial  and  business  way  until  about  1920” 
(Eiszner,  RDQ.  47,  pp.  159,  160;  and  RXQ.  49,  pp.  160,  161, 
Appellant’s  App.).  But  the  intervener’s  rebuttal  witnesses 
established  that  this  type  of  package  for  oil  was,  in  1898, 
being  made,  in  Detroit,  Michigan,  and  sold  from  there  in 
carload  quantities. 

The  appellant’s  witness,  J.  Merle  Finney,  head  of  the 
Cleveland  Steel  Barrel  Company,  of  Cleveland,  Ohio,  put 
the  date  of  the  introduction  of  the  straight-side  steel  drum 
into  commercial  use  and  “as  a  real  factor  in  business,” 
as  being  1910  (Finney,  RQs.  101  to  105,  pp.  173,  174,  ibid.) ; 
but  he  modified  this  testimony  by  saying:  “At  a  later  date 
in  our  history  we  found  that  they  had  been  manufactured 
as  early  as  1905”  (RQ.  103,  p.  174,  ibid.).  The  modifica¬ 
tion  was  brought  about  by  his  being  shown  a  letter  from 
one  R.  H.  Waldron,  Vice-President  of  the  American  Steel 
Package  Company  (Finney,  X-Qs.  86,  87,  p.  193,  Invr.- 
App’s  App.).  Mr.  Finney’s  opportunities  for  observation 
were  restricted  by  the  fact  that,  as  a  sales  representative, 
he  was  limited  to  “Cleveland  and  vicinity  of  Cleveland” 
(RXQ.  110,  111,  p.  175,  Appellant’s  App.). 

So  great  was  the  bias  of  the  appellant’s  president  in 
favor  of  the  appellant  as  to  impair  in  a  high  degree  his 
credibility  as  a  witness.  Over  the  protest  of  the  interven- 


Appellant’s  Depositions:  Eustice’s  Testimony.  41 

er’s  attorney,  he  sat,  in  the  examination  rdom,  during  the 
giving  of  the  testimony  of  his  witness,  Eiszner  (p.  171, 
Invr.-App’s.  App.).  Cogswell,  who  had  already  testified  as 
a  witness  for  the  intervener,  was  present  j  and  appellant 
offered  to  exclude  Eustice,  if  Cogswell  wqre  likewise  ex¬ 
cluded  ;  but  the  offer  was  not  accepted,  for  (;he  reason  that 
the  presence  of  Cogswell  was  deemed  necessary,  because 
of  his  wide  technical  knowledge  of  the  oil-ifefining  art  and 
the  assistance  that  he  could  give,  bv  reasori  of  that  knowl- 
edge  to  the  intervener’s  attorney.  Cogswell  was  not  after¬ 
wards  called  as  a  witness. 

Furthermore,  Eustice  admitted  his  bias  on  the  stand ;  and 
such  bias  must  have  colored  his  testimony  (Eustice,  X-Q. 
267  to  X-Q.  277,  pp.  185,  186,  ibid.). 

Appellant’s  documentary  exhibits  3  to  26,  both  inclusive, 
and  the  testimony  of  Eustice  relating  thereto,  should  be 
stricken  out,  on  the  grounds  set  forth  in  Intervener ’s  Ex¬ 
hibit  A,  which  was  filed  under  the  stipulation  printed  on 
pages  142, 143,  Appellant’s  App.;  and  the  grounds  given  at 
page  134,  ibid.;  and  under  the  authority  of  the  following 
cases  decided  by  this  Court :  A  mold  v.  Thompson,  51  Apps. 
D.  C.  325,  at  (4),  page  328:  and  Main  v.  Aukam,  4  Apps. 
D.  C.  51,  at  53  to  56.  Furthermore,  such  djocuments,  relat¬ 
ing  as  these  papers  do  to  matters  of  unfair  bompetition,  are 
inadmissible  in  a  cancellation  proceeding.  The  lower  court 
erred  in  admitting  these  papers;  the  following  colloquy 
occurred  (Typewritten  Record,  page  76):  “Mr.  Hamil¬ 
ton:  My  objection  to  that  is  res  inter  alios  acta.  The 
papers  are  absolutely  irrelevant,  and,  moreover,  they  are 
incompetent.”  “The  Court:  What  has  that  got  to  do 
with  this  case?  That  is  1908.”  “Mr.  Muniden:  That  is  to 
show  that  the  trade-mark  has  not  been  abandoned.”  “The 
Court:  For  that  purpose  they  will  be  adlmitted.”  “Mr. 
Hamilton:  For  the  others,  the  same  objection.”  “The 
Court:  Overruled.”  But,  while  section  13  of  the  1905 
Trade-Mark  Act  mentions  abandonment,  if  found,  as  a 
cause  for  cancellation,  neither  the  defendant  nor  the  inter¬ 
vener  set  up  abandonment  as  a  ground  for  cancellation  (see 
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Defendant’s  Answer,  page  6;  and  Intervener’s  Answer, 
page  10:  Appellant’s  App.).  Abandonment  must  be  spe¬ 
cially  pleaded.  Neither  appellee  urged  any  such  ground 
in  the  court  below ;  nor  is  it  urged  in  this  Court. 

Eustice  must  bear  the  odium  of  having  foisted  upon  both 
the  lower  court  and  this  Court,  as  well  as  upon  the  Patent 
Office,  the  trumped-up,  straight-side  steel-drum  charge  or 
defense,  which  is  based  on  the  speculation  that,  inasmuch 
as  such  steel-drums  were  not  in  commercial  use  prior  to 
1910,  and  since  the  two  rounded  lower  corners  of  the  ex¬ 
hibit-stencil  fit  well  within  the  chime  of  such  a  drum,  the 
iptervener’s  exhibit-stencil  (numbered  11)  was  not  made 
prior  to  1910  and  was,  when  made,  designed  to  be  used  in 
branding  steel-drums,  and  not  hardwood  barrels  at  all. 
That  defense  has  been,  by  the  intervener’s  rebuttal  proofs 
shown  to  be  the  veriest  rubbish. 

According  to  Eustice’s  own  testimony,  he  was  a  veritable 
“broth  of  a  boy”;  even  while  he  was  a  student  at  the 
Armour  Institute,  he  kept  Galena  Axle  Grease  Co.  going, 
by  the  aid  that  he  gave  his  uneducated  father  and  the  al¬ 
leged  incompetent  secretary,  Avery  (Invr.-App’s.  App. 
X-Qs.  165  to  169). 

Eustice  had  naught  to  do  with  the  appellant’s  documen¬ 
tary  exhibits  numbered  3  to  26,  except  to  bring  them  to 
Chicago,  when  he  was  examined  as  a  witness.  He  hurriedly 
memorized  their  contents,  as  best  he  could.  The  exhibits 
did  not  refresh  his  memory,  under  the  rules  of  evidence; 
and  they  were  inadmissible  (X-Q.  289,  p.  162,  Appellant’s 
App.:  X-Q.  290,  pp.  187,  188,  Invr.-App’s  App.). 
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v.  ! 

THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER). 

PETITIONER’S  (INTERVENER’S)  TESTIMONY  IN 

REBUTTAL. 

The  Diameter  of  the  Standard  Head  of  a\W ooden Oil-Bar¬ 
rel  in  the  Western  Pennsylvania  Oil-District: — The  appel¬ 
lant  (plaintiff  below  and  respondent  in  tjie  Patent  Office) 
sought  to  establish  that  the  diameter  of  t^ie  standard  head 
of  the  full-size  wooden  oil-barrel  was,  duHng  the  ten-year 
period,  twenty  and  one-half  inches  (20 *#')>  over  all;  and 
that  the  diameter  of  the  clearance  space  of  the  standard 
head,  when  its  edge  was  embedded  in  the  croze  groove,  was 
nineteen  and  three-quarters  inches  (19%y).  See  Eiszner, 
RDQs.  35  to  38,  p.  119,  Appellant’s  App. :|  Eustice,  Qs.  125 
to  128,  p.  152 ;  ibid.  By  such  testimony,  the  appellant  hoped 
to  persuade  the  tribunals  below  that  suclj  a  head  was  not 
large  enough  to  receive  the  intervener’s  iixhibit-stencil  11 
laid  flat  on  the  head  so  as  to  obtain  therefrom  a  legible 
brand.  The  burden  was  upon  the  appellant  to  establish 
these  facts.  But  see  Mack,  Qs.  18,  40,  pp.  3p,  40,  ibid.  Also, 
see  ante,  page  40. 

In  rebuttal,  the  intervener  presented  the  testimony  of  two 
witnesses,  namely,  Andrew  G.  C.  Mook  anci  George  F.  Cop- 
penhoefer,  both  of  whom  had  had  years  oft  experience,  and 
had,  during  the  ten-year  period,  been  barrel-house  fore¬ 
men,  in  the  Western  Pennsylvania  oil-district,  wherein  the 
partnership ’s  refinery  was  located,  and  wh|)  never  had  been 
connected  with  the  latter  or  its  successor[  the  intervener. 
They  surely  were  qualified  to  speak  with  authority  upon  the 
matter  of  the  size  of  the  head  used  in  that|  district,  at  that 
time  (Mook,  Qs.  2  to  46,  pp.  194  to  199,  InW.-App.’s  App.: 
Coppenhoefer,  Qs.  1  to  7,  p.  90,  Appellant’s  App.:  Qs.  8  to 
38,  71,  72,  pp.  213  to  216,  218,  Invr.-App.’s  App.).  Both  of 
these  witnesses  testified  that  the  diameter  of  the  standard 
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head  was,  over  all,  twenty-one  and  a  half  inches  (21  %") 
and,  when  in  place  with  the  edge  embedded  in  the  croze 
groove,  twenty  and  three-quarters  inches  (20%")-  See: 
Mook,  Qs.  55  to  62,  pp.  201,  202 ;  Qs.  82  to  86,  pp.  204  to  206 : 
Invr.-App.’s  App.:  Coppenhoefer,  Qs.  42,  68  to  70,  pp.  216, 
218,  ibid.  Intervener’s  Exhibit  ISO,  the  body  of  a  used,  re¬ 
coopered  barrel,  the  head  of  which  is  Intervener’s  Exhibit 
177,  had  and  has  a  bottom  head  that  is  larger  than  the 
standard  21  (when  in  place,  20%")  head.  In  this  con¬ 
nection,  Coppenhoefer  corrected  his  answer  to  Rx-Q.  228. 
See:  Rrd-Qs.  230  to  234,  p.  110,  Appellant’s  App.  All  mea¬ 
surements  w’ere  made  by  Coppenhoefer  by  means  of  a  small 
flexible  steel  pocket-tape ;  see  his  Re-D.  Q.  206,  p.  223,  Invr.- 
App.’s  App.  In  the  room  in  which  Coppenhoefer  was  ex¬ 
amined,  the  lighting  was  poor;  nevertheless,  appellant’s 
counsel  made  and  makes  much  ado  about  a  difference  in 
reading  of  one-eighth  of  an  inch  (%")• 

Coppenhoefer,  during  his  examination,  successfully 
branded  the  head  of  a  half-barrel,  which  is  before  this 
Court  as  Intervener’s  Exhibit  35  (Petitioner’s  Ex.  182) ; 
however,  before  doing  that,  he  branded  within  circles  on  oil- 
board  and  having  the  same  diameter  as  the  head  of  a  half¬ 
barrel  (Int.  Ex.  36;  Petr.’s  Ex.  181 ;  and,  as  rearranged,  Int. 
Ex.  37,  Petr.’s  Ex.  1S3).  Photolithographic  reproductions 
of  these  oil-board  brandings  are  tipped-in  at  pages  220  and 
221,  Invr.-App.’s  App.  The  brandings  were  made  by  means 
of  the  facsimile  stencil,  Int.  Ex.  12:  Petr.’s  Ex.  178.  At  the 
end  of  this  brief,  there  are  tipped-in  two  photolithographic 
reproductions,  one  (No.  1)  showing  the  barrel-head,  Int.  Ex. 
34,  Petr.’s  Ex.  177,  with  a  yardstick  and  the  exhibit-stencil 
11  (Petr.’s  Ex.  1)  in  place;  and  the  other  (No.  2)  showing 
the  head  of  a  half-barrel,  Int.  Ex.  35,  branded  by  means 
of  Int.  Ex.  12  and  with  a  yardstick  in  place.  These  brand¬ 
ings  are  described  at  pages  219  to  221,  and  224,  ibid.  The 
appellant  made  much  ado  about  Mr.  Cogswell’s  picking-out 
transactions  in  half -barrels  (Cogswell,  pp.  49,  50,  Appel¬ 
lant’s  App.:  Appellant’s  Br.,  p.  36),  alleging  that  the  head 
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of  a  half -barrel  could  not  be  branded  by  means  of  the  Int. 
exhibit-stencil  11;  the  intervener  has  sho^n,  through  its 
witness,  Coppenhoefer,  that  such  a  head  can  be  successfully 
so  branded.  Q.  87,  p.  94,  ibid:  Photolithcj,  p.  220,  Invr.- 
App ’s.  App.  However,  because  of  the  lush  yield  of  crude 
oil  and  the  little  demand  for  gasoline  during  the  ten-year 
period,  most  sales  were  made  in  full-size  barrels  and  few 
in  half -barrels  (Mook,  Q.  49,  p.  200;  Coppenhoefer,  Re-D. 
Qs.  212,  213,  pp.  223,  224,  Invr.-App.  ’s  App.  j  Blair,  Q.  34,  p. 
106,  ibid.).  The  partnership  sold  in  half -parrels  to  only 
small  local  dealers. 

The  Time  of  Introduction  Into  Commercial  Use  of  the 
Straight-Side  Steel-Drum : — The  appellant’s  witness,  Eus- 
tice,  put  this  time  as  “in  the  latter  part  of  1911”  (Qs.  131 
to  135,  pp.  153,  154,  Appellant’s  App.) ;  wljiile  its  witness, 
Eiszner,  testified  that  the  time  was  1920  (R]DQ.  47,  pp.  159, 
160,  ibid. :  and  RXQ.  49,  pp.  160,  161,  ibid\) ;  and  its  wit¬ 
ness,  Finney,  finally  said  that  the  time  wa^  1905  (Finney, 
RQ.  103,  top  p.  174,  ibid.). 

The  rebuttal  proofs  of  the  intervener  (petitioner)  estab¬ 
lish  that  steel-drums  for  use  as  packages  of  oil  were  made 
as  early  as  1898,  in  Detroit,  and  were  sold  in  carload-lots. 
The  Welded  Steel  Barrel  Company,  of  that  city,  was  one 
maker.  See  the  testimony  of  Francis  B.  Joy  (pp.  229  to  232), 
Orla  B.  Taylor  (pp.  233  to  235)  and  Bertram  B.  Butcher  (pp. 
235  to  243) ;  all  this  testimony  is  excerpted  in  Invr.-App. ’s 
App.  at  the  pages  just  noted.  See,  also,  the  lithographed  re¬ 
production  of  the  display  advertisement  elfpped  from  the 
Oil t  Paint  and  Drug  Reporter,  issue  of  December  12,  1898, 
which  is  tipped-in  facing  page  236,  Invr.-^pp.’s  App.;  it 
was  Int.  Ex.  33L. 

Jacob  Carl  Danziger,  of  the  firm  of  Cowles  and  Danziger, 
gave  testimony  (pp.  243  to  248)  to  the  effect  that  his  firm 
made  and  sold,  in  1900  and  later,  in  carload  iots,  a  straight- 
side  steel-drum  such  as  is  depicted  in  the  lithographed  re¬ 
production  of  one  of  Int.  Ex.  33A  to  33M,  PeJ;r.  Ex.  185,  that 
is  tipped-in  facing  page  246,  Invr.-App.  ’s  ^.pp.  Mr.  Dan- 
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ziger  also  testified  regarding  the  straight-side  steel-drum 
made  by  the  Iron-Clad  Mfg.  Co.,  within  the  ten-year  period 
(Danziger,  Qs.  39,  40,  p.  247,  ibid.). 

James  W.  Hand,  Manager  of  the  Cooperage  Department 
of  the  Standard  Oil  Company  of  New  Jersey,  testified  (pp. 
225  to  228,  ibid.:  pp.  Ill  to  113,  Appellant’s  App.)  that,  in 
the  early  1900’s  and  within  the  ten-year  period,  his  Com¬ 
pany  manufactured  and  used  for  packaging  oil,  a  bilge- 
shaped  steel-barrel  which  is  depicted  in  the  lithographic 
reproduction  that  is  tipped-in  facing  page  228,  Invr.-App.’s 
App.,  and  which  is  Int.  Ex.  33B,  Petr.  Ex.  184  (Qs.  1  to 
18,  pp.  Ill,  112,  Appellant’s  App.:  Qs.  6;  X-Qs.  27  to  44, 
and  53  to  70,  pp.  225  to  228,  Invr.-App.’s  App.).  Like  the 
witness  Danziger  (Qs.  39,  40,  p.  247,  ibid.),  Mr.  Hand  knew 
the^  steel-drum  made  by  the  Iron-Clad  Mfg.  Co.  (Hand,  Qs. 
19  to  25,  pp.  225,  226,  Invr.-App.’s  App.).  And  see  X-Q. 
61,  pp.  119,  120,  Plaintiff’s  Ex.  39,  Appellant’s  App., 
page  37. 

VL 

LAW  AND  ARGUMENT. 

Summary  of  Argument. 

The  intervener-appellee  will  argue : 

(a) .  The  ten-year  proviso  requires  the  notation  offered 
for  registration,  to  have  been  in  not  only  exclusive  use  but, 
also,  in  actual  use.  The  notation  Superior,  was  and  is  insus¬ 
ceptible  of  such  use;  that  is,  it  cannot,  because  of  its  in¬ 
herent  nature,  serve  as  a  trade-mark. 

(b) .  Even  if  the  notation,  Superior,  were,  at  one  time  or 
another,  susceptible  of  use  as  a  mark,  it  lost  that  suscep¬ 
tibility  and  became  publici  juris. 

(c) .  The  registrations  herein  involved  are  void,  under 
the  name  clause  of  section  5  of  the  1905  Trade-Mark  Act. 

(d) .  The  registrations  herein  involved  are  invalid,  on  the 
ground  of  non-occupancy.  For  the  meaning  of  this  term,  see 
Hanover  Milling  Co.  Case ,  240  U.  S.  403. 
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( e ).  The  registrations  herein  involved  |ire  invalid,  be¬ 
cause  of  the  invalidating  users  hereinbefore  described. 

(/).  The  appellant’s  proofs  were  inadmissible.  Aban¬ 
donment  was  neither  pleaded  nor  attempted  to  be  shown 
by  either  appellee.  Proofs  relating  to  unfair  competition 
are  inadmissible  in  a  cancellation  proceeding,  a  strictly 
Patent-Office  contested  case. 

( g ) .  The  intervener’s  rebuttal  proofs  successfully  estab¬ 
lished  the  untenable  character  of  the  appellant’s  “straight- 
side  steel-drum”  contention,  both  as  to  the  diameter  of  the 
standard  head  and  the  time  of  introduction  of  the  steel- 
drum  into  commercial  use. 

( h ) .  The  findings  of  fact  of  the  lower  court  have  been 
shown  to  be  not  “clearly  erroneous”  (Rule  52  of  the  new 
Rules  of  Civil  Procedure). 

(i) .  The  intervener  has  been  shown  to  haye  been  vigilant, 
and  not  guilty  of  laches.  Moreover,  the  section  (13)  under 
which  the  petition  for  cancellation  was  brought  provides 
that  cancellation  proceedings  may  be  instituted  at  any  time. 

Argument. 

(a)  Many  decisions  have  been  handed  down  by  the  Com¬ 
missioner  of  Patents,  holding  notations  presented  for  reg¬ 
istration  as  marks,  to  be  insusceptible  of  actual  use  as  such. 
The  following  cases  are  illustrative:  Ex  parte  Chocolate 
Products  Company,  144  Ms.  Dec.  103:  Notation  presented: 
“Good  Candy — Nothing  Else”.  Held,  tha|;  these  “words 
define  not  only  the  goods  but  a  supposed  quality  of  the 
goods  in  terms  of  which  every  dealer  in  cantjiy  has  an  inher¬ 
ent  right  to  use  and  which  the  ordinary  purchaser  would 
probably  not  regard  as  a  trade-mark”.  Other  cases  are: 
Extra  Strength,  for  fishing  lines :  146  Ms.  D^c.  1.  Ei-Octme 
for  gasoline :  159  Ms.  Dec.  436.  Every  Drc\p  Delicious  for 
coffee :  352  0.  G.,  751 :  1926  C.  D.,  84.  Translucent  for  tex¬ 
tile  fabrics:  159  Ms.  Dec.  469.  Ice  Cream  for  rennet:  377 
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0.  G.  759.  Silver  Finish,  for  sheets  of  iron  and  steel:  156 
Ms.  Dec.,  90:  s.  c.,  385  0.  G.  765.  Silent  for  door-closers: 
156  Ms.  Dec.,  682.  Prefinished  for  non-ferrous  metals:  159 
Ms.  Dec.,  56. 

( b )  The  notation,  Superior,  had  become  publici  juris  at 
the  dates  of  the  applications  for  the  registrations  herein 
involved.  Appellant’s  Exhibit  No.  37  contains,  at  pages  530 
to  576,  Petitioner’s  Exhibit  186,  which,  taken  in  conjunction 
with  the  stipulation  (Intervener’s  Exhibit  20)  between  the 
attorneys  for  the  appellees,  establishes  the  truth  of  this 
statement.  See :  Burger  Brewing  Co.  v.  Maloney-Davidson 
Co.,  86  Fed.  Rep.  (2d)  815,  816,  817.  Star  Brewing  Co.  v. 
Val  Blatz  Brewing  Co.,  36  App.  D.  C.,  534.  Patton  Paint  Co. 
v.  Sunset  Paint  Co.,  53  App.  D.  C.,  348:  290  Fed.  Rep.  323. 
313  O.  G.,  668.  Other  pertinent  exhibits  will  be  referred  to 
at  the  oral  argument 

(c)  Intervener’s  Exhibit  23,  Certified  Copy  of  Incorpo¬ 
ration  of  The  Superior  Company  under  the  laws  of  Illinois, 
long  prior  to  the  applications  for  the  registrations,  and 
Decree  of  Dissolution  Thereof,  establishes  that  the  regis¬ 
trations  are  invalid.  Moreover,  the  remark  in  the  decision 
of  the  Assistant  Commissioner  anent  the  ruling  in  the 
Davids  case  ( Davids  v.  Davids,  233  U.  S’.  461)  and  in  criti¬ 
cism  of  the  Examiner’s  holding  regarding  the  invalidating 
use  of  Superior  in  the  name  of  the  partnership,  was  un¬ 
sound.  See  Vol.  32,  Transcript  of  Records  and  File  Copies 
of  Briefs,  1913,  Supreme  Court  of  the  United  States,  which 
is  available  at  the  Library  of  the  latter  Court,  in  the  matter 
of  this  Davids  case ;  this  volume  shows  that  respondent  did 
not  begin  business  until  1907.  Appellant’s  App.,  pp.  181, 
187. 

(d)  The  registrations  herein  involved  are  invalid,  on  the 
ground  of  non-occupancy  and  under  the  Hanover  Milling 
Case,  240  U.  S.,  403,  and  cases  following  that  ruling, 
namely:  United  Drug  Co.  v.  Rectanus,  248  U.  S.  90:  Jacobs 
v.  lodent  Chemical  Co.,  41  Fed.  Rep.  (2d),  637,  C.  C.  A.  3: 
General  Baking  Co.  v.  Goldblatt  Bros.,  90  Fed.  Rep.  (2d), 
241,  C.  C.  A.  7.  The  case  entitled  Sweet  Sixteen  Co.  v. 
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Sweet  “16”  Shops,  15  F.  (2d)  920,  did  not  fall  under  the 
rule,  of  which  it  gives  a  historical  review. 

(e)  The  registrations  herein  involved  are  invalid,  be¬ 
cause  of  the  invalidating  users  hereinbefore  described. 
However,  the  intervener  may,  possibly,  n^t  have  been  re¬ 
quired  to  establish  a  prior  user  of  the  majrk.  United  Shoe 
Mchry  Co.  v.  Compo  Shoe  Mchry  Corp v,  19|C.  C.  P.  A.  1009, 
hot.  p.  1016:  s.  c.,  56  F.  (2d)  292,  296;  and  pases  cited.  Bar- 
her-Colman  Co.  v.  Overhead  Door  Corpn\,  20  C.  C.  P.  A. 
1118:  65  F  (2d)  147.  The  partnership-predecessor  of  the 
intervener  and  the  intervener  itself  sought  to  obtain  ad¬ 
vertising  value  from  the  notation,  Superior;  and  the  regis¬ 
trations  thereof  proved  themselves  to  be  inimical  to  that 
effort  (Eaton,  pp.  8,  9,  Invr.-App’s.  App. :  Cogswell,  pp.  12, 
13,  ibid.). 

(/)  The  appellant’s  proofs  were  inadmissible.  Howard 
Co.  v.  Baldwin  Co.,  48  App.  D.  C.  437,  mid.  p.  440  (“The 
court  decisions”).  The  invoices  were  mere  written  hearsay. 
Eustice’s  testimony  was  highly  colored,  in  j  favor  of  the  ap¬ 
pellant,  by  his  interest.  The  photographic  reproduction 
(see  the  tip-in  at  page  180,  Invr.-App’s.  App.)  of  the  top  of 
the  appellant’s  container  for  axle-grease  establishes  that 
the  appellant  had  adopted  the  pictorial  scene,  and  not  the 
words,  “The  Superior”,  as  its  trade-mark  for  axle-grease. 
This  circumstances  is  entirely  similar  to  j;he  one  that  ex¬ 
isted  in  the  case  entitled:  Natural  Food  Qompany  v.  Wil¬ 
liams,  30  App.  D.  C.,  348 ;  133  0.  G.,  232.  See  next  to  the 
last  paragraph  of  the  opinion  beginning!:  “Moreover”. 
See,  also,  Eustice,  X-Qs.  203  to  209,  pp.  180,  181,  Invr.- 
App’s.  App. 

( g )  The  intervener’s  rebuttal  proofs  established  the  un¬ 
tenable  character  of  the  appellant’s  “straight-side  steel 
drum”  contention.  The  diameter  of  head  (201/2//  —  193/4") 
alleged  by  the  appellant  was  successfully  Rebutted  by  the 
intervener’s  rebuttal  witnesses,  Mook  ancj  Coppenhoefer, 
who  swore  to  the  diameter,  211/4"  —  20%" ;  and  the  time  of 
introduction  of  the  steel  drum  was  proven  to  be  1898,  in 
Detroit. 
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( h )  Under  Rule  52,  of  the  new  rules  of  Civil  Procedure, 
which  this  Court  will  follow,  of  course,  the  intervener  has 
presented  far  more  than  a  substantial  amount  of  testimony 
in  support  of  the  lower  court’s  judgment.  Morgan  v. 
Daniels ,  153  U.  S.,  120,  124:  Abbott  v.  Coe,  71  App.  D.  C., 
195:  s.  c.,  109  Fed.  (2d),  449:  Minnesota  Mining  <&  Manu¬ 
facturing  Co.  v.  Coe,  73  App.  D.  C.,  146:  s.c.,  118  Fed.  (2d), 
593.  Levine  v.  Coe,  73  App.  D.  C.,  242;  s.c.,  119  Fed.  (2d), 

185.  General  Motors  Corpn.  v.  Coe,  74  App.  D.  C., - : 

120  Fed.  (2d),  736,  737,  and  cases  in  footnote  to  (6). 

( i ) .  The  appellant’s  allegation  of  laches  on  the  part  of 
the  intervener  was  first  put  forward  by  the  appellant,  in  the 
latter’s  brief,  which  was  filed,  in  the  lower  court,  after  the 
trial  therein;  therefore,  the  charge  of  laches  was  advanced 
as  an  a/fer-thouglit,  after  the  opening  and  after  all  proofs 
had  been  put  in.  Not  a  w*ord  of  the  charge  was  heard,  until 
the  appellant’s  brief  was  filed.  This  charge  has  been  shown 
to  be  unfounded,  by  the  intervener’s  discussion  thereof, 
at  pages  7  to  9,  ante.  The  very  answer  of  Eaton  upon 
which  the  appellant  relies  as  proof  rests  upon  hearsay 
(“reputation”) ;  and  that  hearsay  had  nothing  to  connect 
it  with  the  appellant’s  notation,  Superior.  Moreover,  the 
section  (13)  under  which  the  intervener’s  petition  was  filed 
plainly  provides  that  such  a  petition  may  be  filed  “at  any 
time”.  See  the  CCPA.  cases  cited  in  the  Commissioner’s 
brief  filed  as  Defendant- Appellee  herein. 

VII. 

CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  of  the  Dis¬ 
trict  Court  should  be  affirmed,  with  costs  granted  to  each 
of  the  appellees. 

i  James  Hamilton, 

Attorney  for  the  Intervener- Appellee. 

Office  and  P.  0.  Address : 

Room  519,  Munsey  Building, 
No.  1329  E  Street,  Northwest. 

Washington,  D.  C., 

January  16, 1942. 
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OUR  SPECIALTIES. 

Superior  cylinder  oil.  wp  Fire  test. 

DUPLEX  CYLINDER  01 L,  650^  Pin*  test. 
DAISY  CYLINDER  ulLfiMP  Flirt*  test. 
SUPERB  ENtilNE  OIL. 

PLANET  ENtilNE  OIL. 

<t  SUPERIOR  MACHINE  OIL. 

CASTOR  INK  oil.. 

U.S.  HARVEST  OIL. 

LARD  MACHINE  OIL. 

✓SUPERIOR  AXLE  o|L. 

EBONY  HARNESS  OIL. 

J SUPERIOR  FARM  MACHINE  MIL. 
EXTRA  OOLDKX  MACHINE  OIL. 

No.  1  tiOLDKN  MACHINE  oil]. 
SEPARATOR  oIL. 

WOOL  OIL. 

COTTON  tilN  OIL. 

BREWERS'  LAMP  OIL. 

SUPERIOR  SION  A I.  OIL. 

No.  1  SEW  I  NO  MACHINE  OH'. 

No.  2  SEW  I  NO  MACHINE  o|l<|. 

PURE  SPERM  o|L 
DYNAMO  on.. 

MINER  S  LAMP  OIL 

EXTRA  WINTER  STRAINED  LARD  OIL. 

No.  1  LARD  oil.. 

NEATS FooT  oIL. 

PAINT  OIL. 

BOILED  LINSEED  OIL. 

RAW  LINSEED  OIL 
W  VA.  BLACK  oil.  SI  MMER'. 

W.  VA.  1IL  \CK  01 L.  iV  t«»  :#•  T. 

W.  VA.  BLACK  o[L.  I.VC.T. 

W.  VA.  BLACK  Ol  L  xkkii  C. 

“lx. l." pipe crrriNo  oil. 
SUPERIOR  AXI.K  CREASE. 

SUPERIOR  CUP  t! UKASES  N oL  1  TO. 4. 
PARAFFINES,  STOCKS.  NEUTRAL  OILS. 

N.  B.--We  will  make  prices  lower  than  any 
other  company  can  or  will  ou  Hitch  Oracle 
Goods. 

Try  u?t  with  an  order. 

SUPERIOR  OIL.  CO., 

C  ©. 


PH0T0LITH0  NO.  4: 

List  of  O ’Mara’s  Superior  Oil  Company ’sj  “Our  Specialties” 
Scraps-of -Information  Booklet,  Intervener’s  Exhibit  37.- 
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HO  NO.  1: 


(Intervener’s  Exhibit  34:  Petitioner’s 
Intervener’s  Exhibit  11:  Petitioner’s 
a  Part  of  a  Yard-Stick. 


fv"V  «« 


PHOTOLITHO  NO.  2: 

Photolitho  of  Brand  Made  on  Head  of  Half -Barrel  (Intervener’s  Exhibit 
35:  Petitioner’s  Exhibit  182)  from  Metal  Stencil  (Petitioner’s  Exhibit  178: 
Intervener’s  Exhibit  12).  This  Brand  Was  Introduced  rjs  Petitioner’s  Exhibit 
182  (Intervener’s  Exhibit  35)  at  middle  of  Page  4c|2,  Pet.  Main  Record 
(Pltff.  Exhibit  37).  Part  of  a  Yard-Stick  Is  Shown  in  Place. 


UNITED  STATES  PATENT 

CANCELLATION  NO.  2574 

Assde^SP10?. 


(JjLCo~+^iny- 

BULLETIN  II 


AGAINST 

Galena  Manufacturing  Company 

OF  ILLINOIS 


PETITIONER'S  EXHIBIT  NO - IJ. 

OFFERED  'Aj5l3 

fyyi.  ^  r'  ;f-A. .  (OaHt* 


My  Commission  Expires  Msrch  6,  1935 

SUPERIOR  CRUDE 
MAKES  SUPERIOR  OILS 


cA  review  of  typical 
methods  by  which  refiners 
using  Pennsylvania  Qrade 
Crude  produce . 


BETTER  OILS  FROM  THE  QROUND  UP 


UNITED  STATES  Me. . 
Cancellation 
SUPERIOR  OIL  VvoV c, 

AGAINST 

Gal^'a  manufacturing  Company 

r 

r  .  *x*  . . 


prr)ceH  ano  NoiA.(r  i-ueilic 


Or-v_ 


Patented  July  12,  1932 


1,866,591 


UNITED  STATES  PATENT  OFFICE 

WALTER  &  BA  YUS,  OF  LOS  ANGELES,  CALIFORNIA,  ASSIGNOR,  BY  MESNE  ASSIGN¬ 
MENTS,  TO  FILTROL  COMPANY  OF  CALIFORNIA,  A  CORPORATION  OF  CALIFORNIA 

PROCESS  OF  MAKING  A  SUPERIOR  OIL 


Application  tied  September 

This  invention  relates  to  a  process  by 
which  in  the  preferred  form  it  is  possible  to 
produce  a  petroleum  lubricating  or  trans¬ 
former  oil  which  has  a  lower  SUgh  test,  a 
5'  better  sludging  test,  and  less  carbon  residue, 
than  any  oil  which  can  be  produced  from 
similar  raw  materials  by  any  process  of 
which  I  am  aware. 

If  it  is  not  desired  to  produce  oil  of  such 
10  a  high  grade,  I  may  produce  an  oil  equal  to 
the  usual  commercial  grades  of  today  from 
a  lower  grade  of  raw  materials.  In  case  the 
best  grade  of  oil  is  to  be  made,  the  starting 
material  is  preferably  a  distilled  lubricating 
id  stock  which  may  be  of  thick,  thin,  or  medium 
body.  In  case  an  ordinary  to  very  good 
grade  of  oil  is  to  be  made  by  my  process,  I 
start  with  what  is  known  as  a  “long  resid¬ 
uum”,  thei  still  bottoms  of  an  oil  which  has 
80  not  been  distilled  down  very  far.  Such  ma¬ 
terial  may  vary  greatly  in  composition  and 
boiling  point  according  to  whether  a  heavy 
or  medium  grade  of  oil  is  to  be  produced. 

My  process  requires  special  apparatus  for 
85  commercial  scale  productions,  but  it  is  to  be 
understood  that  the  apparatus  illustrated 
in  the  accompanying  drawing  is  not  the  only 
one  in  which  the  process  may  be  practiced. 

Referring  to  the  drawing,  the  figure  shows, 
*0  in  side  elevation,  and  more  or  less  diagram- 
matically,  the  preferred  apparatus. 

In  the  figure,  10  is  a  steam- jacketed  agi¬ 
tating  tank,  capable  of  withstanding  consid¬ 
erable  pressure.  Its  head  11  accommodates 
*5  two  pipes  13  and  14,  13  of  large  diameter, 
for  introducing  a  powdered  adsorbent,  and 
14  for  introducing  oil.  These  pipes  are  pro¬ 
vided  with  shut-off  valves  13a  and  14a  re¬ 
spectively.  The  bottom  of  the  tank  is  "ro- 
40  vided  with  a  very  large  bottom  discharge 
opening  15.  It  should  be  twelve  inches  or 
more  wide.  An  inlet  pipe  16,  of  equal  width, 
connects  the  opening  15  with  the  top  of  a 
reaction  chamber  17.  In  the  pipe  16,  there 
45  is  a  gate  valve  16a. 

The  reaction  chamber  is  merely  a  vessel 
unprovided  with  any  agitating  gear,  but 
having  a  large  inlet  16  and  an  equally  large 
outlet  18,  having  therein  a  gate  valve  18a. 
50  More  than  one  reaction  chamber  may  be 
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provided  to  serve  one  agitating  tank.  Heat 
insulation  or  a  steam  jacket  may  be  pro¬ 
vided  for  the  reaction  chamber. 

The  outlet  18  of  the  reaction  chamber  is 
arranged  to  discharge  into  an  extractor  19  55 
of  the  kind  known  as  the  Wilhelm  type. 
Such  extractors  are  described  in  U.  S.  Pat¬ 
ents  1,418,503  and  1,611,095  to  Karl  F.  Wil¬ 
helm.  The  apparatus  shown  in  either  patent 
may  be  used.  I  prefer  to  use  an  extractor  80 
not  more  than  13  feet  long  6  feet  in  diameter, 
and  holding  not  more  than  5  tons  of  an  oil- 
clay  mixture. 

The  extractor]  is  provided  with  a  gear  or 
pulley  20  by  which  its  shell  may  be  rotated  85 
about  its  axle  21.  The  axle  is  hollow  and  ac¬ 
commodates  piping  for  a  steam  inlet  22  and 
steam  outlet  23.  The  other  end  forms  an 
inlet  24  for  a  liquid  solvent,  while  25  is  an  exit 
for  mixed  oil  and  solvent.  26  is  an  outlet  70 
from  the  extractor  for  solvent  vapors,  leading 
to  a  condenser  27.  In  the  pipe  26,  there  is  a 
dust  trap  28. 

The  outlet  pipe  29,  for  mixed  oii  and  sol¬ 
vent,  contains  a  pump  30  and  leads  to  a  still  75 
31,  capable  of  separating  accurately,  in  con¬ 
nection  with  th»  condenser  27,  the  mixture 
of  oil  and  light  solvent  which  is  distilled  in 
the  still  31. 

32  is  any  suitable  conveying  means  by  80 
which  a  dry  ponder  may  be  conveyed  from 
the  extractor  19  to  a  reactivating  furnace  33. 
The  latter  is  preferably  of  the  Herreshoff 
type,  but  may  be  a  rotary  cylindrical  kiln. 
From  the  discharge  end  of  the  kiln,  a  con-  85 
veyor  34,  capable  of  handling  a  powder,  is 
provided. 

The  operation  of  the  process  is  as  follows : 

A  charge  of  not  more  than  2 y2  tons  of 
lubricating  stock  or  long  residuum  is  run  into  w 
the  agitating  tapk  10,  and  a  preferably  equal¬ 
ly  heavy  charge  of  an  acid-activated  clay  is 
added.  The  oil  may  be  preferably  slightly 
acid  with  H.SO*.  The  proportion  of  oil  to 
earth  may  range  from  about  20%  to  150%  by  05 
weight,  depending  on  how  much  of  the  oil 
can  oe  absorbed  at  high  temperatures  by  the 
adsorbent.  The  kind  of  adsorbent  which  I 
prefer  to  use  is  the  sulphuric  acid-activated 
clay  known  commercially  as  “FiltroT’.  100 
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IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia. 


Appeal  No.  7941. 


GALENA  MANUFACTURING  COMPANY  OF  ILLI¬ 
NOIS  (Formerly  Known  as  Galena  Axle  Grease  Co.), 

Plaintiff -Appellant, 


v. 

CONWAY  P.  COE,  Commissioner  of  Patents, 
Defendant- Appellee. 

and 

SUPERIOR  OIL  WORKS,  Intervener-Appellee. 


APPENDIX  TO  INTERVENER-APPELLEE’S  BRIEF. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT  OF  CO- 
LUMBIA. 
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Laches :  Testimony  of  Cogswell  and  Eustice. 

I. 

THE  PLAINTIFF-APPELLANT’S  ALLEGATION 

OF  LACHES. 

Excerpts  from  Testimony  Relating  Thereto. 

(See,  also,  Appellant’s  App.,  pp.  07  and  68). 

+  ###***** 


Testimony  of  Harry  F.  Cogswell. 
***###*♦** 
i  Q.  126.  Are  Respondent’s  goods  known  to  the  trade  in 
this  section  of  the  country,  by  which  I  mean,  Pennsylvania 
and  surrounding  territory? 

By  Mr.  Munden :  Objection  is  made  to  this  question 
until  it  is  shown  that  the  witness  is  qualified  to  answer 
as  to  such  a  large  territory. 

534  A.  I  never  saw  a  package  of  their  goods,  and  have 
asked  many  retail  outlets  throughout  Pennsylvania, 
southwestern  New  York,  Ohio  and  Indiana  and  have  yet 
to  find  one  who  has  ever  handled  any  of  their  products. 

Q.  127.  Have  the  duties  of  your  positions  held  with  your 
employer  and  its  predecessor,  the  limited  partnership,  re¬ 
quired  you  to  keep  advised  as  to  competitor  or  competing 
goods, — goods  which  compete  with  goods  of  your  employer 
and  its  predecessor  ?  A.  Naturally  being  interested  in  the 
success  of  my  employers,  I  have  availed  myself  of  every 
opportunity  to  keep  posted  on  competitive  lines  as  far  as  I 
was  able. 

##**####** 

Testimony  of  Charles  E.  Eustice. 

###*###»** 

1124  X-Q.  213.  Would  not  the  names,  Superior  Oil 
Works,  Limited;  Superior  Oil  Company,  and  Supe¬ 
rior  Oil  &  Supply  Company  naturally  betoken  to  your  com¬ 
pany,  the  responsible  officers  thereof,  that  these  several 


Injury :  Excerpts  from  Pleadings. 
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concerns  bearing  these  names  were  severally  engaged  in 
the  sale  of  lubricants?  A.  As  indicated  by  some  of  my  pre¬ 
vious  answers,  our  company  was  unaware  bf  the  existence 
of  these  other  companies  referred  to  during 
1895  to  1905;  and  not  knowing  of  them,  it 
we  would  not  know  that  they  were  severally  engaged  in 
the  sale  of  lubricants. 


the  period  from 
is  obvious  that 


1150  X-Q.  310.  When  did  your  company  first  learn  of 

the  petitioner?  A.  I  believe  about  1^30. 

******  * 

II. 

THE  ALLEGATION  OF  INJURY  TO  THl)  PETITIONER 

(INTERVENER). 

Excerpts  from  Pleadings  and  Testimony  Relating  Thereto. 

Excerpts  from  the  third  amended  petition  |and  the  answer 

THERETO. 

******* 

27.  That  your  petitioner  hereto  appends  photostatic 
469  reproductions  of  letters  written  by  the  respondent 
and  its  counsel  to  your  petitioner  and  its  counsel. 

28.  That  your  petitioner  hereto  appends  a  photostatic 
reproduction  of  a  letter  written  by  the  respondent  to  Penn¬ 
sylvania  Grade  Crude  Oil  Association. 

29.  That  your  petitioner  deems  itself  injured  by  the  con¬ 
tents  of  the  letters,  photostatic  reproductions  of  which  are 
hereto  appended,  and  by  the  sending  of  such  letters,  the 
basis  of  which  is  to  be  found  in  the  aforesajid  registrations 


and  in  each  of  them,  and  in  their  renewal 
newal  of  each  of  them. 


and  in  the  re- 


97 

I  • 


1036 


Respondent  admits  the  allegations  of  para¬ 
graph  27  of  the  Third  Amended  Petition  for  Cancel¬ 
lation. 

28.  Respondent  admits  the  allegations  ojf  paragraph  28 


of  the  Third  Amended  Petition  for  Cancellation 
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Injury:  Testimony  of  Herbert  G.  Eaton. 


29.  Respondent  is  not  informed  concerning  the  allega¬ 
tions  of  Paragraph  29  of  the  Third  Amended  Petition  for 

Cancellation,  and  therefore  denies  said  allegation. 

•  #*•*****# 

Testimony  of  Herbert  G.  Eaton. 

Q.  89.  I  hand  you  copies  of  the  letters  that  were  ap- 
591  pended  to  the  petition  for  cancellation  in  this  case, 
and  of  the  letter  that  forms  the  subject  matter  of  the 
stipulation  that  has  just  been  put  on  the  record;  and  I  ask 
you  what  has  been  the  effect  of  these  letters  upon  the  peti¬ 
tioner  in  the  peaceful  conduct  of  its  business?  A.  At  the 
tiime,  our  attorney,  Mr.  Stone,  received  the  correspondence 
referred  to  above  or  described  in  the  question,  we  were 
planning  to  use  the  word  “Superior”  in  connection  with 
marketing  certain  brands  of  oil,  but,  on  account  of  the  ques¬ 
tion  of  our  right  being  raised,  for  the  time  being,  changed 
our  plans,  and  as  referred  to  in  previous  answer,  discon¬ 
tinued  the  use  of  the  word  “Superior”  in  connection  with 
the  selling  or  branding  of  any  of  our  products.  It  did,  how¬ 
ever,  cause  us  considerable  annoyance  and  expense,  because 
at  the  time  the  matter  of  discontinuance  of  the  word  came 
up,  we  had  negotiated  for  certain  advertising  material, 
which  had  to  be  cancelled,  necessitating  change  in  our  whole 
plan  and  delaying  our  sales  program. 

*  *  *  *  *  *  *  *  *  # 

Testimony  of  Harry  F.  Cogswell. 

*  *  *  *  #  #  *  *  #  # 

Q.  100.  Did  the  petitioner,  in  the  year  1931,  or 
747  thereabout,  ask  for  permission  to  use  the  name  “Su- 
perior’s-Penn”  in  connection  with  the  emblem  of  the 
Pennsylvania  Grade  Crude  Oil  Association?  A.  Yes,  sir. 

Q.  101.  Vi  as  the  petitioner  at  that  time  a  member  of  that 
Association  ?  A.  Yes,  not  only  a  member,  but  one  of  the 
organizers. 

Q.  102.  Vi  as  this  permission  granted  or  refused  ?  A.  Ten¬ 
tatively  granted  by  the  Pennsylvania  Grade  Crude  Oil  As- 


‘SUPERIOR’ 

td  USMTOmCC 


’STICKTITE" 
ncc  us.Mr.omcc 


0^ 


Gauena.1lunois 


lennaylvania  Grade  Crude  uil  Assn* 
Oil  City,  fa* 


July  £8,  1931 


Attention  of  R*J*  Alexander 


Gentlemen: 


—  -t  m vision  It  has  Just  oome  to  the  writer's  attention  that 

D°cKt  under  date  of  July  1  you  sent  out  a  list  of  brands  for  oils 
to  bar  sold  under  the  association  emblem.  We  wish  to  call 
FE8  your^Attention  espeoially  to  the  first  name  on  this  list 


J.  S-  PA  T  £  M  T  QTPtCS 


Superior  * e-Penn  ferret  #8 


We  object  to  the  use  of  this  as  a  trade  mark  for  the  reason 
that  it  has  embodied  our  trade  mark  Superior  without  altera¬ 
tion*  This  trade  mark  is  protected  by  us  under  registration 
numbers  46026  and  51466*  These  registrations  have  been 
properly  renewed  by  our  Company  as  successor  to  the  Galena 
Axle  Grease  company  and  protects  the  use  of  this  name  from 
a  period  of  in  excess  of  ten  years  eajj-lier  than  the  present 
trade  mark  law  went  into  effect,  in  other  words  prior  to  1895. 
under  the  oiroumstanoes  it  wiuld  indicate  that  such  use  of 
this  as  a  brand  will  be  an  infringement*  We  would  suggest 
that  you  eommunioate*  with  the  people  that  you  hare  assigned 
this  name  to  suggesting  that  it  might  be  well  to  adopt  some 
other  name* 

There  is  also  a  very  definite  reason  from  your  own 
point  of  riew  why  you  'would  not  want  this  nape  used  on  your 
Pennsylvania  uil,  namely,  as  our  trade  markets  used  on 
paraffin  and  asphalt  base  oils*  We  shall  Appreciate  hearing 
from  you  in  regard  to  this  matter* 


Very  truly  yo 


ujs. 


JUL 


301 93/ 


CBE^RET 


Galena  manufacturing  co 

OF  ILLINOIS  * 


rKLUOLHT 
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&9GKET  DIVISION 

FEB  2  -  1935 

tf,S.PATBt«TOPF»CE 


UNITED  STATES  PATENT  OFFICE 

CANCELLATION  NO.  2574 

SUPERIOR  OIL  WORKS 

AGAINST 

galena  manufacturing  Company 

op  Illinois 

PETITIONER'S  EXHIBIT  HO  168  ■  * 

Offered _ January.,  31,  192  a . 

This  letter  is  filed  in  fulfilment  of 
the  stipulation  entered  into  upon  the 
record,  at  the  bottom  of  page  38,  of 
the  hearing  had  at  the  City  of  ChioagOj 
in  the  State  of  Illinois,  on  January 
29,  30,  and  31,  1935. 

nAttorney  for  the  Petitioner 
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‘SUPERIOR' 

■nutMTOfna 


STICKTITE" 

noutMTuricr 


^a0,rXu,G^ 


Galena.  Llljnoi  s 

February  6,  1932 


Superior  oil  Works 
Warren,  Pa, 


Attention:  Herbert  G.  Baton 


Gentlemen: 


Tour  letter  of  January  13  concerning  the  use 
of  our  trade  mark  "Superior"  was  duly  received  and  ba4 
been  banded  to  our  oounael  Wilkinson,  Huxley,  hyron  and 
knight  of  Chios go  for  attention.  You  may  expeot  to 
hear  from  them  in  the  very  near  future^ 


.<■ 


;\Very  truly  yours, 

•* 

UAlsil  MAUUP A CTUR LN G  COMPACT 


CSE/R2T 


(p.. 
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*«f  s»  *  Httcr.v 
C»*A»%t«  «.  iv •  0«* 

C  V  » 

*“lT3n  t  c  u 

KOWAWO  W  »  30?K» N* 
»*L»»**  «UN'Jt  H 


io^a»o  somc »vru 

C*»t  M  ThPMJOn 
»u»»ru.  -  Ck*»M 
tout*  *o«i  AT  »QN  i 

oo*don r  hook 


Wilkinson.  Huxley.  Byron  a  Knight 

Counsel  in  Patent  Causes 

r  ■  •  i •  N*-ie«i  B.*».  Ovio»n. 

Chicago 


Charles  C.  Lintmicum 


March 

One, 

1332." 


SUPERIOR  OIL  WORKS, 

Warr«-.n,  Pennsylvania.. 

1  Attention  of  Mr.  Herbert  C.  Eaton. 

Gentlemen: 


Since  the  time  of  your  visit  of  February  9th., 
v.e  have  given  further  careful  consicJ eration  to  the  ques¬ 
tions  rbich  were  discussed  at  that  time. 

As  we  advisee  you,  our  client,  the  Gelena  Manu¬ 
facturing  Company,  and  its  predecessor,  the  Galena  Axle 
Grease  Company,  has  been  using  the  Trade  Mark  "SUPERIOR" 
for  Oils,  since  3837. 

The  trade  mark  was  registered  In  the  United 
States  Patent  Office  on  April  17,  1908,  to  Galena  Axle 
Grease  Company,  Certificate  ICo.  51,465,  for  Cup  Greases 
and  Lubricating  Oils;  and  the  registration  was  renewed 
to  Galena  manufacturing  Company  on  April  17,  1928;  the 
original  registration  having  been  under  the  so-called 
10-year  Proviso  of  the  Act  of  1905. 

As  we  explained  to  you,  the  fundamental  principle 
of  the  Trade  hark  Lav:  is  that  a  trade  mark  is  for  the  pur¬ 
pose  of  indicating  origin  of  the  goods  rith  the  trade  mark 
owner.  It  therefore  becomes  quite  impossible  to  grant  a 
1  license  to  anyone  else  to  use  this  trade  mark,  because  by 
the  very  act  of  doing  this,  a  given  trad^  nark  would  no 
longer  indicate  origin  exclusively  in  one  company. 

If  our  client  should  therefore  grant  any  license 
to  your  company  to  use  the  Trade  Kark  "SUPPJUGR",  its  own 
'  exclusive  rights  to  the  word  would  immediately  be  defeated, 
and  it  would  no  longer  have  exclusive  ownership  of  the 
Trade  Mark  "SUPERIOR",  which,  of  course,  is  the  very  essence 
of.  trade  mark  rights. 
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SUPERIOR  OIL  WORKS, 

March  One,  1952  -  -  Page  2. 


On  behalf  of  our  client,  we  must  therefore  advise 
you  that  our  client  must  insist  that  y6u  should  not  use  the 
Trade  Mark  "SUPERIOR"  in  connection  with  oils,  since  such 
use  would  lead  to  the  danger  of  confusion  v»ith  the  product 
of  our  client,  which  has  exclusive  rights  for  oils  to  the 
trade  mark  in  question. 

'  I 

we  believe  that  there  Would  also  be  serious  danger 
of  confusion  in  the  use  of  you r  corporate  name,  which  con¬ 
tains  the  wore  "SUPERIOR",  and  our  client  oust  reserve  full 
rights  of  action  if  it  should  develop  that  this  corporate 
name  should  at  rny  time  be  used  in  a  way  that  would  lead 
to  confusion  with  the  product  of  our  client. 


Our  own  suggestion  would  be  that  the  simplest  vay 
out  of 'this  entire  difficulty  would  be  for  you  to  adopt  some 
trade  nark  which  is  entirely  different  from  that  of  our  client 
and  to  change  your  corporate  name  so  that  there  is  no  liability 
of  confusion  on  this  score. 

•  | 

*  Very  truly  -  yours, 

•1 

WILKINSON,  HUXLEY^ BYRON^KNIQHT, 


HMH:B 


tlr 
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Wilkinson.  Huxley.  Byron  *  Knight 
Counsel  in  Patent  Causes 

T  i»»t  National  Sana  8u.lo.no  ChaSLESCJUNTM.CUH 

Chicaoo 

March  £4th,.l952 


R.  W.  Stone,  Esq, 

First  Rational  Bank  Bldg* 
ttarren,  Pennsylrania 

Dear  Sir  Galena  Manufacturing  Co*  - 

I  Snnerior  Oil  Works _ 

This  is  to  acknowledge  receipt  of  your  letter  of 
March  23rd  In  regard  to  the  use  of  the  word  "Superior"* 

Rights  In  a  registered  trade  nark  are  of  quite  a 
different  character  from  those  In  patents,  the  essential 
feature  In  the  trade  narks  being  the  date  when  the  use  of 
the  trade  mark  began,  which  In  the  present  Instance  with 
our  client  was  in  the  year  1887.  As  you  state,  the  actual 
registration  of  the  trade  mark  "Superior"  by  the  Galena 
Axle  Grease  Company  was  some  six  years  after  the  date  of 
Incorporation  of  your  client,  the  Superior  Oil  Works,  but 
this  Is  entirely  Immaterial  inasmuch  as  the  registration  by 
our  client  was  under  what  Is  known  as  the  ten  year  proviso 
of  the  Trade  Mark  Act,  which  enables  a  trade  mark,  even  one 
of  descriptive  character,  to  be  registered  If  the  mark  was 
used  from  a  period  prior  to  ten  years  before  1905,  as  was 
explained  In  our  letter  of  March  1st. 

In  the  registration  under  this  ten  year  proviso. 
It  Is  Immaterial  whether  or  not  marks  are  descriptive,  pro¬ 
vided  the  mark  "was  in  actual  and  exclusive  use  as  a  trade 
mark  of  the  applicant,  or  his  predecessor  from  whom  he 
derived  title,  for  ten  years  next  preceding  February  20, 
1905. ■  It  therefore  seems  to  us  that  the  various  cases 
which  you  have  cited  are  not  material* 

I  am  prompted  to  write  this  letter  immediately  as 
it  seems  to  me  that  your  letter  Indicated  that  you  might  be 
under  some  misapprehension  as  to  the  circumstances  of  this 

Particular  case.  Including  the  early  use  of  the  trade  mark 
y  our  client  and  its  registration  under  the  ten  year  pro¬ 
viso  which,  it  seems  to  us,  make  the  cases  that  you  mention 
entirely  Immaterial. 

This  whole  matter  of  registration  under  the  ten 
year  clause  is  discussed  in  a  book  of  Mims  on  Unfair  Com¬ 
petition  in  Trade,  third  Edition,  beginning  page  636,  in 


OCONCC  W  WILKINlON 
N«»*»  M  xviltr 
CMH.lt  L  *V.ON 
HC»Vt V  *  AN<*MT 

XU'ON  t  MiHC* 

w  HOOSKIMI 
»»i*«  MWMOCN 
J*  - 1  »  A  HUMI 
HOWA.O  tOHCHVlLL 

(ail.  m  Thomson 
•(.••cll  n  clank 

LOUI*  NO*CNT*ON 
•onoon  r.  noon 
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#2  -  March  24th,  1922 


connection  with  which  Tarlous  cases  are  cited* 

It  seems  to  us  that  what  was  stated  in  our  letter 
of  March  1st  to  your  client  is  sound/  and  on  account  of 
your  letter,  we  see  no  occasion  to  change  what  was  there 
stated* 

tie  should  be  very  glad  to  hear  from  you  further 
either  now  or  when  your  client  has  definitely  decided  just 
what  position  it  will  take  In  the  master. 

Very  truly  yours 


nJLKINSON, 


KNIGHT 


HMHtEV 
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Chamus  C.  Lintmicum 
ia«z-i9t« 


Wilkinson.  Huxley.  Byron  a  Kniomt 

Counsel  in  Patent  Cause* 

f  i»$t  National  Banm  Builoimo 

Cmicaoo 


February 
Twenty -Eight, 
1933* 


R.  W.  Stone,  Esq., 

First  Rational  Bask  Building, 

Warren,  Pennsylvania. 

Dear  Sir:  Re:  0 ALENA  MANUFACTURING  COMPANY  - 

!  SUPERIOR  OIL  WORKS. _ 

You  will  reseat ar  that  In  the  early  part  of  1932, 
we  had  some  correspondence  regarding  the  use  by  your  client, 
the  Superior  Oil  Works,  of  the  word  "SUPERIOR",  which  we 
consider  Is  an  Infringement  of  the  registered  trade  mark 
of  our  client,  the  Galena  Manufacturing  Company. 

We  also  feel  that  the  use  of  the  word  "SUPERIOR" 
as  part  of  the  corporate  name  of  your  client  is  misleading 
and  constitutes  an  act  of  unfair  competition. 

We  find  on  looking  up  our  file  that  the  last 
letter  which  we  wrote  you  was  on  March  24,  1932,  but  we  do 
not  find  any  record  of  a  reply  to  this  letter. 

We  should  appreciate  It  if  you  will  Immediately 
let  us  have  a  reply  to  our  letter  of  March  24,  1932,  and 
we  must  insist  that  our  client's  rights  In  Its  long-establi shed 
Trade  Mark  "SUPERIOR"  should  be  respected. 


OCONCK  L  WikNiNlOe 
N(N*«  M  MUXLlV 
CNA»Lt»  L  tVlON 
MK»V( V  t  KNlOHT 
HILTON  t  MILLCN 
HOWANO  W  mOOChin) 
"Ak"H  MONOCN 


NOWANO  SONCaVCLL 
rANL  M  THOMSON 
MvatCLL  H.  CLANK 
LOuif  NoecNvaoN 
•onoon  r.  NOOK 


BMH:B 


Very  truly  yours. 


WILKINSON,  HUXLEY,  BYRQN  &KNIGHT, 

By  - 


\ 
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ftCOAGK  l.WICKINtON 
HCNRV  M.HyXUY 
CNARIKS  L.  tVNON 
MCNVWY  •».  RHIQHT 
.MILTON  T.HILLCH 
LowARO  W.  HODGKINS 

^LPH  MUNDC  M 


^wQwAWO  tOWKWVKLL 

r  anl  h.  thom  son 

NOSSCUL.  H.CUNK 
UOOIS  NO«C  NT  SON 
SON  DON  r.  HOOK 


Wilkinson.  Huxley.  Byron  a  Knight 

Counsel  in  Patent  Causes 

First  National  Bank  Ouiloino 

Cmicaoo 


May 

Ten, 

1933. 


R.  *.  STONE,  ESQ., 

First  National  Bank  Building, 
Warren,  Pennsylvania. 


Dear  Sir: 


Charles  C.  Linthicum 
ie«2-i9ie 


Your  letter  of  Uarch  24th  In  regard  to  the 
Superior  Oil  Works  has  been  received,  and  we  have  been 
giving  the  matter  careful  consideration  in  an  effort  to 
arrive  at  a  solution  without  the  necessity  of  litigation. 


We  have  communicated  with  our  client  In  regard 
to  your  statement  in  reference  to  the  early  use  of  the 
word  "SUPERIOR*.  It  is  quite  true  that  several  companies 
did  attempt  to  use  this  trade  mark  for  a  short  time,  but 
all  of  them  ceased  upon  the  representations  of  our  client 
that  the  latter  was  entitled  to  the  exclusive  rights  to 
this  term. 

Among  the  companies  that  so  ceased  using  the 
trade  mark  were  the  Sun  Oil  Company,  the  Durkee  Atwood 
Company  of  Minneapolis,  Minnesota,  And  the  Iowa  Oil  Company 
of  Dubuque,  Iowa.  In  the  case  of  the  Durkee  Atwood  Company, 
the  use  did  not  cease  until  suit  had  actuajlly  been  filed. 

We  have  given  careful  consideration  to  the  sug¬ 
gestion  contained  In  your  letter  that  you  would  be  willing 
to  recommend  to  your  client  that  they  add  &  notation  that 
the  Superior  Oil  Works  is  not  connected  with  any  other  re¬ 
finery,  but  this  would  not  solve  the  difficulty.  The 
point  Is  that  our  client  has  built  up  an  extensive  good¬ 
will  In  connection  with  its  Trade  Mark  "SUPERIOR",  which, 
as  I  think  I  advised  you  before,  they  begaln  to  use  in  1887 
and  have  used  continuously  ever  since. 

My  suggestion  Is  that  the  difficulty  might  be 
solve*  if  your  client  would  adopt  some  entirely  distinctive 
terms  for  use  in  connection  with  its  various  oils  and 
grea&s;  In  other  words,  some  such  term  as  "ACME  Brand", 
"PRIMA  Brand",  or  the  like.  Of  course,  in  suggesting  these 
words,  this  is  merely  for  illustrative  purposes,  as  it 
might  be  that  these  particular  words  are  registered  trade 
marks  of  some  other  company. 
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It  would  seem  to  us  that  It  is  as  much  for  your 
client's  interest  to  clearly  distinguish  its  products 
from  those  of  our  client  as  it  is  to  our  client's  interest 
to  retain  the  exclusive  interest  of  the  term  which  it  has  ! 
used  for  almost  half  a  century. 


I  sincerely  trust  that  you  will  give  this  matter 
further  careful  consideration  so  that,  if  possible,  litiga¬ 
tion  may  be  avoided. 

Very  truly  yours,  j 


UNITED  STATES  fATEHT  OFFICE 

Cancellation  no.  2ff74 
SUPERIOR  OIL  WORKS 

«»N»T 
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sociation,  pending  the  circularizing  of  the  trade  for  a  thirty- 
day  period  (in  line  with  their  established  custom),  but  later 
refused  because  of  objection  being  filed. 

Q.  103.  By  whom  was  the  objection  filed  ?  A.  The  objec¬ 
tion  was  filed  by  the  Galena  Manufacturing  Company 
of  Illinois,  through  its  president,  Mr.  C.  E.iEustice. 


104.  Have  you  a  copy  of  the  objection 


as  filed  with 


the  Association  ?  If  so,  please  read  it  iiijto  the  record. 

i 

[Witness  here  read  into  the  record  the  respondent’s 
letter  dated  July  28,  1931,  and  addressed  to  Pennsyl¬ 
vania  Grade  Crude  Oil  Association.  Sqe  page  483,  T. 
R.,  for  this  letter.] 

Q.  105.  Did  the  petitioner  suffer  injury  by  reason 
748  of  the  filing  of  the  objection  that  you  have  just  read 
into  the  record  in  your  last  preceding  Answer?  If  so, 
please  state  what  it  was.  A.  Yes.  Injury  wjas  suffered  be¬ 
cause  of  the  necessity  of  wasting  a  considerable  quantity 
of  advertising  matter,  purchased  after  thb  approval  of 
the  name  proposed,  by  the  Pennsylvania  Gilade  Crude  Oil 
Association  Directors;  and,  furthermore,  a  ljiaterial  injury 
was  sustained  due  to  the  necessary  delay  m  getting  the 
approval  of  a  suitable  name  to  use  on  petitioner’s  motor 
oils. 


Q.  110  Do  you  know  of  any  injury! that  the  peti- 
531  tioning  corporation,  your  employer,  sustained  by  rea¬ 
son  of  the  registration,  at  the  United  States  Patent 
Office,  of  the  word,  “Superior”?  A.  Yes,  sir.!  We  had  pur¬ 
chased  drain  tags  and  ordered  a  considerable  quantity  of 
advertising  matter  which  could  not  be  used  as  intended,  be¬ 
cause  we  did  not  go  ahead  with  the  marketing  of  our  first- 
line  motor-oil  under  the  name  “Superior.” 


6  Injury :  Stipulation  and  Letter  Relating  Thereto. 

Stipulation. 

##•#•***•• 

It  is  further  stipulated  and  agreed,  subject  to  cor- 

792  rection  by  either  party,  that  the  letter  read  into  the 
record  by  the  witness,  Harry  F.  Cogswell,  in  his  an¬ 
swer  to  Q.  104  oil  sheet  23  of  the  direct  examination  of 
his  deposition  given  at  Washington,  D.  C.,  September 
22nd,  1934,  is  a  true  copy  oil  the  record  of  the  letter 
written  by  the  respondent  and  mailed  to  Pennsylvania 
Grade  Crude  Oil  Assn.,  Oil  City,  Pa.,  July  28,  1931; 
and  that  the  petitioner  will  file  at  the  Patent  Office  the 
original  of  the  said  letter,  marked  Exhibit  166,  and  wfill 
furnish  respondent’s  counsel  with  a  pliotostatic  copy 
thereof  before  final  hearing. 

Letter  accompanying  exhibit  166. 

I 

Hon.  Commissioner  of  Patents,  Washington. 

801  Sir:  In  fulfilment  of  the  second  or  last  paragraph 
of  the  stipulation  entered  into  between  the  parties 
to  the  above-entitled  trade-mark-cancellation  proceed¬ 
ing,  by  their  respective  counsel,  on  the  record  and  set 
forth  in  the  lower  half  of  page  26  of  the  typewritten 
record  of  the  hearing  had  at  the  city  of  Chicago  in  the 
State  of  Illinois,  January  29,  30,  and  31,  1935,  before 
Ruth  Chapman,  a  notary  public,  as  officer,  the  petitioner 
hereinabove-identified  now  files  the  original  of  the  let¬ 
ter  read  into  the  record  by  the  witness,  Harry  F.  Cogs¬ 
well,  in  his  answer  to  question  104  on  typewritten  sheet 
23  of  the  direct  examination  of  his  deposition  given  at 
the  city  of  Washington,  in  the  District  of  Columbia, 

S02  on  the  twenty-second  day  of  September,  1934,  which 
letter  was  addressed  by  the  respondent  to  the  Penn¬ 
sylvania  Grade  Crude  Oil  Assn.,  Oil  City,  Pennsylva¬ 
nia,  July  28, 1931,  and  the  original  of  which  is  now  filed 
herewith  and  marked  Petitioner’s  Exhibit  166  and  a 
photostatic  reproduction  of  which  is  now  furnished 
counsel  for  the  respondent,  together  with  a  carbon  copy 
of  this  letter  to  Your  Honor. 

Signed  at  the  city  of  Washington,  in  the  District  of 
Columbia,  this  second  day  of  February,  1935. 

I 

####«#•••• 
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Exhibit  167 :  Original  of  letter  written  by  the  re- 
793  spondent’s  counsel  to  petitioner’s  counsel  and  dated 
May  10,  1933,  and  received  by  petitioner’s  counsel 
about  the  day  of  its  date. 

********** 

Excerpts  from  the  Intervener’s  answer  and  the  Peti¬ 
tioner’s  (Intervener’s)  third  amended  petition  for 

CANCELLATION. 

mm**  ****** 

Fifth  Defense . 

*  *  #  And  this  intervener  charges  the  fact  to  be 

25  that,  at  no  time,  had  the  plaintiff’s  predecessor,  Ga¬ 
lena  Axle  Grease  Co.,  a  right  of  registration  of  either 
of  the  marks  here  in  controversy,  under  the  laws  in  such 
cases  made  and  provided,  and  that  the  intervener  was,  has 
been  and  still  is  injured  by  the  registrations  here  in  con¬ 
troversy. 

*  *  *  *  *  *  *  \  *  *  # 


24.  That,  upon  information  and  belief,  the  mark  or 
468  notation,  Superior,  was  used  by  the  ^foresaid  limited 
partnership,  Superior  Oil  Works  Limited,  and  by  its 
successor,  the  petitioner,  upon  the  containers  of  refined 
petroleum  products,  including  lubricating  oils,  in  order  that 
that  notation  might  serve  the  functions: 

First:  To  convey  its  ordinary  descriptive,  adver¬ 
tising  and/or  laudatory  meaning  in  connection  with 
such  products ;  and 

Second:  To  form  the  distinguishing,  dominant,  dis¬ 


tinctive  and/or  essential  part  of  the  partnership  name 
and  of  the  corporate  name,  respectively. 


25.  That  your  petitioner  deems  itself  injuifed  by  the  afore¬ 
said  registrations  of  the  mark  or  notation,  Superior,  num¬ 


bered,  respectively,  46,026  and  51,465,  and  by  each  them 


and  by  the  renewal  of  such  registrations  by  the  respondent, 


Galena  Manufacturing  Company  of  Illinois. 


S  Injury :  Testimony  of  Herbert  G.  Eaton. 

26.  That  the  right  of  your  petitioner  to  use  in  trade 
469  the  mark  or  notation,  Superior ,  in  order  to  obtain 
therefrom  the  function  of  its  descriptiveness  in  trade, 
and,  further,  the  function  of  its  distinctiveness  as  the 
dominant  and  distinguishing  feature  or  part  of  its  corporate 
name,  Superior  Oil  Works,  has  been  and  still  is  restricted 
by  the  registrations  numbered,  respectively,  46,026  and  51,- 
465,  and  by  each  of  them,  and  by  the  renewal  of  such  regis¬ 
trations. 

*#####**** 

I  Testimony  of  Herbert  G.  Eaton. 

*•##**■**#** 

Q.  94.  Page  10,  paragraph  23,  of  the  amended  pe- 
593  tition  for  cancellation  in  this  case,  reads  as  follows : 

23.  That,  upon  information  and  belief,  the  appella¬ 
tion,  Superior ,  has  been  used  and  applied  by  and 
throughout  the  oil  trade  commonly  to  indicate  and 
i  designate  degree  of  excellence  or  grade  of  refined  petro- 
■  leum  products,  including  lubricating  oils,  from  time 
immemorial,  and  is  still  so  used. 

Kindly  explain,  for  the  benefit  of  the  Patent  Office  Ex¬ 
aminers,  what  is  the  purport  and  basis  of  this  allegation,  as 
fully  as  may  be  necessary.  A.  The  word  “Superior”  being 
a  descriptive  word  is  and  has  been  used  to  show  quality  of 
the  product  furnished  to  the  public  or  the  buyer,  and  has 
not  generally,  we  believe,  been  used  as  simply  a  trade-name 
without  reference  to  the  quality  supplied. 

By  Mr.  Munden:  Objection  is  made  to  this  answer 
on  the  ground  that  it  is  a  mere  opinion  or  conclusion 
on  the  part  of  the  witness. 

Q.  95.  Is  what  you  have  said  in  your  answer  to  Q.  94  true 
as  applied  to  the  petroleum-oil  industry? 

By  Mr.  Munden:  Objected  to  unless  the  question  is 
limited  to  the  oil  industry  as  the  witness  knows  it. 
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Testimony  of  Herbert  G.  Eatym. 

By  Mr.  Hamilton :  All  questions  asked  are  intended 
to  bring  out  what  a  witness  knows  and  no  specific  lim¬ 
itation  is  required  in  a  question. 

A.  Yes,  I  believe  so. 

«**#*•*«** 

X-Q.  123.  With  reference  to  your  own  company, 
597  that  is,  Superior  Oil  Works,  Limited,  it  is  true,  con¬ 
sidering  the  period  prior  to  February  20,  1905?  A. 
We  personally  interpreted  the  use  of  the  word  as  having 
somewThat  a  double  meaning  as  indicating  quality,  as  well 
as  source  from  w’hich  obtained.  This  last  clause  being  in 
our  case  superfluous  as  the  W’ord  “Superior”  wras  accom¬ 
panied  by  the  firm  name. 

By  Mr.  Munden:  The  answer  is  objected  to  as  not 
being  responsive  to  the  question.  I  will  rephrase  the 
question  as  follow’s : 

X-Q.  124.  Considering  the  period,  prior  jto  Feb.  20,  1905, 
and  having  in  mind  your  answers  to  Q.  94  and  Q.  95,  did 
your  answers  to  Q.  94  and  Q.  95  refer  to  tjhe  Superior  Oil 
Works,  Limited?  A.  Yes,  it  was  largely  descriptive. 

•  *  •  #  *  *  *  i  •  •  # 

Q.  93.  I  hand  you  a  bulletin  on  the  first  or  outer  cover 
page  of  which  appears  this  phrase  or  legend: 

SUPERIOR  CRUDE  MAKES  SUPERIOR  OILS 
And  I  ask  you  where  that  bulletin  came  from  ?  Please 
592  note  the  phrase,  “Better  Oils  from  the  Ground  Up.” 

A.  The  office  of  the  Pennsylvania  G[rade  Crude  Oil 
Association  is  at  Oil  City,  Pennsylvania.  They,  from  time 
to  time,  send  out  literature  relative  to  their  (operations,  and 
the  book  referred  to  was  mailed  to  us  some  ^veeks  ago. 

•  *  *  #  *  *  •  j  #  •  * 

Paragraph  23,  as  amended,  of  the  third  amended  petition, 
and  Respondent's  (Appellant’s)  answer  thereto. 

•  •*••••••• 

So  that  the  said  paragraph  23,  as  thus  amended,  will  read 
as  follows,  viz. : 
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Paragraph  23  of  Petition,  as  Amended. 

23.  That  your  petitioner,  up  to  a  period  almost  im¬ 
mediately  preceding  the  filing  of  its  petition  in  the 
hereinabove-entitled  proceeding  on  or  about  May  8, 
1933,  marked  wooden  containers,  to-wit,  barrels,  of  its 
refined  petroleum  products,  including  lubricating  oils, 
with  the  mark  or  notation,  SUPERIOR ;  and  that, 

1245  owing  to  representations  made  to  your  petitioner  by 
the  respondent,  Galena  Manufacturing  Company  of 

i  Illinois,  your  petitioner  has  suspended  the  marking  of 
such  containers  of  refined  petroleum  products,  includ¬ 
ing  lubricating  oils,  with  the  mark  or  notation,  SUPE¬ 
RIOR,  until  the  question  of  the  validity  of  the  afore¬ 
said  registrations  numbered  46026  and  51465  may  be 
adjudicated.  But  your  petitioner  avers  and  declares 
that  by  such  suspension  of  marking,  your  petitioner 
has  neither  abandoned  nor  intended  to  abandon  either 
its  use  of  the  mark  or  notation,  SUPERIOR,  or  its 
right  to  such  use.  And  your  petitioner  further  avers 
that  your  petitioner  used  continuously  from  its  crea¬ 
tion  and  was  using  at  the  time  of  the  filing  of  its  orig¬ 
inal  petition  herein  on  or  about  May  8,  1933,  and  is 
still  using,  in  the  transportation  of  part  of  its  liquid 
refined  petroleum  products  as  containers,  thereof,  in 

1246  intrastate  and  interstate  commerce,  marked  railway 
tank-cars;  and  that  the  markings  thereon  included, 

at  all  times,  the  notation,  SUPERIOR. 
********** 

23.  Respondent  denies  the  allegations  of  para- 
1262  graph  23  of  the  Third  Amended  Petition  for  Can¬ 
cellation  in  its  amended  form. 

******•••• 

Testimony  of  Herbert  G.  Eaton. 

********** 

589  Q.  84.  Through  what  period  of  years  was  the 
metal  stencil,  Petitioner’s  Exhibit  1,  used  by  both  the 
liiiiited  partnership,  and  its  successor,  the  corporation,  the 
petitioner?  A.  Continuously  through  the  whole  period 
from  the  time  of  its  purchase,  until  its  use  was  complained 
of  by  the  respondent,  as  occasion  required  its  use. 

Q.  85.  Since  the  making  of  the  complaint  to  which  you 
have  just  referred,  has  the  use  of  this  stencil  been  sus- 
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Injury:  Disuse  of  Superior  from  £>tencil. 

pended?  A.  Yes,  as  regards  the  inclusion  of  the  word 
“Superior”  in  connection  with  the  name  of  the  products 
supplied. 


X-Q.  114.  Petitioner’s  Exhibit  1  has  been  in  commercial 
use  in  the  plant  of  the  Superior  Oil  W<j)rks,  petitioner 
herein,  up  until  about  last  week?  A.  My  testimony  was  to 
the  effect  that  it  was  used  up  until  about  the  time  of  the 
complaint  of  the  respondent  regarding  the  word,  “Su¬ 
perior.” 

596  X-Q.  115.  Perhaps,  you  did  not  jmder stand  the 
significance  of  my  question,  and  I  will  rephrase  it  in 
this  manner:  With  reference  to  the  words  ‘[Refined  by  Su¬ 
perior  Oil  Works,  Warren,  Pa.,”  was  Petitjioner’s  Exhibit 
1  used  in  the  barrel  house  of  Superior  Oil  \Yorks  up  to  as 
recently  as  last  week  ?  A.  I  cannot  say. 

X-Q.  116.  Can  you  say,  up  to  July  1st  oi  this  year?  A. 
No,  it  was  used  as  occasion  required  for  thb  stencilling  of 
the  data  contained,  throughout  the  whole  period,  except 
that,  since  the  complaint  of  the  respondent  company,  we 
refrained  from  using  it,  that  is,  we  refrained  from  using 
the  w^ord  “Superior”  contained  in  it;  the  balance  of  the 
stencil  has  been  used  if  and  when  required,  j 
X-Q.  117.  Up  until  how  recently?  A.  Up  until  the  pres¬ 
ent  time. 


i 

Testimony  of  Harry  F.  Cogswell. 


518  Q.  67.  Up  to  a  period  how  recent  jwas  the  word, 
“Superior,”  stencilled  on  packages  containing  lub¬ 
ricating  oil  and  shipped  or  marketed  by  the  partnership, 
Superior  Oil  Works,  Limited,  or  its  successor,  the  corpora¬ 
tion,  Superior  Oil  Works?  A.  About  two  ye^rs. 

Q.  68.  Then  up  to  about  what  date  to  malfe  it  more  def¬ 
inite  ?  Tell  me,  if  you  can.  A.  December,  1931. 


# 
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Injury :  Disuse  of  Superior  from  Stencil. 

Q.  109.  In  your  answers  to  Qs.  67  and  68,  you  say 

530  that  the  word,  “Superior”,  was  stencilled  on  pack¬ 
ages  containing  lubricating  oil  shipped  or  marketed 

by  the  corporation,  the  petitioner,  up  to  a  period  as  recent 
as  two  years  ago,  or  December,  1931.  Can  you  say  why  the 
stencilling  of  the  word,  “Superior”,  was  suspended  by 
your  present  employer  ?  A.  Mr.  Eaton  explained  to 

531  me  that  a  question  had  been  raised  as  to  the  right 
to  operate  under  the  name  of  Superior  Oil  Works, 

and  that  he  deemed  it  best  to  not  use  the  word  “Superior” 
for  the  time  being,  except  as  it  was  used  as  a  part  of  the 
corporate  name. 

i  By  Mr.  Munden:  Objected  to  as  hearsay;  therefore 
inadmissible. 

**•**##*•# 

Q.  111.  Can  you  say  as  to  any  other  form  of  injury  occa¬ 
sioned  by  this  registration  described  in  my  last  preceding 
question?  A.  Certain  injuries,  the  value  of  which  could  not 
be  calculated,  were  suffered  because  the  petitioner  could  not 
capitalize  upon  the  advertising  of  the  name  “Superior” 
upon  its  fleet  of  tank  cars. 

i  Q.  112.  Was  there,  also  by  this  registration,  brought 
about  a  deprivation  of  obtaining  from  the  use  in  trade  of  the 
word,  “Superior,”  by  the  petitioning  corporation,  your  em¬ 
ployer,  the  function  of  descriptiveness  of  the  word,  “Su¬ 
perior”? 


Objection  by  Mr.  Munden:  Objected  to  as  leading 
and  as  calling  for  a  conclusion  by  the  witness,  as  to  the 
effect  of  a  legal  proceeding. 

A.  I  am  not  prepared  to  answer. 

Q.  113.  Do  you  regard  the  word  or  notation,  “Superior,” 
as  descriptive? 

By  Mr.  Munden :  The  question  objected  to  as  merely 
i  calling  for  the  opinion  of  the  "witness. 


Injury :  Disuse  of  Superior  from  S  tencil.  13 
532  A.  I  do. 

Q.  114.  Do  you  regard  the  word  or  notation,  “  Su¬ 
perior,’  ’  as  laudatory  and  advertising? 

By  Mr.  Munden :  Same  objection  as  to  the  preceding 
question. 

A.  I  do. 

Q.  115.  Has  not  your  employer,  the  petitioner,  been  de¬ 
prived  of  the  function  of  descriptiveness  and  of  advertising 
of  this  word  or  notation,  “Superior,”  by  this  registration? 

By  Mr.  Munden:  Objected  to  as  leading  and  an  ob¬ 
vious  attempt  to  get  the  witness  to  chapge  his  answer 
that  he  is  not  prepared  to  answer  a  question  of  this 
same  sort. 

By  Mr.  Hamilton :  Under  the  most  rudimentary  rules 
of  evidence,  I  am  entitled  to  lead  the  witness  after  he 
has  made  an  answer  such  as  he  did  when  he  said  he  was 
not  prepared  to  answer. 

A.  Most  certainly. 

********** 

Stipulation. 

793  It  is  stipulated  and  agreed  by  and  between  the 

parties  to  this  proceeding  by  their  respective  counsel 
that  the  respondent’s  counsel  wrote  and  R.  W.  Stone, 
Esq.,  counsel  for  the  petitioner  at  the  date  of  the  letter, 
March  24, 1932,  received  the  following  letter: 

[Here  follows  a  copy  of  a  letter  from  the  respond¬ 
ent’s  attorneys  to  the  petitioner’s  counsel  (R.  W.  Stone, 
Esq.).  The  letter  was  dated  March  24,  1932,  and  a 
lithograph  copy  is  to  be  found  as  pages  480  and  481, 
Transcript  of  Record.] 
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!  THE  ALLEGED  INVALIDATING  USERS. 

EXCERPTS  FROM  TESTIMONY  RELATING  THERETO. 

i  (A).  The  Cleveland  User  by  O’Mara’s  Superior  Oil 

Company. 

Petitioner's  (Intervener's)  testimony-in-chief.  Peti¬ 
tioner's  MAIN  RECORD  (PlTFF.- APPELLANT'S  EX.  37), 
pages  200-204.  Transcript  of  record,  pages  623  to 
627. 

OLGA  KRIVO. 

(See,  also,  Appellant's  App.,  pages  73  and  74.) 
######*#*• 

623  Q.  2.  How  long  have  you  been  in  the  employ  of 
The  Cleveland  Directory  Co.?  A.  Approximately 

ten  years. 

Q.  3.  Has  that  employment  been  continuous  ?  A.  Yes ;  it 
has. 

Q.  4.  Are  you  familiar  with  the  books  and  the  library 

of  The  Cleveland  Directors  Co.?  A.  Yes. 

* 

Q.  5.  In  that  library,  is  there  a  complete  set  of 

624  the  City  Directory  of  the  city  of  Cleveland?  A.  Yes. 

Q.  6.  From  what  year?  A.  1848. 

Q.  7.  Do  you  know  of  any  duplicates  of  that  directory 
that  are  obtainable  by  purchase  from  1880  to  1905,  inclu¬ 
sive?  A.  We  have  only  the  one  set  for  our  own  use. 

Q.  8.  I  show  you  a  directory  and  ask  you  what  it  is?  A. 
This  is  the  Cleveland  City  Directory  for  the  year  ending 
June,  1882. 

Q.  9.  Please  look  at  page  530  of  that  directory  and  read 
into  the  record  what  you  there  find  listed  regarding  Su¬ 
perior  Oil  Company?  A.  “Superior  Oil  Company,  Manu¬ 
facturers  of  Illuminating  and  Lubricating  Oils,  William  G. 
Rose,  President;  Jesse  H.  McMath,  Sec.  &  Treas.  Office 
and  Works  on  Kinsman  St.,  at  C.  &  P.  Rwy.  crossing.” 
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Q.  10.  I  hand  yon  a  photostat  print  of 
of  a  page  numbered  530,  and  ask  you  of  w' 
are  reproductions?  A.  They  are  the  reprc| 
title  page  and  page  530  of  the  Cleveland  Di 
ending  June,  1882. 


title  page  and 
}iat  these  prints 
ductions  of  the 
ectory  for  year 


dentified  by  the 
Notary  is  asked 


By  Mr.  Hamilton:  The  prints  just  ii 
witness  are  offered  in  evidence  and  the 
please  to  mark  them:  Petitioner’s  Exhibit  90,  Repro¬ 
ductions  of  title  page  and  page  530  of  Cleveland  City 
Directory,  June,  1882. 

By  Mr.  Munden:  Objection  is  made  to  the  entry  of 
this  exhibit  for  the  reason  that  the  subject  matter  of 
the  exhibit  has  no  pertinency  to  the  present  issue. 

Q.  11.  I  hand  you  a  copy  of  the  Cleveland  City  Directory 
for  the  year  ending  July,  1883,  and  ask  ytu  whether  you 
find  listed  therein  substantially  the  same  nape  and  descrip¬ 
tion  as  given  by  you  in  your  answer  to  Q.  A.  Yes. 

Q.  12.  I  ask  you  the  same  question, — Q.  (LI, — with  refer¬ 
ence  to  Cleveland  City  Directory  for  the  ybar  ending  July, 
1884?  A.  Yes,  with  the  exception  that  Jam|( 
pears  as  President. 

Q.  13.  Do  you  find  this  listing,  Superior  0il  Company,  in 
the  Cleveland  City  Directories  that  you  have  in  your  ref¬ 
erence  library  here  for  the  years  between 
1S94?  A.  I  have  examined  the  directories  from  1885  to  the 
one  ending  July  of  1894;  and  the  Superior  Oil  Company 
listing  does  not  appear  in  any  of  them. 


Q.  19.  I  hand  you  nine  sets  of  print) 
626  includes  the  print  of  a  title  page  and 
and  I  ask  you  to  state  of  what  thesR 
are  reproductions.  A.  The  first  set  is  a 
the  title  page  of  the  Cleveland  Directory  fo 
ing  July,  1898;  also  of  page  791,  which  sho\!r 
William  T.  O’Mara,  and  page  1036,  which  s' 
of  the  Superior  Oil  Co.  The  second  set  is  a 


es  H.  Clark  ap- 


s,  each  of  which 
prints  of  pages ; 

sets  of  prints 
Reproduction  of 
r  the  year  end- 
s  the  listing  of 
hows  the  listing 
reproduction  of 
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the  title  page  of  the  Cleveland  Directory  for  the  year  end¬ 
ing  July,  1899,  and  page  799,  which  shows  the  listing  of 
William  T.  O’Mara,  and  page  1049,  which  shows  the  listing 
of  the  Superior  Oil  Co.  The  third  set  is  a  reproduction  of 
the  title  page  of  the  Cleveland  Directory  for  the  year  end¬ 
ing  July,  1900,  and  of  page  818,  showing  the  listing  of 
William  T.  O’Mara,  and  page  1072,  showing  the  listing  of 
the  Superior  Oil  Co.  The  fourth  set  is  a  reproduction  of 
the  title  page  of  the  Cleveland  Directory  for  the  year  end¬ 
ing  July,  1901,  and  of  page  S64,  showing  the  listing  of 
William  T.  O’Mara,  and  page  1135,  showing  the  listing  of 
the  Superior  Oil  Co.  The  fifth  set  is  a  reproduction  of  the 
title  page  of  the  Cleveland  Directory  for  the  year  ending 
August,  1902,  and  of  page  916,  showing  the  listing  of  Wil¬ 
liam  T.  O’Mara,  and  page  1206,  showing  the  listing  of  the 
Superior  Oil  Co.  The  sixth  set  is  a  reproduction  of  the  title 
page  of  the  Cleveland  Directory  for  the  year  ending  Au¬ 
gust,  1903,  and  of  page  953,  showing  the  listing  of  William 
T.  O’Mara,  and  page  1252,  showing  the  listing  of  the  Su¬ 
perior  Oil  Co.  The  seventh  set  is  a  reproduction  of  the 
alphabetical  title  page  of  the  Cleveland  Directory  for  the 
year  ending  July,  1904,  and  of  page  978,  showing  the  list¬ 
ing  of  William  T.  O’Mara,  and  page  1283,  showing  the  list¬ 
ing  of  the  Superior  Oil  Co.  The  eighth  set  is  a  reproduc¬ 
tion  of  the  title  page  of  the  Cleveland  Directory  for  the 
year  ending  August,  1905,  and  of  page  1036,  showing  the 
listing  of  William  T.  O’Mara,  and  page  1361,  show- 
627  ing  the  listing  of  the  Superior  Oil  Co.  The  ninth  set 
is  a  reproduction  of  the  title  page  of  the  Cleveland 
Directory  for  the  year  ending  August,  1906,  and  of  page 
1021,  showing  the  listing  of  William  T.  O’Mara,  and  page 
1345,  showing  the  listing  of  the  Superior  Oil  Company. 
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(A).  The  Cleveland  User  by  O’Mara’s  Superior  Oil 

Company  (Contd.). 

Petitioner 's  (Intervener's)  testimony-ij^-chief.  Peti¬ 
tioner's  main  record  (Pltff.- Appellant's  ex.  37), 
pages  228-234.  Transcript  of  record]  pages  652  to 
658. 

WILLIAM  H.  ANSCHUTZ. 

William  H.  Anschutz,  a  witness  called  by  and  on 

652  behalf  of  the  petitioner,  being  first  difly  sworn,  doth 
depose  and  say  in  answer  to  interrogatories  pro¬ 
pounded  to  him  by  James  Hamilton,  Esq.,  (Counsel  for  the 
petitioner,  as  follows,  to-wit : 

Question  1.  What  is  your  name,  age,  occupation  and  resi¬ 
dence?  Answer.  William  H.  Anschutz;  nex^  birthday  will 
be  sixty-six ;  oil  jobber ;  1431  West  84th. 

Q.  2.  By  whom  were  you  employed  in  1889?  A.  That 
was  the  first  year  with  the  Standard  Oil  Company  of  Ohio. 

Q.  3.  And  how  long  did  you  continue  in  that  employ¬ 
ment?  A.  Including  September  1st,  1901. 

Q.  4.  Was  this  employment  by  Standard  Oil  Corn- 

653  pany  continuous  between  the  dates  you  have  just 
mentioned?  A.  Continuous. 

Q.  5.  Please  state  what  were  the  duties  o::  your  employ¬ 
ment.  A.  In  the  Marine  Department,  during  the  naviga¬ 
tion  season;  close  of  navigation  to  opening  of  navigation, 
calling  on  the  jobbing  oil-trade. 

Q.  6.  About  what  months  of  the  year  were  you  engaged 
in  the  duties  of  the  Marine  Department?  A.  Between  April 
1st  and  December  1st. 

Q.  7.  And  during  those  warmer  months  of  the  year,  did 
you  canvass  the  jobbing  trade  at  all?  A.  Nqt  at  all.  None. 

Q.  8.  During  the  closed  season,  the  winter  months,  closed 
to  navigation,  were  those  the  months  dur'ng  which  you 
called  on  the  jobbing  trade?  A.  That  is  correct. 

Q.  9.  Did  this  calling  on  the  jobbing  trhde  during  the 
winter  months  begin  with  the  year  1889,  whe|  you  went  into 
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the  employment  of  the  Standard  Oil  Company?  A.  I  don’t 
think  so. 

Q.  10.  Can  you  say  about  how  long  it  was  after  1S89  that 
you  began  calling  on  the  jobbing  trade?  A.  My  best  recol¬ 
lection,  I  started  December,  1890,  to  call  on  the  jobbing 
trade. 

Q.  11.  In  what  place  or  places  was  this  jobbing  trade 
located?  A.  Various  parts  of  the  city  of  Cleveland. 

i  Q.  12.  What  were  the  products  of  the  Standard  Oil  Com¬ 
pany  for  which  you  solicited  orders  ?  A.  Lubricating  oils 
and  greases. 

Q.  13.  Did  you  solicit  any  orders  for  burning  oils?  A.  I 
don’t  think  so. 

Q.  14.  After  starting  calling  on  the  jobbing  trade  during 
the  winter  months  here  in  Cleveland,  was  your  calling  con¬ 
tinuous  from  season  to  season  during  the  time  that  you 
were  employed  by  the  Standard  Oil  Company,  or  was  it  in¬ 
terrupted?  A.  It  was  continuous  up  to  1896,  every  season. 

iQ.  15.  Then  what  happened  to  interrupt?  A.  Well,  they 
put  another  man  in  my  place  and  I  did  nothing  in  the  winter 
months. 

Q.  16.  Mention  some  of  the  customers  of  the 
654  Standard  Oil  Company  here  in  Cleveland  from  whom 
you  solicited  orders  during  the  period  1890  to  1S96? 
A.  Atlantic  Refining  Company;  the  A.  G.  Harbaugh  Com¬ 
pany;  the  Fred  G.  Clark  Company;  Monitor  Oil  Company; 
Leader  Oil  Company;  Superior  Oil  Company;  Valley  Oil 
Company;  and  others  I  don’t  remember. 

Q.  17.  Did  you  ever  know  the  late  William  T.  O’Mara? 
A.  Yes. 

Q.  18.  Did  he  bear  any  relation  to  the  Superior  Oil  Com¬ 
pany  that  you  have  mentioned?  A.  I  suppose  he  was  the 
Superior  Oil  Company. 

Q.  19.  Did  you  take  orders  from  Mr.  O’Mara  for  refined 
petroleum  products?  A.  Yes. 

Q.  20.  When  vrere  these  orders  taken?  A.  During  the 
time  I  called  on  the  jobbing  trade. 
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Q.  21.  And  referring  now  particularly  to  Mr.  O’Mara 
again,  up  to  what  year  did  you  take  orders  from  him  for 
refined  petroleum  products?  A.  Well,  eveiy  winter  from 
1890  to  1896. 

Q.  22.  What  refined  petroleum  products  did  you  take 
orders  for  from  Mr.  O’Mara?  A.  Steam  cyli4der  oils ;  steam 
cylinder  stocks ;  red  oils ;  paraffine  oils ;  caster  oils ;  neutral 
oils  and  greases. 

Q.  23.  Were  these  products  furnished  the  Standard 
Oil  Company  to  Mr.  O’Mara?  A.  They  were  delivered  to 
the  Superior  Oil  Company. 

Q.  24.  Do  you  know  where  they  were  delivered  ?  A.  At 
the  Superior  Oil  Company’s  warehouse  on  Champlain 
Street,  to  my  best  recollection. 

Q.  25.  How  was  the  account  for  these  products  delivered 
to  Superior  Oil  Company  carried  or  run?  A.  You  mean  in 
packages  ? 

Q.  26.  No.  I  am  endeavoring  to  ask  you  how  the  ac¬ 
counting  or  billing  for  these  goods  by  Standard  Oil  Com¬ 
pany  was  done?  In  what  name?  A.  They  were  ordered 
and  charged  and  billed  to  the  Superior  Oil  Company. 

Q.  27.  How  do  you  know  that?  A.  The  order  was 
655  given  for  the  Superior  Oil  Company ;  and  I  know  they 

were  billed  to  the  Superior  Oil  Company;  and  I  know 
I  got  checks  in  payment  of  them  from  the  Superior  Oil 
Company. 

Q.  28.  Did  you  see  the  invoices?  A.  No,  I  didn’t  see  the 
invoices. 

Q.  29.  Did  you  handle  any  statements  rendered  by  the 
Standard  Oil  Company  to  Superior  Oil  Company?  A.  Fre¬ 
quently. 

Q.  30.  Did  you  receive  any  checks  in  payment  of  those 
statements?  A.  Quite  often. 

Q.  31.  By  whom  were  those  checks  made  out?  A.  Checks 
from  the  Superior  Oil  Company.  I  don’t  know  who  made 
them  out. 

Q.  32.  How  were  the  checks  signed?  A.  Superior  Oil 
Company,  per  W.  T.  O’Mara,  as  I  recollect. 
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Q.  33.  Do  you  know  Mr.  William  A.  Hickey?  A.  I  did 
at  the  time. 

!Q.  34.  How  was  he  occupied?  A.  He  was  in  the  ware¬ 
house  of  the  Superior  Oil  Company. 

Q.  35.  Did  you  ever  visit  that  warehouse?  A.  I  went  by 
it  a  good  many  times  but  didn't  make  it  any  business  to 
visit  there. 

Q.  36.  Where  did  you  call  on  Mr.  O’Mara?  A.  At  that 
time  they  had  their  offices  in  the  Century  Building,  Su¬ 
perior  Avenue. 

Q.  37.  Did  you  know  Mr.  George  H.  Bouscay?  A.  Yes. 

Q.  3S.  At  this  time — at  this  period,  1890  to  1896?  A.  All 
through  that  period. 

Q.  39.  By  whom  was  he  employed  during  that  period? 
A.  Standard  Oil  Company. 

Q.  40.  What  were  the  duties  of  that  employment  ?  A.  He 
started  in  as  office  boy. 

Q.  41.  And  later  during  the  period,  what  were  his  duties  ? 
A.  He  called  on  the  jobbing  trade  when  I  left  the  jobbing 
trade.  He  took  it  up. 

Q.  42.  Was  there  any  connection  of  which  you  know  be¬ 
tween  the  Planet  Oil  Company,  the  Leader  Oil  Corn- 
656  pany  and  Superior  Oil  Company,  in  the  carrying  on 
of  their  businesses  ?  A.  The  only  connection  I  remem¬ 
ber  is  that  they  all  used  the  same  warehouse  but  separate 
offices. 

Q.  43.  To  the  best  of  your  recollection,  how  many  years 
did  you  call  on  Mr.  O’Mara  as  one  of  the  jobbing  trade? 
A.  Well,  to  the  best  of  my  recollection,  I  think  it  was  from 
’90  to  ’96. 

Q.  44.  How  do  you  fix  the  year  1896  as  the  year  that  you 
ceased  to  call  on  the  jobbing  trade?  A.  Well,  from  my 
recollection,  they  put  Mr.  Bouscay  on  from  the  office  to 
handle  that  trade  in  the  summer  time,  and  put  him  in,  in 
the  winter  time,  as  their  general  jobbing  salesman. 

Q.  45.  But  how  do  you  fix  the  year  1896  as  the  year  in 
which  this  change  occurred  ?  A.  I  know  the  last  four  or  five 
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years  I  was  with  the  company,  I  did  nothing  in  the  winter 
time  except  draw’  my  salary. 

Q.  46.  How  do  you  fix  the  year  1901  as  the  year  during 
which  you  severed  your  relation  as  an  employee  of  Stand¬ 
ard  Oil  Company *  A.  Well,  1  started  in  myself  in  business 
on  September  1st,  1901. 

Q.  47.  How  were  the  refined  petroleunli  products  that 
you  sold  as  agent  for  the  Standard  Oil  Company  to  Su¬ 
perior  Oil  Company  packaged?  A.  At  tjhat  time,  there 
were  only  wooden  packages  for  lubricating  oils,  in  two 
sizes,  what  they  called  barrels  and  half-barrels.  Greases 
were  put  up  in  tin  cans  and  wooden  buckets. 

Q.  48.  When  these  packages  were  delivered  by  Standard 
Oil  Company  to  Superior  Oil  Company  at  the  latter’s  ware¬ 
house,  what  marks  or  tags  or  labels  did  they  bear,  if  any? 
A.  All  goods  leaving  Standard  Oil  Compaiiy  plants  to  job¬ 
bers,  including  Superior  Oil  Company,  were  never  branded. 
They  were  always  sent  with  the  tag  on  the  heads  of  the 
barrels  or  packages  in  writing  what  were  contained  in  them. 
Blank-head  packages,  for  the  reason  that  all  jobbers  had 
their  own  brands  put  on,  including  Superior  Oil  Company. 


(A).  The  Cleveland  User  by  O’Mara’s  Superior  Oil 
Company  (Contd.). 


Petitioner's  (Intervener’s)  testimony-in-chief.  Peti¬ 
tioner’s  MAIN  RECORD  (  PlTFF.- APPELLANT’S  KX.  37), 
pages  187  to  193.  Transcript  of  record,  pages  609  to 
617. 

GEORGE  H.  BOUSCAY 


(See,  also,  Appellant’s  App.,  pages  61)  to  72) 


Q.  2.  When  did  you  first  enter  the  employment  of 
the  Standard  Oil  Company  of  Ohio?  A.  December 
15th,  1890. 
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Q.  3.  Has  your  employment  by  that  Company  been  inter¬ 
rupted  during  the  years  that  have  intervened  since  1890? 
A.i  No,  niv  employment  has  been  continuous. 

Q.  4.  Briefly,  what  was  your  first  employment,  or  the 
duties  of  that  employment,  with  that  Company?  A.  I  was 
employed  in  what  was  then  known  as  the  Lubricating  Oil 
Department,  as  office  boy,  mailing  letters,  filing,  and  dis¬ 
tributing  various  correspondence. 

Q.  5.  At  any  time  during  your  employment,  was  it  a  part 
of  your  duties  to  solicit  orders  for  that  company?  A.  Yes. 

Q.  6.  When  did  you  first  begin  to  solicit  orders?  A.  On 
or  about  February,  1893. 

Q.  7.  In  what  city  were  you  employed  in  February,  1893  ? 
A.  In  the  city  of  Cleveland,  Ohio,  Cuyahoga  County. 

Q.  8.  How  long  did  you  continue  in  that  city,  employment 
in  that  company,  part  of  the  duties  of  which  involved  the 
solicitation  of  orders  for  its  products?  A.  Approximately 
fifteen  years. 

Q.  9.  What  were  the  products  of  The  Standard  Oil  Com¬ 
pany  of  Ohio  for  which  you  solicited  orders?  A.  Various 
grades  of  lubricating  oils,  greases,  candles,  refined  oils,  and 
gasolines. 

*****#•#*# 

Q.  14.  Who  was  identified  with  Superior  Oil  Corn- 

610  pany  of  Cleveland  as  one  of  its  principal  officers  at 
the  same  time, — that  is,  in  1893  or  thereabouts. 

A.  William  T.  O’Mara. 

**#*##***# 

Q.  21.  Did  you  take  orders  from  these  three  companies, 
or  from  any  of  them,  for  the  products  of  The  Stand- 

611  ard  Oil  Company  of  Ohio  prior  to  1905?  A.  Yes. 

i  Q.  22.  From  how  early  a  date  did  you  take  orders 
from  these  three  companies,  or  from  any  of  them  for  the 
products  of  The  Standard  Oil  Company  of  Ohio?  A.  1894, 
1S95,  1896 — on,  for  approximately  ten  or  twelve  years. 


i 
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Q.  23.  Were  the  orders  taken  by  you  for  your  employer, 
The  Standard  Oil  Company  of  Ohio,  filled?  A.  Yes. 

**##**#*## 

Q.  44.  I  ask  you  Q.  22  directed  specifically  to  The  Supe¬ 
rior  Oil  Company,  of  Cleveland,  with  which  Mr.  William  T. 

0 ’Mara  was  identified;  that  is  to  say,  from  how  early 
615  a  date  did  you  take  orders  from  that  company,  Su¬ 
perior  Oil  Company,  for  the  products  of  The  Stand¬ 
ard  Oil  Company  of  Ohio?  A.  From  approximately  Feb¬ 
ruary,  1894. 

Q.  45.  And  were  such  orders  taken  froih  Superior  Oil 
Company  bv  vou  for  vour  employer,  Standard  Oil  Company 
of  Ohio,  filled?  A.  Yes. 

*#*»#***•* 

Q.  25.  Was  this  procedure  followed  by  you  from  1894  on, 
for  the  time  or  period  of  ten  or  twelve  years  to  which 
612  you  have  referred?  A.  Yes,  with  the  exception  of 
possible  vacation  periods  or  other  emergencies. 

Q.  26.  During  this  period  to  which  I  referred  in  my  last 
preceding  question,  Q.  25,  what  was  the  nathre  of  the  prod¬ 
ucts  that  you  sold, — that  is,  that  your  Company  sold  through 
you, — to  Superior  Oil  Company  with  which  Mr.  William  T. 
O’Mara  was  identified?  A.  Cylinder  stock^,  paraffine  oils, 
neutral  oils,  and  occasional  cup  greases. 

Q.  27.  What  kind  of  oils  are  cylinder  shocks?  A.  Cyl¬ 
inder  stocks  are  sold  as  cylinder  oil  to  lubricate  the  steam 
cylinders  of  stationary  engines. 

Q.  28.  Is  the  same  true  of  paraffine  oils  apd  neutral  oils? 
A.  Paraffine  and  neutral  oils  are  used  for  the  lubrication  of 
other  parts  and  bearings  of  stationary  engines. 

Q.  29.  You  said  in  your  answer  to  Q.  19,  that  “Mr. 
William  A.  Hickey  branded  their  packages.”  From  what 
period  was  this  true?  A.  From  approximately  the  year 
1S94,  to  my  knowledge  ten  or  twelve  years. 
*#*##•#•** 

Q.  37.  Did  the  brands  that  you  affixed,  ad  referred  to  in 
your  answer  to  my  last  question  immediately  preced- 
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614  ing, — Q.  36, — bear  wording  such  as  that  shown  in  the 
sketch  that  you  made  and  that  has  been  offered  in 

evidence  as  Petitioner’s  Exhibit  89?  A.  Yes. 

Q.  38.  During  the  period  from  1894  on,  of  which  you  have 
testified,  did  you  see  packages  branded  as  shown  in  Exhibit 
89,  marked  for  shipment?  A.  Yes. 

Q.  39.  Were  these  markings  for  shipment,  markings  that 
indicated  name  of  consignee  and  place  of  destination?  A. 
Yes. 

Q.  40.  Were  the  places  of  destination  outside  ol‘ 

615  the  State  of  Ohio  in  any  cases?  A.  Yes,  in  many 
cases. 

Q.  41.  Was  that  also  true  of  places  of  destination  within 
the  State  of  Ohio?  A.  Yes. 

Q.  42.  Can  you  recall  any  particular  consignments  by 
name  of  consignee  and  place  of  destination?  A.  I  cannot 
recall  names  of  consignees,  but  do  remember  shipments 
showing  South  Carolina,  Arkansas;  I  recall  that,  because 
the  shipments  were  for  so  distant  a  destination. 
«*•••••*•* 

'  (A).  The  Cleveland  User  by  O’Mara’s  Superior  Oil 

Company  (Contd.). 

Petitioner’s  (Intervener’s)  testimony-in-chief.  Peti¬ 
tioner’s  MAIN  RECORD  (Pl.TFF.- APPELLANT’S  EX.  37), 

1  pages  242-251.  Transcript  of  record,  pages  668  to  677. 

NORA  M.  LALLY. 

(See.  also ,  Appellant’s  App.,  pp.  79  and  80.) 

668  Q.  2.  Are  you  a  church  organist?  A.  Yes. 

•  *•*•###  * 

Q.  4.  Was  the  late  William  T.  O’Mara  a  relative  of 
yours?  A.  He  was  my  uncle. 

Q.  5.  Were  you  at  any  time  employed  by  Mr.  O’Mara? 
A.  Yes.  When  he  started  the  Superior  Oil  Company,  I  went 
as  his  secretary. 


IN  THE  UNITED  STATES  PATENT  OFFICE 

Before 

The  Examiner  of  Interferences 
for  Trade-Marks 


In  the  Matter  of 

Superior  Oil  Works 
Petitioner. 

against 

Galena  Manufacturing  Company 
of  Illinois, 

Respondent, 


•ooOoo- 

) 

) 


) 

) 

#*** 


Petition  for  Cancellation 
No.  2574 


of 


Trade-Mark  Registration 
No.  5  1  6  5 

Effected  April  17,  1906 

Renewed  April  17,  1926 


Sketch  of  the  Brand  -  Petitioner's  Exhibit  ^9 


'p°j 


3V- 


613 


Cleveland  User:  Testimony  of  Noraj M.  Lally.  25 

Q.  6.  When  did  you  leave  that  employment  ?  A. 
669  About  1903. 

Q.  7.  When  did  the  employment  begin?  A.  In  Oc¬ 
tober,  1893. 

Q.  8.  How  continuous  was  that  employment  during  the 
ten  years.  A.  All  the  time. 

Q.  9.  How  do  you  fix  the  year  1893  as  the  year  of  the 
beginning  of  the  employment?  A.  My  father  took  us  to  the 
World’s  Fair  in  August;  then  I  went  w}th  him  when  I 
came  home,  in  October,  1893. 

Q.  10.  What  was  the  nature  of  the  business  conducted 
by  your  uncle,  Mr.  O’Mara?  A.  I  would  say  he  was  an 
oil- jobber. 

Q.  11.  Did  he  conduct  his  business  as  an  oil-jobber  under 
a  name  and  style?  A.  Under  the  name  pf  the  Superior 
Oil  Company. 

Q.  12.  Now,  what  sort  of  a  business  dip  he  conduct  as 
an  oil-jobber  under  the  name  of  Superior  Oil  Company — 
that  is,  how  did  he  get  the  business  to  which  he  sold?  A. 
We  had  a  Bradstreet’s  book;  and  he  took  the  names  of 
those  whom  he  thought  would  be  interested  in  using  the 
different  brands  of  oil.  He  checked  those  for  me;  and  I 
addressed  the  envelopes  to  those  people,  ii|i  which  we  sent 
circular  letters  describing  the  oil. 

Q.  13.  What  sort  of  a  business  would  y<^u  call  that?  A. 
How  do  you  mean? 

Q.  14.  Would  you  call  it  a  mail-order  business?  A.  A 
little  on  that  order,  I  would  think. 

Q.  15.  Besides  addressing  these  circular  letters  of  which 
you  have  spoken,  what  other  duties  did  you  perform?  A. 
Very  occasionally,  when  the  orders  came  ill,  I  would  enter 
them  in  the  order  book;  but,  as  a  general  thing,  my  only 
duties  were  stenographic. 

Q.  16.  What  was  the  object  sought  to  be  accomplished 
by  getting  out  these  circular  letters  of  which  you  have 
spoken?  A.  To  secure  orders  from  the  people  to  whom  we 
wrote. 
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Q.  17.  Before  Mr.  O’Hara,  your  uncle,  started  this 

670  oil  jobbing  business  under  the  name  and  style  of  Su¬ 
perior  Oil  Company,  in  October,  1893,  in  what  line  of 

work  was  he  engaged?  A.  He  was  in  the  Leader  Oil  Com¬ 
pany;  and,  prior  to  that,  an  expert  accountant, 

•  i*  •  *  *  *  *  *  *  * 

Q.  19.  What  kind  of  goods  did  he  sell  as  an  oil-jobber? 
A.  Superior  machine  oil,  Superior  cylinder  oil,  Superb  en¬ 
gine  oil,  I  think  Superior  farm-machine  oil.  There  might 
have  been  others;  but  I  don’t  remember  them. 

Q.  20.  Did  he  sell  any  greases?  A.  I  don’t  remember 
that. 

By  Mr.  Hamilton:  The  petitioner  offers  in  evidence 

671  the  booklet  inquired  about  in  the  questions  immedi¬ 
ately  preceding;  and  the  Notary  is  asked  please  to 

i  mark  the  same  “Petitioner’s  Exhibit  126,  Scraps-of- 
Information  Booklet.” 

By  Mr.  Munden:  This  exhibit  is  objected  to  as  hav¬ 
ing  no  materiality  to  the  present  issue. 

Q.  25. 1  now  call  your  attention  to  three  books  of  account, 
which  are  lettered,  respectively,  “A,”  “B,”  and  “C,”  on 
their  front  outer  covers.  Are  you  able  to  tell  from  what 
custody  these  books  of  account  were  gotten?  A.  Do  you 
mean  where  I  got  them? 

Q.  26.  Precisely.  A.  From  amongst  Mr.  O’Hara’s  ef¬ 
fects.  Pie  died  three  months  ago. 

Q.  27.  In  later  years,  that  is  in  more  recent  years,  was 
Mr.  O’Hara  actively  engaged  in  business?  A.  For  the 
past  five  years  he  has  been  doing  very  little.  He  con¬ 
ducted  his  business  from  his  home. 

Q.  28.  Was  any  part  of  his  home  reserved  for  the  keep¬ 
ing  and  storage  of  his  books  that  pertained  to  his  busi¬ 
ness?  A.  Yes;  he  used  one  room  as  an  office. 

Q.  29.  And  where  did  you  find  these  three  books  ?  A.  In 
that  room. 


i 
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Q.  30.  I  now  ask  you,  what  are  these  thr^e  books,  respec¬ 
tively?  A.  They  are  all  order  books. 

Q.  31.  What  was  the  office  routine  that  was  followed  at 
the  offices  of  Mr.  0 ’Mara’s  Superior  Oil  Company,  during 
your  employment  there,  from  1893  to  1903,  with  regard  to 
accounting?  A.  You  mean  entering  the  orders? 

Q.  32.  Yes.  A.  The  mail  was  opened  in  the  morning  by 
Mr.  O’Mara;  orders  were  entered  in  the  j^rder  book  each 
morning;  and  replies  dictated  for  the  rejst  of  the  corre¬ 
spondence.  Mr.  Hickey,  the  shipping  clel*k,  called  about 
noon  and  these  orders  were  given  to  him]  and  he  in  turn 
shipped  them  to  their  destination. 

Q.  33.  You  have  just  said  that  “orders  were  entered  in 
the  order  book  each  morning.”  Are  these  order 
672  books  the  ones  to  which  you  there  refer?  A.  Yes. 

Q.  34.  What  has  ever  become  of  the  orders  that 
were  received  and  from  which  these  entries  were  made  ?  A. 
Doubtless  they  were  destroyed. 

Q.  35.  Who  entered  these  orders  in  these  order  books? 
A.  Mr.  O’Mara  usually  did,  very  rarely  I  did. 

Q.  36.  How  familiar  are  you  with  the  handwriting  of 
your  late  uncle,  Mr.  O’Mara?  A.  Very  familiar. 

Q.  37.  How  was  that  familiarity  gotten?  A.  Association 
with  him  in  the  office. 

Q.  38.  I  will  ask  you  please  to  look  through  these  order 
books  and  to  say  in  whose  handwriting  the  entries  therein 
were  made.  A.  I  find  in  order  book  marked  “A,”  page 
119,  I  entered  under  date  of  Monday,  May  17,  1897,  four 
orders,  and  one  on  the  preceding  page,  11|8.  In  the  same 
order  book  “A,”  under  date  of  Tuesday,  May  25th,  on 
page  123,  eight  orders,  and  page  124,  four  orders  were  en¬ 
tered  bv  me.  In  the  same  order  book  “Ar  under  date  of 
Saturday,  July  3rd,  1897,  on  page  139  and  page  140  and 
page  141, 1  find  nineteen  orders  entered  in  mv  handwriting. 
So  far  as  I  find,  all  other  entries,  in  order  book  “A,”  are 
in  Mr.  0 ’Mara’s  handwriting.  In  order  book  “B,”  all 
entries  are  in  Mr.  0 ’Mara’s  handwriting. 
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Q.  39.  Leaving  out  of  consideration  the  first  three  pages 
of  the  order  book  marked  “C”  and  the  order  of  W.  J. 
Brown  at  the  top  of  page  4  of  that  order  book,  in  whose 
handwriting  do  you  find  the  other  entries  in  that  order 
book  “C”  to  have  been  made,  so  far  as  your  cursory  exami¬ 
nation  at  this  time  enables  you  to  say?  A.  Mr.  0 ’Mara’s, 
so  far  as  I  can  see. 

Q.  40.  Do  you  know  who  prepared  and  pasted  in  place 
the  labels  that  are  pasted  on  the  outside  front  covers  of 
these  order  books,  and  that  read:  “Orders  June  8th — 1896 
to  March  31st — 1898,”  on  order  book  “A,”  front  cover; 
“Orders  April  1st,  1898,  to  June  10th,  1901,”  on  front 
cover  of  order  book  “B”;  and  “Orders  June  8th,  1901,  to 

March  24th,  1905,”  of  order  book  “C,”  front  cover? 
673  A.  It  looks  like  Mr.  O’Mara’s  printing. 

By  Mr.  Hamilton:  The  petitioner  offers  in  evidence 
the  three  order-books  marked,  respectively,  “A,”  “B,” 
“C”;  and  the  Notary  is  asked  to  marked  them,  respec- 
tivelv :  “Petitioner’s  Exhibit  127,  Order-Book  ‘A’ 

!  “Petitioner’s  Exhibit  128,  Order-Book  ‘B’  “Peti¬ 
tioner’s  Exhibit  129,  Order-Book  ‘C’  there  being 

1  excepted  from  this  otfer  as  to  Order-Book  “C”  pages 

1  1,  2  and  3  and  the  order  of  W.  J.  Brown  on  page  4  of 
Order-Book  “C.” 

By  Mr.  Munden:  These  exhibits  are  objected  to  on 
the  ground  that  they  have  no  relevancy  to  the  present 
issue. 

•  1  *  *  •  #  *  *  *  *  * 

Q.  41.  I  call  your  attention  to  the  entries  on  pages  183 
and  184  of  Order-Book  “C,”  Petitioner’s  Exhibit  No.  129; 
and  I  ask  you  whether  you  find  there  recorded  certain  or¬ 
ders  that  are  not  in  the  handwriting  of  Mr.  O’Mara?  A. 
Yes,  there  are  some.  I  left  there  1903  (pointing  to  date 
line  at  the  top  of  the  page,  183). 

Q.  42.  Please  state,  by  the  name  of  the  party  ordering 
or  whose  order  is  recorded  on  pages  183  and  184,  the  orders 
that  are  not  there  recorded  in  the  handwriting  of  Mr. 
O’Mara.  I  mean  by  “there,”  on  pages  183  and  184  of  Order- 
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Book  “C.”  A.  Henry  Pensyl;  C.  W.  Denesia ;  E.  E.  Reist; 
Miller  and  Helmer,  on  page  183;  and  J.  A.  ^IcNutt;  James 
H.  Stuart;  the  Nitro  Powder  Company,  on  phge  184. 

Q.  43.  In  these  Order-Books  “A,”  “B”  and  “C,”  Peti¬ 
tioner’s  Exhibits  127,  128  and  129,  are  ther<p  entries  other 
than  those  of  the  orders  ?  A.  Yes. 

Q.  44.  Please  state  what  are  the  entries  by  their 
674  general  description?  A.  Road  over  which  order  was 
shipped,  amount  of  freight,  total  amount  of  bill,  the 
order  numbers,  dates  of  shipment,  and  the  number  of  days’ 
credit  in  which  to  pay  bills  and  the  business  cjf  each. 

Q.  45.  Please  interpret  the  entry  of  the  order  of  R.  M. 
Strout  that  you  find  on  page  123  of  Order-Book  “A”  and 
the  other  markings  made  on  that  page  with  reference  to 
that  entry?  A.  An  order  was  received  May  25th,  1897, 
from  R.  M.  Strout,  Durham,  Androscoggin  (bounty,  Maine, 
care  of  Lewiston,  for  one-half  barrel  Superior  cylinder  oil 
at  27  cents  per  gallon,  amount  $8.37,  and  one-half  barrel 
Superb  engine  oil  at  16  cents  per  gallon,  amount  $4.96, 
total  $13.33.  60  days  credit.  General  Store,  Bradstreet 
rating  XD.  The  number  of  this  order  was  11822.  Order 
was  shipped  over  the  Lake  Shore,  Michigan  Southern  Rail¬ 
road,  May  26,  1897.  Freight  $2.42 ;  discount  26  cents.  Blue 
pencil  check  means  the  bill  had  been  paid. 

Q.  46.  Did  Mr.  O’Mara  give  you  instructions  as  to  the 
form  of  entering  these  orders?  A.  Yes. 

Q.  47.  And  the  memoranda  pertaining  thereto?  A.  Yes. 

Q.  48.  Kindly  state  briefly  what  those  instructions  were. 
A.  I  don’t  understand  your  question. 

Q.  49.  I  mean,  what  I  am  endeavoring  to  elicit  from  you 
is  this:  You  have  testified  that  Mr.  O’Mara  was  an  expert 
accountant  at  one  time  and  before  he  engaged  in  the  oil 
business.  Now,  with  regard  to,  for  example,  the  abbrevia¬ 
tion  “Supr.”  please  state  what  that  abbreviation  was  used 
to  indicate?  What  word?  A.  Superior. 

Q.  50.  Is  there  a  general  resemblance  between  your  en¬ 
tries  and  those  made  by  Mr.  O’Mara? 
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Mr.  Munden:  Objected  to  for  the  reason  that  the 
exhibit  is  the  best  evidence. 

A.  I  think  so. 

i  Q.  50A.  Did  Mr.  0  ’Mara  give  you  any  instructions  as  to 
the  form  to  be  followed  in  entering  the  orders?  A.  Yes. 

*****#*#•• 

Q.  52.  Was  all  business,  that  is,  were  all  transac- 

675  tions  by  Mr.  0 ’Mara’s  Superior  Oil  Company  as  to 
sales  incorporated  in  these  order  books  “A,”  “B” 

and  “C”?  A.  Yes,  I  think  so. 

**#**#**#• 

Q.  65.  Can  you  at  this  time  tell  us  in  what  office 

676  buildings  Mr.  0 ’Mara’s  Superior  Oil  Company  oc¬ 
cupied  offices  during  the  time  of  your  employment  by 

Mr.  O’Mara,  and  the  years  when  he  occupied  offices  in  these 
buildings  ?  A.  Society  for  Savings  Building,  Public  Square ; 
Mercantile  National  Bank  Building,  Superior  and  West 
6th  Street.  I  do  not  remember  date  of  moving  to  latter 
building. 

•  ***•#•#*• 

Q.  67.  During  the  time  of  your  employment,  wrho  was 
warehouseman  for  Mr.  0 ’Mara’s  Superior  Oil  Company? 
That  is,  from  1893  to  1903?  A.  Mr.  William  Hickey. 

Direct  examination  closed.  No  cross-examination. 
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(A).  The  Cleveland  User  by  O’ Mara’s  Superior  Oil 
Company  (Contd.). 

Petitioner’s  (Intervener’s)  testimony-in-chief.  Peti¬ 
tioner’s  main  record  (Pltff.- Appellant’s  ex.  37), 
pages  205-216,  and  252-255.  Transcript  of  record, 
pages  628  to  640,  and  pages  678  to  682. 

WILLIAM  A.  HICKEY.  | 

( See,  also ,  Appellant ’s  App.,  pp.  80  and  81). 

Q.  2.  Have  you  ever  been  connected  with  the  sale 

628  of  refined  petroleum  products  in  any  way?  A.  Yes, 
sir. 

Q.  3.  When  did  that  connection  first  begin?  A.  I  should 
say  about  1894. 

Q.  4.  And  how  long  did  that  connection  persist  or  con¬ 
tinue?  A.  Up  until  1907. 

Q.  5.  In  questions  that  I  shall  ask  you  hereafter, 

629  during  this  examination,  I  shall  confine  the  period 
inquired  about  to  the  ten-year  perioc|l  embraced  be¬ 
tween  February  20,  1895,  through  and  including  February 
20,  1905.  So,  going  now  to  the  early  or  reihote  period  be¬ 
ginning  February  20,  1895,  I  ask  you  what  was  your  con¬ 
nection  with  the  sale  of  refined  petroleum  products  at  that 
time?  That  is,  on  February  20,  1895,  and  subsequently? 
A.  My  first  duties  were  as  shipping  clerk. 

Q.  6.  By  whom  were  you  employed  as  shipping  clerk?  A. 
By  three  companies:  The  Leader  Oil  Company,  Superior 
Oil  Company  and  Planet  Oil  Company. 

•  #  *  #  *  #  *|#  •  • 

Q.  10.  Are  you  acquainted  with  a  gentleman  named 
George  H.  Bouscay  ?  A.  Yes. 

Q.  11.  At  what  time  did  you  first  make  Mr.  Bouscay’s 
acquaintance?  A.  About  1894. 

Q.  12.  State  briefly  in  what  way  you  came  to  know  Mr. 
Bouscay.  A.  Mr.  Bouscay  was  a  salesman  for  the  Standard 


32  Cleveland  User :  Testimony  of  Wm.  A.  Hickey. 

Oil  Company  and  called  daily  at  the  office  to  pick  up  orders 
for  our  requirements. 

*##*•***•• 

i  Q.  14.  The  witness  need  not  answer  the  question  just 
put — Q.  13 — and  I  will  ask  him  this  question.  Did  your  em- 
i  ployment  at  the  time  of  which  we  have  been  speaking 
630  include  taking  charge  of  refined  petroleum  products 
received  at  your  place  of  employment?  A.  Yes,  sir. 

Q.  15.  Restricting  your  answer  to  the  affairs  of  the  Su¬ 
perior  Oil  Company,  were  any  of  the  refined  petroleum 
products  received  at  your  place  of  employment  at  this  time 
delivered  there  for  the  account  of  Mr.  0 ’Mara’s  Superior 
Oil  Company?  A.  Yes,  sir. 

Q.  16.  Were  any  of  the  refined  petroleum  products  de¬ 
livered  at  your  place  of  employment  at  this  time  for  the 
account  of  Mr.  0 ’Mara’s  Superior  Oil  Company  delivered 
there  by  reason  of  or  through  orders  taken  by  Mr.  Bouscay 
for  the  Standard  Oil  Company?  A.  Yes. 

Q.  17.  Please  state  the  nature  or  kind  of  these  refined 
petroleum  products.  A.  Cylinder  oil,  engine  oil,  machine 
oils,  harness  oil,  cup  greases,  axle  grease. 

Q.  18.  How  were  the  oils  packaged?  A.  In  half  barrels, 
barrels  and  cans. 

Q-  19.  Were  the  packages  marked  as  they  were  received 
by  you  ?  A.  They  had  a  tag  attached. 

Q.  -0.  What  was  marked  on  the  tag?  A.  Superior  Oil 
Company. 

.  Q.  21.  What  was  there  on  the  head  of  the  barrels  as  they 
were  received?  A.  Simply  a  shipping  tag;  the  gauge  was 
on  there  too,  number  of  gallons.  The  kind  of  oil  was  on  the 
shipping  tag. 

Q.  22.  In  your  answer  to  Q.  5,  you  have  said  that  your 
first  duties  were  as  shipping  clerk.  For  how  long  a  period 
did  you  perform  the  duties  of  shipping  clerk.  A.  Thirteen 
years. 

Q.  23.  What  were  your  duties  as  shipping  clerk  for  this 
length  of  time?  A.  To  mark  consignee’s  name  on  one  end 
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of  package  and  stencil  company  name  and  kind  of  oil  on 
another. 

Q.  24.  Confining  your  answer  to  the  ten-y^ar  period  be¬ 
tween  February  20,  1895,  and  February  20,  1905,  and  to 
the  Superior  Oil  Company’s  consignments,  please 
631  state  what  was  stencilled  on  that  end  of  the  package 
opposite  the  one  that  bore  the  consignee’s  name, — 
that  is,  the  wording  as  you  recall  it.  A.  The  Superior  Oil 
Company,  Superior  Cylinder  Oil,  Cleveland,  Ohio. 


Q.  32.  How  many  “fill-in”  stencils  did  you  use 
632  during  the  period  of  which  we  are  speaking  and  for 
consignments  of  the  Superior  Oil  Company?  A. 
Cylinder  Oil,  Engine  Oil,  Machine  Oil,  Harness  Oil,  Sepa¬ 
rator  Oil,  Floor  Oil ;  that  is  all  I  can  think  of  now. 

Q.  33.  How  were  the  greases  packaged  and  marked?  A. 
The  consignee’s  name  on  top  of  package,  stencil  on  side. 

Q.  34.  In  what  were  the  greases  packaged?  A.  Usually 
in  wooden  pails. 

Q.  35.  What  wording  was  cut  in  the  stencil  that  was  used 
for  marking  these  packages  of  grease?  A.  “Superior  Oil 
Company,  Superior  Axle  Grease,  Cleveland,  Ohio.” 
#*####  #>!(■#• 

Q.  37.  Can  you  recall  at  this  time  the  names;  of  any  of  the 
consignees  that  were  branded  on  the  packages  of  refined 
petroleum  products  shipped  by  Mr.  0 ’Mara’s;  Superior  Oil 
Company  during  this  ten-year  period?  A.  Nc»;  I  cannot. 

Q.  38.  I  ask  you  the  same  question,  substituting  places  of 
destination  outside  of  the  State  of  Ohio  for  “names  of  any 
of  the  consignees”?  A.  I  would  say  that  they  were  shipped 
into  all  states  east  of  a  line  drawn  from  the  westerly  side  of 
North  Dakota  down  to  Texas. 

Q.  39.  What  was  the  significance  of  the  word  “Superior” 
that  formed  a  part  of  the  wording  of  the  “fill-in”  stencil? 

By  Mr.  Munden:  Objection  is  made  to  this  question 
on  the  ground  that  it  calls  for  a  conclusion  to  be  drawn 
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by  a  witness  who  lias  been  qualified  only  as  a  fact  wit¬ 
ness. 

A.  I  would  say  that  it  was  used  as  a  trade  brand. 

634  Q.  40.  Can  you  tell  us  what  was  the  genesis  or  de¬ 
rivation  of  that  name,  “Superior”?  A.  Because  it 

fitted  in  with  the  name  Superior  Oil  Company. 

Q.  41.  And  can  you  tell  us  what  was  the  genesis  or  deri¬ 
vation  of  the  word  “Superior”  as  used  in  the  name  of  the 
company  of  Mr.  O’Mara  ?  A.  1  would  say  that  it  was  simply 
a  trade  name. 

Q.  42.  Were  any  of  the  consignments  of  Mr.  0 ’Mara’s 
Superior  Oil  Company  shipped,  during  this  ten-year  period, 
to  points  within  the  State  of  Ohio,  while  branded  as  you 
have  described  and  exemplified  by  your  sketch,  Petitioner’s 
Exhibit  101  ?  A.  Yes,  they  were. 

*i*  #  #  *  *  #  *  *  • 

X-Q.  50.  When  did  you  leave  the  employ  of  the 

635  Superior  Oil  Company?  A.  In  1907. 

X-Q.  51.  And  after  that  time  were  you  ever  en¬ 
gaged  again  in  the  oil  business?  A.  No. 

*  !  *  *  *  *  *  *  *  #  * 

Q.  57.  Mr.  William  T.  O’Mara  did  not  appear  at 

636  this  hearing  this  afternoon  to  testify  as  a  witness. 
Have  you  any  information  as  to  the  cause  of  his  non- 

appearance  ?  A.  His  niece  advises  that  he  is  seriously  ill. 

*i*  *  *  *  *  #  *  •  • 

By  the  Magistrate,  Mr.  Brandenburg:  Since  the  fail- 

637  ure  of  Mr.  William  T.  O’Mara  to  appear  as  a  witness 

!  noted  in  the  notice  of  taking  testimony  before  me,  I 

i  have  made  an  investigation  as  to  the  cause  of  that  fail¬ 
ure  to  appear;  and  I  have  ascertained  that  Mr.  O’Mara 
is  seriously  ill  and  is  unable  to  appear  here  or  to  have 
his  testimony  taken  anywhere  else.  The  physician  in 
attendance  on  Mr.  O’Mara  has  recommended*  that  Mr. 
O’Mara  be  taken  to  a  hospital.  I  have  prepared  and 
the  physician  has  executed  a  certificate  under  oath 
which  I  annex  to  my  certificate  as  an  officer  in  this 
proceeding. 
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By  Mr.  Hamilton:  In  order  that  t 
of  Patents  may  understand  what  the 
order  to  assure  the  attendance  of  MrJ  William  T. 
O’Mara  as  a  witness,  I  beg  to  state  that  Mr.  O’Mara 
was  served  with  a  subpoena  instructing  him  to  attend 
here  at  2:00  o’clock  yesterday  afternoon  to  give  his 
testimony  in  this  proceeding.  I  hold  here  in  my  hand  a 
telegram  which  I  exhibit  to  counsel  for  the  respondent 
and  which  is  dated  at  Cleveland  on  April  13,  1934,  and 
which  was  sent  me  by  the  United  States  Marshal  here 
and  which  runs  as  follows:  “Superior  Oil  Witnesses 
Krivo  and  O’Mara  Served  Personally,  Hickey  by  Wife. 
United  States  Marshal.”  Mr.  O’Mara  is  illness  has 
come  as  a  surprise  to  the  petitioner  and  has  crippled 
the  petitioner  in  the  gathering  of  its  propfs.  Mr.  Wil¬ 
liam  A.  Hickey  is  here  and  has  kindly !  consented  to 
further  examination  and  I  have  recalled  Mr.  TTickev 
and  shall  proceed  with  his  further  examination  at  this 
time,  which  will  save  expense  to  both  parties  and  be, 
as  I  see  it,  conducive  to  economy  of  the  proceeding,  and 
the  convenience  of  the  parties. 

William  A.  Hickey,  being  recalled,  and  being  cautioned 
that  he  is  still  under  oath  in  giving  his  Testimony,  de- 
638  poses  and  says  as  follows  in  answer  to  interroga¬ 
tories  propounded  by  Mr.  Hamilton  (deposition  be¬ 
gun  at  11:20  o’clock  A.  M.,  April  18,  1934): 

Q.  60.  Briefly  explain  for  the  benefit  of  the  (Commissioner 
of  Patents  in  what  way  and  how  far  your  duties  brought 
you  in  contact  with  the  orders  just  mentioned,  during  that 
ten-year  period.  A.  Every  day  I  received  from  the  Su¬ 
perior  Oil  Company  bills  of  lading  with  brands  of  materials 
to  be  shipped  marked  on  each  bill  of  ladingl 

Q.  61.  By  whom  were  the  bills  of  lading  prepared?  A. 
They  were  prepared  in  the  office  of  the  Superior  Oil 
Company. 

Q.  62.  What  was  the  procedure  that  you  then  followed 
upon  receipt  of  these  bills  of  lading?  A.  Th<ji  name  of  the 
consignee  was  placed  upon  one  end  of  j:he  package  ; 


le  Commissioner 
petitioner  did  in 
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639  and  the  stencil  bearing  the  name  of  the  Superior  Oil 
Company  and  the  kind  of  oil  the  package  contained. 

Q.  63.  Do  you  mean  by  your  last  answer  immediately 
preceding  that  the  stenciling  described  by  you  yesterday  in 
your  answer  to  Q.  24,  and  in  your  answers  following  thereto 
was  done  upon  the  package?  A.  I  would  say  yes. 

By  Mr.  Munden :  That  question  and  the  answer 
thereto  are  objected  to  for  the  reason  that  the  question 
is  grossly  leading. 

Q.  64.  After  the  package  was  stenciled,  what  was  done 
with  it?  A.  It  was  taken  to  the  depot,  bill  of  lading  re¬ 
turned  to  me  and  by  me  returned  to  the  Superior  Oil 
Company. 

#  ,  *  #  •  #  •  «  *  #  * 

Q.  67.  Was  this  procedure  followed  throughout  the  ten 
year  period,  1895  to  1905?  A.  It  was. 

Q.  68.  And  was  this  procedure  followed  both  in  case  of 
goods  shipped  inter-state  as  well  as  intra-state,  as  you  testi¬ 
fied  yesterday,  for  account  of  Mr.  0 ’Mara’s  Superior  Oil 
Company  during  the  ten-year  period?  A.  It  was. 

•  i  #  •  *  *  #  #  #  *  ■* 

Q.  74.  I  infer  that  you  did  not  grasp  the  purport  of  my 
question.  I  will  endeavor  to  explain  it  by  saying  that 
the  name  or  designation  inquired  about  was  the  name 

640  or  designation  that  the  trade,  the  customers  of  Mr. 
0 ’Mara’s  Superior  Oil  Company,  gave  to  his  goods 

or  called  them  by?  A.  They  were  called  Superior  Cylinder 
Oil,  Superior  Machine  Oil,  Superior  Harness  Oil,  Superior 
Separator  Oil. 

•  i#  #  •  *  *  #  #  #  * 

William  A.  Hickey,  a  witness  called  by  and  on 
67S  behalf  of  the  petitioner,  being  first  duly  sworn,  doth 
depose  and  say,  in  answer  to  interrogatories  pro¬ 
pounded  to  him  by  James  Hamilton,  Esq.,  counsel  for  the 
petitioner,  as  follows,  to-wit: 


Cleveland  User :  Testimony  of  Wm.  A.  Hickey.  37 

Q.  2.  I  hand  you  three  books  which  have  been  introduced 
in  evidence  and  marked,  respectively,  Petitioner’s  Exhibits 
127, 128  and  129 ;  I  ask  you  whether  you  are  able  to  identify 
those  books?  A.  I  am. 

Q.  3.  As  what  do  you  identify  them?  A.  Sales  books  of 
the  Superior  Oil  Company. 

Q.  4.  During  your  employment  by  Superior  Oil  Com¬ 
pany,  Mr.  0 ’Mara’s  concern,  were  you  brought  into  contact 
with  those  books?  A.  Yes,  sir. 

Q.  5.  Please  explain  in  what  way.  A.  Quite  often  the 
bill  of  lading  was  missing.  Mr.  O’Mara  would  ask  for  it, 
show  me  the  book,  and  tell  me  that  he  gave  me  that  bill  of 
lading  on  a  certain  date.  He  would  then  want  to  know  why 
it  had  not  been  returned.  I  would  then  take  a  copy  of  the 
order  number,  name  of  consignee  and  date  1  received  bill 
of  lading;  and  then  trace  the  bill  of  lading. 

Q.  6.  Do  you  now  recall  any  other  way  in  which  you 
were  brought  in  contact  with  these  books?  A.  No,  I  don’t 
think  I  do. 

Q.  7.  Do  you  know  Nora  M.  Lallv?  A.  I  do. 

Q.  8.  When  did  you  first  know  her?  A.  When  I  first 
started  to  work  at  the  Superior  Oil  Company. 

Q.  9.  How  did  it  come  about  that  you  met  Miss 
679  Lallv?  A.  I  was  introduced  to  her  bv  Mr.  O’Mara. 

Q.  10.  By  whom  was  she  employed,  if  by  any  one? 
A.  By  Mr.  O’Mara. 

Q.  11.  In  what  capacity?  A.  I  would  say  as  office 
assistant. 

Q.  12.  In  dealing  with  the  office  of  Mr.  0 ’Mara’s  Supe¬ 
rior  Oil  Company,  did  you  have  any  dealings  with  Miss 
Lally?  A.  Occasionally.  When  Mr.  O’Mara  was  out,  I 
would  secure  the  bills  of  lading  from  Miss  Lally. 

Q.  13.  Please  tell  us  again,  for  I  think  von  have  already 
testified  in  your  first  deposition,  what  were  the  duties  of 
your  employment  at  the  warehouse  occupied  by  Superior 
Oil  Company  of  Mr.  O’Mara,  jointly  with  other  oil  com¬ 
panies?  A.  I  had  charge  of  the  warehouse;  and  our  duties 
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were  receiving  oil  shipments  that  came  in  and  re-sliipping 
same  on  bills  of  lading  furnished  by  Superior  Oil  Company, 
and  returning  signed  bills  of  lading  to  Mr.  O’Mara. 

Q.  14.  Signed  by  whom  ?  A.  By  the  railroad  agent. 

Q.  15.  Do  you  know  Jacob  Klein?  A.  I  do. 

Q.  16.  Was  lie  employed  by  you?  A.  He  worked  in  the 
same  building,  but  he  was  not  employed  by  me. 

Q.  17.  By  whom  were  you  employed?  A.  By  the  Supe¬ 
rior  Oil  Company,  Standard  Oil  Company,  and  Leader  Oil 
Company. 

Q.  18.  By  whom  was  Mr.  Klein  employed?  A.  By  the 
same  people  who  employed  me. 

Q.  19.  And  what  were  the  duties  of  his  employment  ?  A. 
Marking,  stenciling,  shipping  packages. 

Q.  20.  "What  relation  did  he  bear  to  you,  if  any?  A.  As 
an  assistant. 

Q.  21.  In  stenciling  the  containers,  or  packages,  shipped 
by  Mr.  0 ’Mara’s  Superior  Oil  Company,  as  you  have  de¬ 
scribed  in  your  first  deposition,  please  say  whether  and  on 
what  occasion,  if  any,  you  used  the  stencil  for  half  barrels 
in  stenciling  the  heads  of  full  barrels?  A.  We  sometimes 
i  lost  the  barrel  stencil,  and  in  that  case  used  the  half- 
680  barrel  stencil.  We  eventually  did  away  with  the 
barrel  stencil  entirely,  using  the  half-barrel  for  both 
barrel  and  half-barrel  stencil. 
*********  * 

Q.  30.  What  were  the  periods  of  employment  of  these 
assistants,  long  or  short?  A.  Short,  mostly,  except  Mr. 
Klein. 

Q.  31.  Did  you  have  many  of  these  assistants,  or  only 
a  few?  A.  Only  a  few,  during  the  busy  season. 

Q.  32.  Did  you  always  have  an  assistant  ?  A.  Not  always. 

Q.  33.  WLen  did  you,  yourself,  enter  the  employ  of 
Mr.  O’Mara’s  Superior  Oil  Company?  A.  About  1894. 

Q.  34.  Are  you  familiar  with  the  handwriting  of  the  late 
Mr.  William  T.  O’Mara?  A.  I  am. 

Q.  35.  How  did  you  gain  that  familiarity?  A.  The  bills 
of  lading  were  made  out  by  Mr.  O’Mara;  and  frequent 
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notes  were  attached  to  those  bills  of  lading  in  Mr. 
681  O’Hara’s  handwriting. 

Q.  36.  Please  examine  the  handwriting  of  the  en¬ 
tries  made  in  Petitioner’s  Exhibits  127,  1^8  and  129  that 
have  been  handed  you;  and  then  please  state  whether  any 
of  those  entries  in  those  exhibit  books  are  in  the  handwrit¬ 
ing  of  Mr.  O’Mara.  A.  They  are. 

Q.  37.  Please  look  through  those  exhibit  books  as  care¬ 
fully  as  you  may  while  making  a  cursory  examination  of 
them,  and  then  point  out  where  entries  are  made  by  others 
than  Mr.  O’Mara.  You  need  not  take  into  consideration 
the  first  four  pages  of  the  Petitioner’s  Book  “C,”  num¬ 
bered  as  Exhibit  129. 

By  Mr.  Munden:  Objected  to  as  relating  to  certain 
matter  having  no  relevancy  to  the  issue  involved,  and 
for  the  further  reason  that  the  witness  has  not  been 
qualified  as  a  handwriting  expert. 

By  Mr.  Hamilton:  It  is  a  well  settled  and  rudi¬ 
mentary  and  elementary  principle  of  (the  law  of  evi¬ 
dence  that  a  layman  may  testify  as  to  the  handwriting 
of  any  one  with  whose  handwriting  he  has  become 
familiar;  and  this  witness  has  been  qualified. 

A.  Here  are  some  here.  (Witness  points  to  pages  139 
and  140  and  141  of  Exhibit  127.)  That  is  all  I  sec. 
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i  (A.)  The  Cleveland  User  by  O’Mara’s  Superior  Oil 

Company  (Contd.). 

Petitioner’s  (Intervener’s)  testimony-in-chief.  Peti- 
i  tioner’s  main  record  (Pltff.- Appellant’s  ex.  37), 
pages  234-241.  Transcript  of  record,  pages  658  to 
667. 

JACOB  KLEIN. 

(See,  also,  Appellant’s  App.,  pp.  76-79). 

*•***•##** 

659  Q.  11.  What  were  your  duties  as  an  employee  of 
Mr.  Hickey  from  the  summer  of  1903  on,  until  you 

quit  that  employment  to  go  West?  A.  To  acknowledge 
and  sign  for  all  materials  that  came  in,  such  as  oils 

660  and  greases,  and  to  address  the  packages  and  sten¬ 
cil  them  as  they  were  shipped  out  to  various  parts 

of  the  country. 

Q.  12.  You  have  said,  in  your  last  preceding  answer,  “All 
materials  that  came  in.”  In  where,  do  you  mean?  A.  To 
the  warehouse  where  I  was  employed. 

Q.  13.  What  company  or  companies  occupied  that  ware¬ 
house?  A.  The  Leader  Oil  Company;  the  Standard  Oil 
Company;  Valley  Oil  Company;  Superior  Oil  Company; 
the  Bolton  Oil  Company;  for  a  while,  the  L.  C.  Carran 
Company. 

Q.  14.  Referring  now  to  shipments  from  that  warehouse, 
with  the  markings  of  the  consignments  of  which  of  these 
companies  did  you  have  to  do  as  a  part  of  your  employ¬ 
ment?  A.  All  of  them. 

Q.  15.  What  other  duties,  if  any,  did  you  have  to  perform 
in  connection  with  the  shipments,  other  than  the  marking 
of  the  packages?  A.  Well,  I  had  to  go  up  to  the  Planet  Oil 
Company,  their  office;  I  had  to  go  to  the  Valley  Oil  Com¬ 
pany  ;  I  had  to  go  to  the  Superior  Oil  Company ;  but  I  never 
had  to  go  to  the  L.  C.  Carran  Company’s  office. 

Q.  16.  What  were  the  objects  of  your  visits  to  these  of¬ 
fices?  A.  I  had  to  go  up  and  get  the  shipping  bills;  and, 
after  the  draymen  made  the  deliveries  to  the  depot,  he 
brought  back  the  signed  receipts  to  me,  and  I  returned  those 
to  the  office. 


41 
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Q.  17.  You  say  “signed  receipts.”  By  Vhom  were  they 
signed!  A.  By  the  freight  agents  or  their  representatives 
at  the  various  depots. 

Q.  18.  Confining  ourselves  now  to  the  transactions  of  the 
Superior  Oil  Company,  who  was  connected  with  that  oil 
company  as  in  charge  of  it?  A.  The  only  one  I  knew  was 
Mr.  O’Mara.  He  is  the  only  one  I  had  anjj  dealings  with. 

Q.  19.  Do  you  know  Mr.  O’Mara ’s  full  name?  A.  William 
T.  During  the  course  of  my  employment,  his  office  was 
located  in  the  Wade  Building. 

Q.  20.  From  whom  did  you  get  the  shipping  bills 
661  of  the  consignments  of  Superior  Oil  Company?  A. 

From  Mr.  O’Mara. 

Q.  21.  Who  took  the  goods  consigned  by  Superior  Oil 
Company  to  the  depot?  A.  Caseys — Michael  Casey  and 
Patrick  Casey. 

Q.  22.  In  what  business  were  they  engaged?  A.  The 
draying  business. 

Q.  23.  From  whom  did  Superior  Oil  Company  get  its 
goods?  A.  Standard  Oil  Company. 

Q.  24.  How  were  those  goods  delivered  at  the  warehouse 
with  regard  to  markings?  A.  They  were  delivered  by  team 
to  the  warehouse.  There  were  no  markings  on  them  except 
a  small  shipping  tag  which  was  tacked  to  every  package 
with  the  name  printed  on,  with  the  grade  of  oil  and  the 
gauge. 

665  Q.  34.  Before  I  introduce  the  sketch  you  have  just 

made  and  described  in  your  last  preceding  answer, 
T  will  ask  you  as  to  these  smaller  stencils  thjat  are  depicted 
in  this  sketch, — do  you  know  where  any  of  them  now  are? 
A.  No,  I  don’t. 

By  Mr.  Hamilton:  The  sketch  made  by  witness  and 
described  in  his  answer  to  Q.  33,  is  offered  in  evidence 
by  the  petitioner;  and  the  Notary  is  asked  to  mark  the 
sketch:  “Exhibit  No.  125,  Klein  Sketch  of  Smaller 
Stencils.” 

By  Mr.  Munden:  This  exhibit  is  objected  to  on  the 
ground  that  it  has  no  pertinency  to  the  present  issue, 
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being  based  merely  on  unproven  recollection,  and  is  not 
the  best  evidence. 

Q.  35.  How  continuously  were  the  stencils  represented 
by  petitioner’s  exhibits  124  and  125,  your  sketches,  used 
diiring  your  period  of  employment,  1903  to  1905,  upon  pack¬ 
ages  of  oils  and  greases  consigned  by  Mr.  0 ’Mara’s  Su¬ 
perior  Oil  Company  ?  A.  Not  as  often  as  any  of  the  other 
firms,  although  I  judge  he  did  a  pretty  good  business  before 
1  came,  judging  from  the  use  of  them.  They  were  pretty 
well  used  up. 

!Q.  36.  What  I  meant  to  ask  by  my  last  preceding  ques¬ 
tion  was :  Was  there  any  interruption  or  discontinuance  in 
the  use  of  these  stencils  during  your  employment?  A. 
There  was  very  seldom  any  time  I  didn’t  have  some  work 
to  do,  of  his. 

*i*  •  «  #  *  *  *  #  • 

666  Q.  40  Was  every  package  during  the  time  of  your 
employment  at  the  warehouse — every  package  con¬ 
signed  by  Mr.  0 ’Mara’s  Superior  Oil  Company,  branded 
with  either  the  word  “Superior”  or  “Superb”?  A.  Yes. 

Q.  41.  What  was  the  nature  of  the  business  of  Mr. 
0 ’Mara’s  Superior  Oil  Company  with  special  reference  or 
relation  to  the  trade  to  which  he  sold  ?  A.  Oils  and  greases. 

|Q.  42.  Wliat  kinds  of  oils?  A.  Engine,  machinery,  cylin¬ 
der  oil,  cup  grease,  axle  grease,  harness  oil,  dynamo  oil. 

Q.  43.  How  did  he  get  the  business?  A.  Through  the 
mail-order  system. 

#:*  #  *  •  *  *  #  •  • 

667  Q.  52.  You  have  said  that  the  stencil  represented 
by  petitioner’s  Exhibit  124  was  a  one-piece  stencil. 

Did  you  have  also  one-piece  stencils  for  each  of  other  kinds 
of  oils,  such  as  engine  oil,  machinery  oil?  A.  No,  he  didn’t 
have  a  complete  set  for  every  brand.  Engine  oil  and  cylin¬ 
der  oil  were  his  main  selling  brands. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 

(INTERVENER). 

Petitioner’s  (Intervener’s)  Time-Book,  Intervener’s  Ex.  4. 
Testimony  Relating  Thereto. 

•  *•#*#•••• 

Testimony  of  Harry  F.  Cogswell. 

•  •#**##*#• 

536  Q.  132.  I  hand  you  two  cheeks  that  have  been  in¬ 
troduced  in  evidence  by  the  petitioner  and  marked 
“Petitioner’s  Exhibits  2  and  3”;  and  I  ask  you:  Did  you 
have  anything  to  do  with  those  checks  at  the  time  of  their 
issue?  A.  Yes,  sir.  It  was  my  duty  to  distribute  the  pay 
checks  to  the  men  once  a  week. 

Q.  133.  Pursuant  to  that  duty,  did  you  deliver  those  pay 
checks  to  Mr.  Nebo  Mack,  the  payee  named  in  them?  A.  I 
did,  to  the  best  of  my  knowledge  and  belie:?. 

Q.  134.  During  the  time  of  your  employment  by  Supe¬ 
rior  Oil  Works,  Ltd.,  and  its  successor,  the  petitioner,  what 
time  was  Mr.  Mack  absent  from  his  employment  at  the  re¬ 
finery? 

By  Mr.  Munden :  Objected  to  until  it  is  shown  that 
the  witness,  by  the  inspection  of  the  shop  records,  or 
otherwise,  is  qualified  to  answer  this  question  correctly. 

A.  Mr.  Mack  was  an  industrious  worker  and  did  not  lose 
much  time  from  his  work. 

Q.  135.  Did  you  participate  in  a  thorough  and  diligent 
search  for  the  time-books  of  employees  of  the  Superior  Oil 
Works,  Ltd.,  during  the  early  years  of  your  employment 
there?  A.  I  did. 

Q.  136.  With  what  result.  A.  We  were  unable  to  locate 
any  of  the  time-books  dating  back  to  that  early  period. 

*  •  *  *  •  *  *j*  *  • 

558  Rd-Q.  259. 1  hand  you  a  book  and  hsk  you  please  to 
describe  it  for  the  benefit  of  the  Commissioner  of  Pat¬ 
ents  (handing  a  book  to  the  witness).  A.  It  is  a  weekly  time- 
book  used  by  the  Superior  Oil  Works,  Ltd.,  containing  the 


44  Time-Book,  Int.  Ex.  4:  Testimony  of  Cogswell. 

weekly  payroll  from  the  week  ending  April  18,  1903,  to  and 
including  the  week  ending  June  3,  1905. 

By  Mr.  Munden :  If  this  book  is  to  be  offered  in  evi- 
|  deuce,  I  would  request  counsel  for  petitioner  to  specify 
that  part  of  the  cross-examination  of  this  witness  to 
which  it  relates. 

559  By  Mr.  Hamilton:  There  have  been  asked  this 
witness  questions  relating  to  the  employment  of  Mr. 
Nebo  Mack,  during  the  cross-examination;  and  I  be¬ 
lieve  that  the  Commissioner  of  Patents  will  welcome 
i  any  further  proof  that  the  petitioner  is  able  to  offer. 

559  Rd-Q.  260.  Please  describe  the  time  that  you  dis¬ 
covered  this  weekly  time-book,  with  respect  to  the 
beginning  of  your  examination  or  deposition;  and  please 
set  out  the  circumstances  leading  up  to  the  coming  into  your 
possession  of  this  book,  stating  them  with  reasonable  brev¬ 
ity,  consonant  with  clearness  of  description.  A.  When  the 
office  of  the  Petitioner  was  removed  to  its  new  building,  the 
laboratory  was  moved  into  the  former  office  building.  The 
safe  had  been  left  intact  (as  it  was  built  into  the  wall)  and 
I  used  it  for  the  safe-keeping  of  delicate  thermometers,  and 
other  instruments  used  in  the  laboratory.  In  moving  the 
office  to  its  new  location,  some  of  the  older  records  had  been 
left  behind;  and  one  day  I  discovered  this  old  time-book, 
and  took  it  home  to  show  my  wife  the  small  wages  paid  in 
the  early  days.  Other  old  time-books  were  burned  under 
the  boilers  in  order  to  make  more  room  for  storage  in  the 
old  safe;  and  I  did  not  deem  it  necessary  to  carry  this  book 
back  to  the  plant,  and  left  it  at  home  in  my  chiffonier 
dra-wer,  where  it  was  covered  up  and  forgotten.  Last  night, 
in  discussing  this  hearing  with  my  wife,  I  referred  to  hav¬ 
ing  brought  home  an  old  time-book;  and  she  recalled  the 
incident  and  told  me  where  I  would  find  it. 

Rd-Q.  261.  Is  that  book  a  book  of  original  entry?  If  you 
do  not  understand  that  phrase,  “original  entry,”  I  will 
explain  it  to  you.  A.  It  is. 

Rd-Q.  262.  What  period  of  time  does  that  time-book 
cover?  A.  Week  ending  April  18,  1903,  to  and  including 
week  ending  June  3rd,  1905. 
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Rd-Q.  263.  Wliose  duty  was  it  to  make  the  entries  in  that 
time-book  i  A.  The  Manager,  Mr.  Herbert  G.  Eaton,  took 
care  of  that  matter  in  those  early  days,  and  the  names  were 
usually  written  in  by  the  bookkeeper,  but  the  time  and  ex¬ 
tensions  are  mostly  in  Mr.  Eaton’s  handwriting. 
560  Rd-Q.  264.  Are  you  able  to  identify  the  entries  of 
the  names  as  having  been  made  by  a  certain  person 
and  to  give  the  name  of  that  person,  who,  you  say,  was  the 
bookkeeper?  A.  I  am. 

Rd-Q.  265.  In  whose  handwriting  are  the  name-entries  in 
that  book?  A.  Generally  in  the  handwriting  of  one  Gladys 
Branch,  now  Mrs.  Gladys  Branch  Forbes,  but  have  noted 
some  pages  where  Mr.  Eaton’s  writing  appears  as  having 
entered  the  names  for  that  particular  week. 

Rd-Q.  266.  Are  there  many  of  the  weeks  in  which  the 
entries  of  the  names  were  made  by  Mr.  Eaton?  A.  About  a 
dozen,  and  1  also  find  one  page  in  which  the  entries  are  in 
my  own  handwriting. 

Rd-Q.  267.  Are  the  weeks  in  which  the  entri  es  were  made 
by  Mr.  Eaton  consecutive,  so  that  you  might  consolidate 
them  in  one  answer?  A.  No,  they  are  not  consecutive, 
rather  spread  out  over  several  months. 

Rd-Q.  268.  Then  I  shall  wait  until  Mr.  Eaton  and  Mrs. 
Forbes  are  testifying.  Does  the  name  of  Mr.  Nebo  Mack 
appear  in  that  book  as  having  been  employee!  by  the  part¬ 
nership,  Superior  Oil  Works,  Ltd.,  during  ai;  least  a  part 
of  each  and  every  week  of  the  period  covered  by  the  time 
book,  that  is,  April  18,  1903,  to  and  including  the  week  end¬ 
ing  June  3,  1905? 

...  !  . 

By  Mr.  Munden :  Objection  is  made  to  this  slow  and 
prolonged  examination  on  the  ground  that  it  appears 
to  have  nothing  to  do  with  anything  brought  out  in  the 
cross-examination  of  this  witness. 

A.  The  week  of  November  14,  1903,  Mr.  Mack’s  name 
does  not  appear  upon  the  payroll,  but  it  does  appear  on  the 
rest  of  the  weekly  pages. 

Rd-Q.  269.  Please  answer  the  same  question  as  the  last 
with  regard  to  you,  yourself.  A.  My  name  appears 
throughout  the  book. 

By  Mr.  Hamilton:  I  ask  the  Notary  to  mark  the  book, 
identified  by  the  witness  in  his  answer  to  Rd-Q.  259,  for 

I 
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identification  as  “Weekly  Time-Book  of  Superior  Oil 
Works,  Ltd.,  April  18,  1903,  through  the  week  ending 
June  3,  1905,  Petitioner’s  Exhibit  10.” 

Recess  is  taken  at  12:50  o’clock  P.  M.  to  2  o’clock 
P.  M.  Resumed  at  2  o  ’clock  P.  M. 

561  Rd-Q.  270.  You  said  in  your  answer  to 
Rd-Q.  266:  “I  also  find  one  page  in  which  the 
entries  are  in  my  own  handwriting,”  referring  to  the 
weekly  time-book  of  the  partnership,  that  has  been  marked 
for  identification  as  Exhibit  10.  To  enable  the  Patent  Of¬ 
fice  Examiner  to  find  the  place  in  the  time-book,  please  in¬ 
dicate  the  page  and  week  for  which  the  entries  were  made 
by  you.  A.  The  page  for  the  week  ending  Feb.  13,  1904. 

•  ***#••••• 

Testimony  of  Herbert  G.  Eaton. 

*####*###* 

Q.  50.  I  hand  you  Petitioner’s  Exhibit  10,  marked 
5S1  in  this  proceeding;  and  I  ask  you  what  it  is,  if  you 
can  identify  it?  A.  Time-book,  dating  from  April 
18,  1903,  to  June  3,  1905. 

Q.  51.  Was  this  time-book  a  book  of  account  of  the  lim¬ 
ited  partnership  ?  A.  It  was  for  keeping  track  of  the  men’s 
time  at  the  plant. 

582  Q.  52.  Was  it  a  book  that  was  kept  in  the  regular 
course  of  business  of  the  partnership?  A.  It  was,  for 
the  purpose  of  ascertaining  the  number  of  days  that  the 
men  worked  so  as  to  figure  their  compensation. 

Q.  53.  Are  there,  in  that  time-book,  any  name-entries 
made  by  you,  yourself?  A.  There  are. 

Q.  54.  Please  read  the  weeks  in  which  the  name-entries 
were  entered  by  you.  I  mean  the  name-entries  of  the  regu¬ 
lar  force  or  help,  and  not  the  extra  help.  A.  The  time  and 
figures  and  calculations,  showing  number  of  days  and  weeks 
and  amount  from  the  beginning  seem  to  be  in  my  handwrit¬ 
ing  ;  the  first  entry  of  the  list  of  names  in  my  handwriting 
is  for  the  week  ending  May  30 ;  the  next  for  the  one  ending 
July  25,  1903;  August  1,  1903;  August  22,  1903;  October 
10,  1903;  November  28,  1903;  December  5,  1903;  Jan.  2 
1904;  Feb.  6,  1904;  April  2,  1904;  July  23,  1904;  August  6, 
1904;  August  20,  1904.  The  list  of  names  recorded  in  the 
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time-book  on  dates  given  above  are  inscribed  in  my  hand¬ 
writing  with  the  exception  of  an  occasional  name  being  writ¬ 
ten  in  by  someone  else. 

Q.  55.  Can  you  recollect,  without  reference  to  this  time- 
book,  and  unaided  by  it,  when  Mr.  Harry  P[.  Cogswell  en¬ 
tered  the  employ  of  the  partnership?  A.  I  can’t  recall  the 
exact  date,  but  it  was  in  the  early  days  of  tile  partnership, 
about  the  beginning  of  1903. 

Q.  56.  I  ask  you  the  same  question  as  the  last  preceding 
question,  with  respect  to  Mr.  Nebo  Mack?  JA.  He  entered 
the  employ  of  the  company  earlier  than  Mr.  Cogswell;  and, 
while  I  cannot  give  the  exact  date,  it  was  enuring  1902  or, 
perhaps,  a  year  after  we  got  into  active,  or  into  regular 
operation. 

Q.  57.  Who  is  Gladys  Branch  Forbes?  A.  Gladys 
583  Branch  Forbes  is  the  lady  who  is  now  Ivvorking  in  the 
office,  formerly  as  Gladys  Branch,  who  kept  books  for 
us,  coming  into  our  employ,  as  I  recall  it,  in  tjhe  fall  of  1901 
or  thereabouts. 

Q.  58.  "What  was  her  work  at  the  time  of  h^r  employment 
by  the  partnership  in  the  fall  of  1901  ?  A.  !a>he  performed 
the  general  office-work,  such  as  taking  dictation,  writing 
letters,  making  the  invoices  and  keeping  the  books.  At  that 
time,  she  was  the  only  employee  besides  myself  doing  the 
office-work. 

Q.  59.  Are  you  able  to  identify  her  handwriting?  A.  I 
am. 

Q.  60.  Are  you  able  to  identify  the  handwriting  of  Harry 
F.  Cogswell?  A.  I  am. 

583  Q.  61.  I  refer  you  to  Petitioner’s  Exhibit  10,  and 
to  the  list  of  name-entries  under  the  date  of  Feb¬ 
ruary  13,  1904;  and  I  ask  you  in  whose  handwriting  is  that 
list  of  name-entries?  A.  It’s  Harry  F.  Cogswell’s. 

Q.  62.  And  I  refer  you  to  the  lists  of  name-entries  in 
Petitioner’s  Exhibit  10,  other  than  those  that  you  have 
identified  in  your  answer  to  Q.  54,  and  the  one  that  you 
have  identified  by  the  last  preceding  answer ;  and  I  ask  you 
in  whose  handwriting  are  these  several  lists  oj’  name-entries 
of  regular  help  employed  at  the  refinery  of  the  partnership? 
A.  With  the  exception  of  isolated  names  which  have  been 
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added,  the  names  are  in  the  handwriting  of  Miss  Gladys 
Branch,  now  Mrs.  Forbes. 

#•#•****•• 

Testimony  of  Mrs.  Gladys  Branch  Forbes. 

*•**#**••* 

Q.  11.  I  hand  you  a  book  that  has  been  marked  for 

568  identification  as  “Petitioner’s  Exhibit  10,”  in  this 
proceeding;  and  I  ask  you  whether  you  can  identify 

that  book?  A.  Yes. 

Q.  12.  As  what  do  you  identify  that  book?  A.  The 

weekly  time-book. 

•> 

Q.  13.  A  weekly  time-book  of  what  concern?  A.  Superior 
Oil  Works,  Ltd.  ' 

Q.  14.  In  the  handwriting  of  what  persons  were  made 
the  name-entries  in  this  weekly  time-book? 

By  Mr.  Munden :  The  question  is  objected  to  if  it  is 
intended  to  call  for  testimony  as  to  items  not  in  the 
handwriting  of  the  witness,  on  the  ground  that  the  wit¬ 
ness  has  not  been  qualified  to  testify  relative  to  the 
handwriting  of  persons  other  than  herself. 

A.  Herbert  G.  Eaton,  Harry  F.  Cogswell,  and  myself. 

Q.  15.  What  is  there  that  enables  you  to  identify  the 
handwriting  of  Mr.  Herbert  G.  Eaton?  A.  I  have  been 
familiar  with  it  for  more  than  thirty  years. 

Q.  16.  Who  is  Mr.  Eaton  ?  A.  He  is  the  treasurer  of  the 
Superior  Oil  Works. 

Q.  17.  Did  he  hold  any  office  in  the  limited  partnership, 
Superior  Oil  Works,  Ltd.,  at  the  time  of  your  employment 
by  that  concern  ?  A.  Yes. 

Q.  18.  What  was  that  office,  if  you  know?  A.  He 

569  was  treasurer. 

Q.  19.  What  is  there  that  enables  you  to  identify 
the  handwriting  of  Mr.  Harry  F.  Cogswell?  A.  I  have  been 
familiar  with  it  for  more  than  thirty  years. 

Q.  20.  Please  read  into  the  record,  as  briefly  as  you  can, 
the  weeks  for  which  the  name-entries  of  the  regular  help 
were  made  by  you,  by  Mr.  Eaton  and  by  Mr.  Cogswell? 
A.  Weeks  ending  April  18,  to  May  23rd,  inclusive,  1903, 
were  my  writing.  Week  ending  May  30,  1903  was  Mr. 
Eaton’s  writing.  Weeks  ending  June  6,  to  July  18,  1903, 
inclusive,  were  my  writing.  Weeks  ending  July  25th  and 


I 
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August  1,  1903,  were  Mr.  Eaton’s  writing.  Weeks  ending 
August  8th  and  15th,  1903,  were  my  writing!  Week  ending 
August  22nd,  1903,  was  Mr.  Eaton’s  writing.  Weeks  end¬ 
ing  August  29th,  1903,  to  October  3,  1903,  w<jre  my  writing. 
Week  ending  October  10,  1903,  was  Mr.  Eaton’s  writing. 
Weeks  ending  October  17,  to  Nov.  28,  inclusive,  1903,  were 
my  writing.  Week  ending  December  5,  1903,  was  Mr. 
Eaton’s  writing.  Weeks  ending  December  12,  to  December 
26th,  1903,  inclusive,  were  my  writing.  Wefk  ending  Jan¬ 
uary  2,  1904,  was  Mr.  Eaton’s  writing.  Weeks  ending  Jan¬ 
uary  9,  1904,  to  January  30,  1904,  were  my  writing.  Week 
ending  February  6,  1904,  was  Mr.  Eaton’s  writing.  Week 
ending  February  13,  1904,  was  Mr.  Cogswell’s  writing. 
Weeks  ending  February  20,  1904,  to  March  26,  1904,  inclu¬ 
sive,  were  my  writing.  Week  ending  April  2*  1904,  was  Mr. 
Eaton’s  writing.  W'eeks  ending  April  9,  1904,  to  July  16, 
1904,  inclusive,  were  my  writing.  Week  ending  July  23, 
1904,  was  Mr.  Eaton’s  writing.  Week  ending'  July  30, 1904, 
was  my  writing.  Week  ending  August  6,  1904,  was  Mr. 
Eaton’s  writing.  Week  ending  August  13,  1904,  was  my 
writing.  Week  ending  August  20,  1904,  was  Mr.  Eaton’s 
writing.  Weeks  ending  August  27,  1904,  to  week  ending 
June  3, 1905,  were  my  writing. 

Q.  21.  Were  the  name-entries,  in  this  weekly  time-book, 
of  the  regular  help,  and  that  were  made  by  you,  made  as 
part  of  your  duties  as  bookkeeper?  A.  Yes. 

Q.  22.  Who  inserted  the  entries  made  in  that 
570  weekly  time-book  relating  to  days  worked?  A.  In 
most  cases,  Mr.  Eaton’s,  a  few  of  my  own. 

Q.  23.  Are  there  name-entries,  in  that  weekly  time-book, 
of  extra  help?  A.  Yes. 

Q.  24.  In  whose  handwriting  are  those  name-entries?  A. 
Herbert  G.  Eaton’s. 

Q.  25.  Was  that  weekly  time-book  one  of  the  books  of 
account,  kept  by  Superior  Oil  Works,  Ltd.,  in  the  regular 
course  of  business?  A.  Yes. 

Q.  26.  Relative  to  the  week  for  which  the  payroll  was  to 
be  paid,  how  were  the  entries  made,  that  is,  at  what  time? 
A.  At  the  end  of  the  week  covered. 

Q.  27.  Who  is  Nebo  Mack?  A.  He  is  the  barrel-house 
man  at  the  Superior  Oil  Works. 
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Q.  28.  Are  you  able  to  say,  aided  by  entries  that  you, 
yourself,  made  in  this  weekly  time-book,  whether  Mr.  Nebo 
Mack  was  employed  by  Superior  Oil  Works,  Ltd.,  the  lim¬ 
ited  partnership,  during  a  part  of  the  time  covered  by  that 
time-book,  that  is,  from  April  18,  1903,  to  June  3,  1905? 
A.  Yes,  he  was  employed. 

Q.  29.  I  ask  you  the  same  question  with  regard  to  Mr. 
Harry  F.  Cogswell — the  same  question  as  the  last  preceding 
question?  A.  Yes,  Mr.  Cogswell  was  employed. 

By  Mr.  Hamilton:  I  offer  in  evidence  the  weekly 
time-book,  regarding  which  this  witness  has  testified, 
and  which  was  marked  for  identification  following  Rd- 
Q.  269  of  the  deposition  of  Mr.  Harry  F.  Cogswell; 
and  I  ask  the  Notary  to  mark  the  book  as  “Weekly 
Time-Book  of  Superior  Oil  Works,  Ltd.,  April  18, 1903, 
through  the  week  ending  June  3,  1905,  Petitioner’s  Ex¬ 
hibit  10.” 

**•*#•*#*• 

Testimony  of  Nebo  Mack. 

**•♦#*•### 

Q.  48.  When  you  went  to  work  for  Superior  Oil 
497  Works,  the  limited  partnership,  in  1903,  was  Mr. 

Harry  F.  Cogswell  employed  by  that  partnership? 
A.  Yes,  he  was. 

Q.  50.  I  hand  you  two  checks  drawn  by  Superior  Oil 
Works,  Limited,  and  payable  to  N.  Mack  and  each  bearing 
the  signature  N.  Mack  and  dated  March  12, 1904,  and  March 
19, 1904.  Whose  signature  is  that  endorsed  on  the  backs  of 
these  checks?  A.  It  is  my  signature. 

497  Q.  51.  In  payment  to  you  of  what  were  these 
checks  given  to  you?  A.  They  were  given  to  me  for 
six  days’  work. 

By  Mr.  Hamilton :  I  offer  in  evidence  the  t\vo  checks 
with  regard  to  which  the  witness  has  just  testified  as 
having  been  given  to  him  in  payment  for  six  days’ 
work;  and  I  request  the  Officer  to  mark  these  checks 

|  respectively,  “Petitioner’s  Exhibit  2  and  Petitioner’s 
Exhibit  3,  Nebo  Mack  Pay  Checks.” 


o  o 
■n  > 
_  r* 
r  m 
r  z 

2  > 
O 

»  2 


7  m  r  m 

If  Ug* 
! ^  ds  w 

2  ZD  £  r* 

>  pr  a  > 

=  >  2  f :  pJ 

3  «• 

9  loo. 

—  ”  2  ^ 

g  **§ 

o  og:^ 

i  ^3 
5  3*S 


i'-.'v . 


„  X,  ^ 

Pay  wmciimiisnt  mx  • 


f  f^>V  ^  '•  ,  \f  '  :  Tfe«^ 

f  |  K  V>  V-V.  y  *-  w 

*  I  //>  <&*/  ~  -  v  -  -  -  •  ~V  -  - 

<  ■  .  V'.v”  -V 


'V  7  ~  Va*- 

X  <>V,  V  ,V~:A 

'  >  -.  w  ^ 

T»  •  \  ^  ^ 
•\ S  '**%  w  • 

V  ’••  :  .  ^*-  w  •'  .. 

N.  *  ."  -1-  ^ 


>  00 


1717-1718 


Marking  Tank-Cars:  Testimony  of  H.  G.  Eaton.  51 

(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER):  Continued. \ 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Herbert  G.  Eaton. 

Petitioner’s  supplemental  record  (pltff.-appellant’s  ex¬ 
hibit  40),  pages  198  to  235.  Transcript  of  record, 
pages  1389  to  1430. 

(No  Excerpts  from  the  Petitioner’s  Supplemental  Record 
Appear  in  the  Appellant’s  Appendix) 

***#*#***-• 

1389  Herbert  G.  Eaton,  a  witness  called  on  behalf  of 
Superior  Oil  Works,  petitioner,  being  sworn,  de¬ 
poses  and  says  (deposition  begun  at  11:30  o’clock  A.  M.) : 

Question  1.  What  is  your  name,  first  name  in  full?  An¬ 
swer.  Herbert  G.  Eaton. 

Q.  2.  Are  you  the  Herbert  G.  Eaton  who  lias  heretofore 
given  testimony  in  this  case?  A.  I  am. 

Q.  3.  Have  the  petitioner  and  its  predecessor,  Superior 
Oil  Works  Ltd.,  the  partnership,  used  tank-cars  for  the 
shipment  to  its  customers  of  liquid  refined  petroleum  prod¬ 
ucts,  including  lubricating  oils?  I  mean  now  to  in- 

1390  quire  about  tank-cars  of  their  own,  that  is,  belong¬ 
ing  to  the  limited  partnership  and  its  successor,  the 

petitioner?  A.  The  normal  practice  in  making  shipments 
of  bulk  oil  is  by  the  use  of  tank-cars;  and,  when  tank-cars 
of  our  own  are  available,  they  are  always  used  in  prefer¬ 
ence  to  cars  supplied  by  others,  even  by  our  c  wn  consignees 
or  customers. 

Q.  4.  From  how  early  a  day,  did  the  limited  partnership 
begin  the  use  of  tank-cars, — the  operation  of  tank-cars, — 
of  its  own?  A.  We  began  accumulating  equipment,  that 
is,  the  acquiring  of  tank-cars  in  the  year  1902. 

Q.  5.  How  many  tank-cars  did  the  partnership  operate 
at  first?  A.  W"e  purchased  two  cars  at  first;  put,  quite  soon 
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thereafter,  we  purchased  other  cars  in  building  up  our 
equipment. 

Q.  6.  Please  give  a  brief  history  of  the  acquirement  of 
the  two  original  tank-cars  of  the  partnership’s  equipment, 
with  the  date,  as  nearly  as  you  recall,  of  the  acquisition  of 
the  tanks  or  bodies,  from  whom  they  were  derived,  and  the 
same  detail  about  the  underframe,  as  closelv  as  vou  now 
recall  f  A.  At  the  time  the  partnership  company  was  organ¬ 
ized,  we  anticipated  no  immediate  difficulty  in  securing  tank- 
car  equipment  for  moving  our  products,  from  the  Pennsyl¬ 
vania  Railroad,  who  were  operating  a  line  of  tanks  referred 
to  as  “Green  Line.”  It  soon  became  apparent,  however, 
that  the  demand  for  their  equipment  was  so  great  that  we 
many  times  were  unable  to  secure  cars,  when  required;  and 
we  decided  that,  to  meet  our  requirements,  it  would  be  de¬ 
sirable  to  purchase  tank-cars  of  our  own.  On  investigation 
we  found  that  the  procuring  of  tank-cars  could  be  speeded 
up  by  buying  some  tanks  which  had  been  built  for  another 
local  company  and  were  lying  at  the  Hammond  Iron  Works’ 
plant  ready  for  delivery.  We  accordingly  arranged  to  pur¬ 
chase  two  tanks  which,  when  mounted,  were  numbered  101 
and  102.  We  ordered  the  underframe  shipped  from  the 
Erie  Car  Works,  Erie,  Pa.;  and  the  erection  of  the  tanks 
on  the  underframe  was  made  at  the  Hammond  Iron 
1391  Works’  plant. 

Q.  7.  What  was  the  time  when  this  assemblage  of 
the  tank-bodies  on  the  underframes  was  accomplished  and 
these  two  tank-cars  were  actually  put  into  operation  by 
the  limited  partnership  in  the  delivery  in  bulk  of  its  liquid 
refined  petroleum  products,  including  lubricating  oils? 

By  Mr.  Munden:  This  question  objected  to  for  the 
reason  that  it  contains  the  unwarranted  assumption 
that  these  two  tank-cars  were  actually  put  into  opera¬ 
tion  bv  the  limited  partnership  in  the  delivery  in  bulk 
of  its  liquid  refined  petroleum  products,  including  lubri¬ 
cating  oils. 

By  Mr.  Hamilton :  The  preceding  or  foregoing  ans¬ 
wers  of  the  witness  to  the  questions  asked  him  are 
deemed  to  be  a  sufficient  basis  for  the  pending  question. 
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stencilled  Supe- 
1.,  Warren,  Pa., 
This,  however, 
th  other  similar 


A.  I  do  not  have  in  mind  the  exact  date;  but  during  the 
early  part  of  1902,  I  believe. 

Q.  8.  As  finished  and  put  into  operation,  did  these  two 
tank-cars  bear  any  markings,  stencilling  oil  lettering?  You 
may  answer  this  question,  Yes  or  No. 

By  Mr.  Munden :  Objected  to  on  account  of  the  very 
apparent  fallibility  of  the  witness  in  recollecting  after 
this  great  lapse  of  time. 

A.  Yes. 

Q.  9.  Please  state  what  constituted  the  lettering  or  word¬ 
ing,  giving  only  the  major  markings? 

By  Mr.  Munden:  Same  objection. 

A.  Our  first  thought  was  to  have  the  cars! 
rior  Oil  Works  or  Superior  Oil  Works  Lt 
using  the  initials  S.O.W.  and  the  number, 
could  not  be  done,  because  it  conflicted  wij 
markings;  and  we  adopted  the  words,  Superior  Oil  Line, 
with  S.O.L.  as  the  initial  or  designation.  Below  the  Supe¬ 
rior  Oil  Line  on  the  side  of  the  cafr  was  the  home 
1392  location,  viz.,  Warren,  Pa. 

Q.  10.  Did  you  add  to  your  fleet  of 
may  answer  this  question,  Yes  or  No.  A.  \ 

Q.  11.  How  rapidly  was  this  done,  as  you  now  recall? 
A.  While  I  cannot  give  the  dates,  we  quite  quickly  bought 
some  additional  cars  and,  within  the  next  }fear  or  two,  had 
quite  a  considerable  number. 

Q.  12.  Were  these  additional  cars  marked?  You  may 
answer  this  question,  Yes  or  No. 

By  Mr.  Munden :  Same  objection  as  to  Q.  8. 

A.  Yes. 

Q.  13.  What  major  markings  did  they  bear? 

By  Mr.  Munden :  Same  objection. 

A.  Stencilled  on  the  side  of  the  tank,  Superior  Oil  Line, 
Warren,  Pa.,  and  using  designating  initials,  S.O.L.,  with 
number  to  indicate  the  particular  car. 


tank-cars?  You 
es  . 
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Q.  14.  As  additions  to  the  fleet  were  made  from  time  to 
time,  were  they  marked  in  the  same  manner? 

By  Mr.  Munden:  Same  objection.  Also  objected  to 
as  leading. 

A.  Yes. 

1393  Q.  19.  In  the  year  1899,  were  you  employed  A. 

Yes. 

Q.  20.  By  whom?  A.  Glade  Oil  Works. 

Q.  21.  And  when  did  you  leave  that  employment? 
1398  A.  In  December,  1900. 

Q.  21.  To  engage  in  what?  A.  With  others,  to 
start  the  Superior  Oil  Works  Ltd.,  a  limited  partnership. 

Q.  23.  Did  you  have  the  two  tanks,  or  tank-bodies  that 
you  describe  in  your  answer  to  Q.  6,  gauged  or  “strapped”? 
And,  if  so,  please  say  who  was  the  gauger? 

By  Mr.  Munden :  Same  objection  as  to  Q.  8. 

A.  It  was  common,  when  buying  tank  car  equipment,  to 
have  some  recognized  authority  take  measurements  and 
compute  capacity.  Mr.  O’Neill,  a  local  man,  did  most,  if  not 
all,  of  this  work  for  local  firms ;  and  he  was  employed  for 
computing  capacities  of  our  cars,  S.O.L.  101  and  102. 

Q.  24.  About  what  time  did  Mr.  O’Neil  gauge  these  tank 
bodies  ? 

By  Mr.  Munden:  Same  objection. 

A.  At  the  time  of  the  erection  on  the  underframe  and  be¬ 
fore  the  cars  were  put  in  active  use. 

Q.  25.  Going  back  to  the  matter  of  markings  of  a  major 
nature  on  the  tank-cars  of  the  limited  partnership,  please 
state  how  continuously,  that  is,  whether  right  along  or  inter¬ 
rupted,  these  markings  were  used  on  the  tank  cars,  prior 
to,  say,  1930,  or  thereabout?  I  do  not  desire  you  to  regard 
the  change  from  the  reporting-mark,  “S.O.L.,”  to  SO  LX. 
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By  Mr.  Munden:  Same  objection. 

A.  I  should  say  that,  generally  speaking,  the  same  mark¬ 
ings  were  placed  on  all  the  equipment  as  fast  as  it  was  pur¬ 
chased,  with  the  possible  modification  occasioned  by  the 
fact  that  the  stencilling  on  the  car  or  cars  was  handled  in 
some  instances  by  different  people.  Frequently,  these 
artists  stencilled  by  free  hand;  and,  while,  in  a  general  way, 
the  size  of  the  letters  was  the  same,  there  might  be 

1399  slight  differences  because  of  the  free  hand. 

Q.  26.  Otherwise,  and  apart  from  the  style  of  the 
lettering,  how  about  the  continuity  of  use  of  the  wording 
from  1902  until  1930,  or  thereabout? 

By  Mr.  Munden:  Same  objection. 

A.  The  lettering  was  the  same. 

***######„ 

Q.  33.  Please  name  customers  of  the  limited  partnership 
who  purchased  from  it,  prior  to  February  20,  1905, 

1400  liquid  refined  petroleum  products,  including  lubri¬ 
cating  oils,  that  were  shipped  by  the  partnership  to 

them  in  the  partnership’s  own  tank-cars  bearing  the  nota¬ 
tion,  Superior  Oil  Line,  and  the  abbreviation  thereof,  the 
reporting-mark,  S.O.L.? 

By  Mr.  Munden:  Objected  to  on  the  ground  that  it 
is  quite  impossible  for  the  witness  to  remember  the 

1401  identity  of  the  petroleum  products  shipped  in  the 
specific  tank-cars  bearing  the  specific  notation  re¬ 
cited  in  the  question.  In  other  wordsf,  this  question 
calls  for  a  mere  conclusion  on  the  part;  of  the  witness 
and  does  not  call  for  an  answer  based  upon  fact  knowl¬ 
edge. 

A.  We  supplied  material  to  Levi  Smith  Refining  Com¬ 
pany;  Valvoline  Oil  Company;  Tiona  Refining  Company 
and  others. 

Q.  34.  How  about  Glade  Oil  Works,  a  subsidiary  of 
Crew-Levick  Company,  and  Seneca  Oil  Works?  A.  We  had 
considerable  business  with  the  Crew-Levick  Company, 
which  transactions  were,  at  that  time,  handled  by  the  Glade 
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Oil  Works;  we  had  a  most  friendly  connection  with  the 
Seneca  Oil  Works  and  did  quite  a  little  business  with  them. 

Q.  35.  Where,  with  respect  to  Warren,  were  the  plants 
of  these  several  concerns,  located  at  that  time, — that  is, 
prior  to  February  20,  1905?  A.  Levi  Smith  Refining  was 
located  at  Clarendon,  Pa.,  roughly  six  miles  distant,  as  was 
also  the  Tiona  Refining  Company’s  plant;  the  Glade  Oil 
Works  was  located  not  more  than  half  a  mile  distant  on  the 
other  side  of  the  Pennsvlvania  Railroad  track  in  a  westerlv 

w  » 

direction;  Seneca  Oil  Works  was  located  a  quarter  of  a 
mile  farther  away  in  a  similar  direction;  Valvoline  Oil  Com¬ 
pany,  a  New  York  concern,  but  owned  a  plant,  the  Wil- 
burine  Oil  Works,  which  was  located  not  far  from  the 
Seneca  Oil  Works,  or  approximately  a  mile  distant  in  a 
westerly  direction.  The  occasion  for  mentioning  the  Wil- 
burine  Oil  Works  Ltd.,  is  that  the  Valvoline  transactions 
frequently  reached  us  through  the  Wilburine  Oil  Works’ 
office. 

!  Q.  62.  To  whom,  what  type  of  customers,  as  re- 

1408  gards  location,  did  you  naturally  turn  for  the  dis¬ 
position  or  distribution  of  the  refined  products,  such 

as  first  pass  off,  after  the  commencement  of  operations  at 
the  partnership  refinery?  A.  Quite  naturally,  we  estab¬ 
lished  local  contacts  as  far  as  that  was  practicable.  The  re¬ 
fineries  referred  to  in  a  previous  answer  bought  consider¬ 
able  quantities  of  petroleum  products  in  addition  to  the 
amount  they  produced,  which  created  a  certain  market.  Be¬ 
yond  that,  we  worked  through  marketers  locally  and 

1409  brokers,  as  well  as  taking  care  of  business  of  con¬ 
sumers  whom  we  might  be  able  to  contact,  irrespec¬ 
tive  of  their  location. 

Q.  63.  You,  of  course,  understand  that  I  am  restricting 
this  examination,  as  the  examinations  of  all  witnesses,  to 
shipments  in  bulk  in  tank-cars;  and,  for  surety’s  sake,  I  ask 
you  whether  shipments  to  the  customers  mentioned  in  your 
answer  to  the  last  preceding  question  were  made,  at  least  in 
part,  in  bulk  in  tank-cars?  A  The  answer  applies  with, 
pdrhaps,  a  modification  in  respect  to  the  word,  “consum- 
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ers”;  and,  even  in  that  case,  I  think  it  was  literally  true  in 
some  instances. 

Q.  64.  Do  you  care  to  add,  to  your  answer  to  Q.  33,  the 
names  of  any  other  concerns?  A.  In  my  previous  answer, 
I  apparently  did  not  include  Titusville  Oil  Works;  United 
Refining  Company;  Red  “C”  Oil  Manufacturing  Company; 
and  there  may  be  others  we  had  rather  large  dealings  with 
that  I  have  not  included,  but  whom  I  do  not  now  recall. 
*#*#*##*•* 

Q.  36.  I  hand  you  a  post-card  photograph  that  has  been 
offered  in  evidence  by  the  petitioner  hejre,  and  marked 
Petitioner’s  Exhibit  193;  also,  an  enlargement  of 
1401  that  photograph,  which  has  been  offered  in  evidence 
here  likewise,  and  has  been  marked  Petitioner’s  Ex¬ 
hibit  194.  I  ask  you  please  to  state  what  is  portrayed  by 
that  photograph — that  is,  of  what  that  photograph  is  a 
picture?  A.  It  is  a  picture  of  our  tank-car  [lumber  101. 

•  #**•*•*•• 

Q.  65.  It  seems  to  me  that  there  was,  diiring  the  exami¬ 
nation  of  other  witnesses  heretofore),  an  impression 

1409  present  that  the  responsible  officers  of,  or  someone 
connected  with  your  Company  had  caused  the  post¬ 
card  photograph,  Exhibit  193,  to  be  taken.  So,  please  state 
the  facts  in  this  regard ;  and,  in  doing  so,  say  how  the  post¬ 
card  came  into  your  present  possession,  th$.t  is,  within  the 
past  year  ?  A.  As  far  as  I  recall,  there  was  n<jver  any  author¬ 
ization  for  taking  photographs  of  tank-car  equipment  at  any 
time.  The  post-card  photograph  referred  to  was  mailed  to 
us,  as  I  recall,  many  years  ago ;  and,  my  understanding  is, 
was  taken  by  the  tank-car  company  doing  the  work  of  re¬ 
pairing  our  equipment,  probably  for  advertising  purposes, 
because  they  did  use,  to  my  knowledge,  such  illustrations 
in  some  of  their  advertising.  The  card,  aft^r  some  months 
or  years,  was  taken  by  me  to  my  home  to  sljiow  to  the  fam¬ 
ily  ;  and,  within  the  last  few  months,  when  vjTe  failed  to  find 

an  enlargement  which  we  had  made  j)f  it  and  which 

1410  for  several  years  hung  in  the  office,  my  wife  found 
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the  photograph  among  some  of  my  records  at  home, 
which  accounts  for  its  use.  Modifying  the  answer  just 
transcribed,  I  recall  authorizing  the  taking  of  a  photograph 
of  tank-car  equipment  which  shows,  in  large  letters,  the 
word,  SUPERIOR,  since  reference  in  this  case  to  tank-car 
equipment  came  up. 

Q.  37.  I  invite  your  attention  to  a  notation  on  the  tank- 
body  at  the  lower  right-hand  corner  or  portion  thereof 
and  that  is  shown  in  the  photograph  that  you  have  in  your 
hand,  Exhibit  193.  Please  read  to  the  typist  just  what  are 
the  words  and  figures  constituting  that  notation  with- 
1402  out  giving  any  interpretation  of  them  in  your  answer 
— that  is,  dictate  the  precise  words  and  figures  com¬ 
posing  the  notation?  You  may  use  a  reading  glass,  if  you 
so  wish. 

By  Mr.  Munden:  This  is  the  same  old  improper 
question  that  has  been  put  to  so  many  of  the  witnesses 
here  in  this  prolonged  session.  The  question  is  objected 
to  for  the  reason  that  the  exhibits  speak  for  themselves 
and  are  the  best  evidence  available,  and  for  the  further 
reason  that  this  witness  has  not  been  qualified  as  being 

i  in  any  better  position  than  the  tribunals  of  the  Patent 
Office  to  arrive  at  a  conclusion  concerning  the  matter 
inquired  about. 

By  Mr.  Hamilton:  And  that  is  the  same  old  objec¬ 
tion. 

A.  Tested  2-1-05.  At  40  lbs.  bv  A.  F.  Co.,  Ltd.,  Warren, 
Pa. 

•  ****##*•# 

Q.  66.  While  we  are  on  the  matter  of  this  post-card 
photograph,  please  interpret,  that  is,  give  a  transla- 
1410  tion  of,  the  numerals,  “2-1-05  ”,  that  appear  on  the 
notice  of  testing  on  this  photograph,  Exhibit  193? 
A.  My  understanding  is  that  “2-1-05”  interpreted  means 
February  1st,  1905. 


i1  "Ml 

3  i 

j  nf 
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Examination  of  Mr.  Herbert  G.  Eato y,  continued.  Re¬ 
direct  examination  by  Mr.  Hamilton: 

Re-D.  Q.  105.  Did  you  cause  to  be  madp  any  investiga¬ 
tion  or  search  to  determine  the  identity  of  the  work- 
1420  man  who  put  the  test-notice  with  fts  date,  2-1-05, 
on  the  tank-body  shown  in  the  photqgraph,  Exhibits 
193  and  194?  If  so,  how  long  ago  was  the  investigation 
made,  to  the  best  of  your  recollection?  Arid  what  was  the 
result  of  the  investigation,  if  there  were  any  result? 

By  Mr.  Munden:  I  object  to  the  assumption  in  the 
foregoing  question  that  the  date  referred  to  reads: 
“2-1-05.” 

A.  Yes;  we  made  investigation  by  conferring  with  the 
representative  of  the  present  tank-car  conhpany;  but  they 
did  not  have  any  record  of  the  old  company,  that  is,  the 
Allegheny  Foundry  Company  Ltd.,  and  so  the  investigation 
has  proved  fruitless ;  that  is,  no  data  relative  to  the  matter 
could  be  secured.  As  to  time,  investigation  occurred  quite 
soon  after  locating  the  post-card  photograph,  which  prob¬ 
ably  was  six  months  or  more  ago. 

Re-D.  Q.  106.  The  Warren  Tank  Car  Company  is  a  suc¬ 
cessor  of  the  Allegheny  Foundry  Company  ]Ltd. ;  is  it? 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  That  is  my  understanding. 

Re-D.  Q.  107.  What  company  did  you  mean  by  “the 
present  tank-car  company,”  in  your  answer  to  Re-D.  Q. 
105?  A.  I  meant  the  Warren  Tank  Car  C|ompany,  which 
company  acquired  the  plant  of  the  Allegheny  Foundry  Co. 
Ltd.,  taking  over  the  repairing  and  building  of  tank-car 
equipment. 


«  •  *  #  *  *  #i*  • 


1402  Q.  38.  Had  the  tank-car  numbered  101  and  shown 
in  that  photograph,  Exhibit  193  and  Exhibit  194,  un¬ 
dergone  any  reconditioning,  reconstruction,  rebuild¬ 
ing  or  the  like,  from  its  original  condition,  of  course,  at  the 
time  that  this  photograph  was  taken?  Pleasp  name  or  state 
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all  your  reasons  for  any  answer  that  you  may  give.  A.  At 
the  time  that  the  car  was  built,  it  was  of  wooden  underframe- 
construction.  The  photograph  shows  it  to  be  rebuilt  with 
steel  underframe-construction.  Normally,  cars  as  new  as 
this  'would  not  be  rebuilt  so  soon.  However,  the  railroads 
were  rapidly  increasing  the  capacities  of  their  rolling  stock ; 
and  it  was  necessary  to  bring  the  privately-owned  cars  to  a 
condition  to  stand  the  strain  of  the  heavier  railroad-equip¬ 
ment.  Quite  soon  after  we  began  to  purchase  our  equip¬ 
ment,  the  steel  construction  came  into  general  use; 
1403  and  it  was  relatively  soon  that  all  the  cars  purchased 
by  us  which  were  of  wooden  underframe-construction 
were  rebuilt  with  steel. 

Q.  39.  Does  the  pressure  at  which  the  tank  was  tested 
indicate  anything  in  this  connection — the  one  to  which  I  re¬ 
ferred  in  the  last  preceding  question?  A.  Yes,  to  me;  it 
means  that  the  car  has  had  some  major  repairs.  Newly- 
constructed  cars  are  required  to  stand  the  pressure  of  60 
pounds;  reconditioned  or  older  cars,  40  pounds. 

Q.  40.  You  have  testified  that  the  underframe  upon  which 
the  tank  of  car  number  101  was  mounted  was  bought  by 
you  from  Erie  Car  Works.  How,  then,  did  it  come  about 
that  the  underframe  of  the  car  in  the  photograph  is  marked 
with  the  name,  Alleghney  Fdv.  Co.,  as  appears  at  the  right- 
hand  end  of  the  photograph  and  in  the  lower  portion  there¬ 
of  ?'  See  also  the  left-hand  end  of  the  underframe.  Perhaps, 
you  had  better  look  at  both  photographs,  particularly  the 
enlargement.  A.  The  Allegheny  Foundry  Company  was  a 
local  concern  which  not  only  made  castings  but  built  cars, 
particularly  tank-cars.  When  our  equipment  required  re¬ 
pairs,  we  normally  sent  them  there  for  such  repairs  as  they 
needed.  They  also  built  complete  new  cars,  and,  for  a  num¬ 
ber  of  years,  whenever  we  required  any  major  repairs,  we 
shipped  the  car  to  them  for  that  work. 

Q.  41.  Please  state  whether  re-testing  of  the  tank  under 
pressure  is  a  part  of  a  job  of  reconstruction  or  rebuilding? 
A.  It  is,  as  I  understand  it. 
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Q.  42.  Is  there  any  word  of  the  three  words  of  which  the 
notation,  Superior  Oil  Line,  is  composed,  appearing  on  the 
side  of  the  tanks  of  the  cars  of  the  partnership  and  its  suc¬ 
cessor,  the  petitioner,  that  is  more  dominant,  more  distinc¬ 
tive,  more  significant,  more  distinguishing? 

By  Mr.  Munden :  Objection.  Objected  to  as  calling 
for  a  mere  opinion  from  a  witness  -who  }ias  been  quali¬ 
fied  only  as  a  fact  witness. 

A.  Undoubtedly,  the  word,  Superior,  is  the  more  im¬ 
portant  of  the  three  words.  In  the  first  place,  it  indi- 
1404  cates  the  Company  itself ;  and,  as  a  policy,  we  were  in 
the  habit  of  producing  high-grade  products  and 
prided  ourselves  on  so  doing;  and  the  word  had  an  indica¬ 
tion  of  that  quality. 

Q.  43.  What  does  the  word,  Superior,  in  that  legend  or 
notation,  Superior  Oil  Line,  indicate  with  respect  to  the 
origin  of  the  contents  of  the  tank-body  that  b<j>re  the  legend? 

By  Mr.  Munden:  Objected  to  as  asking  for  a  mere 
conclusion  on  the  j)urt  of  this  witness. 

A.  It  indicated  that  the  product  contained  in  the  car 
normally  originated  with  the  company  owning  the  car, 
namely,  the  Superior  Oil  Works;  and,  being  a  product  pro¬ 
duced  by  them  and  moving  in  their  own  equipment,  repre¬ 
sented  a  quality  product  which  was  above  or  better  than 
the  quality  often  supplied  under  the  same  trade  name — 
by  which  I  mean  commodity  name,  such  as  cylinder  oil, 
gasoline,  etc. 

##»#***### 

Q.  50.  I  hand  you  a  stipulation  which  has  peen  signed  by 
the  attorneys  for  the  respective  parties  to  this  cause 
1406  and  marked  Exhibit  199 ;  and  I  ask  you  please  to  read 
this  stipulation,  taken  in  connection  with  the  exhibit 
photostats  thereto  attached,  and  then  to  say  wdiether  the 
registrations  disclosed  by  the  photostats  set  forth  facts. 
You  wrill  neglect  all  statements  regarding  Mutual  Refining 
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Company  and  its  reporting-mark,  M.U.R.X.  The  stipula¬ 
tion  simply  agrees  that  these  registrations  were  published; 
and  the  object  of  the  question  is  to  learn  from  you  whether 
the  registrations  stated  facts,  so  far  as  you  can  recall?  A. 
They  do. 

Q.  51.  I  hand  you  a  stipulation  which  has  been  signed  by 
the  attorneys  for  the  respective  parties  to  this  cause  and 
marked  Exhibit  200;  and  1  ask  you  please  to  read  this 
stipulation,  taken  in  connection  with  the  exhibit  photostats 
thereto  attached,  and  then  to  say  whether  the  registrations 
disclosed  by  the  photostats  set  forth  facts.  The  stipulation 
simply  agrees  that  these  registrations  were  published;  and 
the  object  of  the  question  is  to  learn  from  you  whether  the 
registrations  stated  facts,  so  far  as  you  can  recall? 
A.  They  do. 

***••*#**# 

Q.  67.  I  hand  you  again  the  stipulation,  Exhibit  199,  that 
was  before  you  when  you  answered  Q.  50  yesterday; 
1410  please  tell  us  whether  your  Company  has  to  pay  for 
the  publication  of  the  registrations  shown  in  the 
photostat  exhibits  annexed  to  and  forming  a  part  of  that 
stipulation?  A.  My  understanding  is  that  we  subscribe  for 
the  Official  Railway  Equipment  Register,  paying  the  regular 
price  therefor.  This  entitles  us  to  certain  copies,  and  we 
are  at  liberty  to  add  to  or  change  the  record  as  we  add  to 
or  change  our  tank-car  equipment. 

Q.  68.  The  first  registration  that  was  published  in  the 
Official  Railway  Equipment  Register  was  contained  in  the 
September,  1903,  issue  of  that  periodical.  Kindly  explain 
how  it  came  about  that  it  was  not  until  September,  1903, 
that  a  registration  of  the  tank-car  equipment  of  the  partner¬ 
ship  was  published  in  that  periodical?  A.  I  cannot,  off¬ 
hand,  give  any  information  on  this  point  other  than  to  say 
that  one  result  of  having  the  record  of  our  equipment  pub¬ 
lished  is  to  enable  the  railroad  over  whose  lines  the  cars 
move  to  report  to  us  said  movements;  and  failure  to  have 
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this  information  limits  our  ability  to  check  mileage  earn¬ 
ings  from  the  equipment. 

Q.  69.  In  my  last  preceding  question,  I  was  inquiring 
with  regard  to  the  past.  So,  I  ask  you  whether  “failure  to 
have  this  information”  that  is  set  forth  in  your  last  pre¬ 
ceding  answer,  limited  the  ability  of  your  Company, 
1411  the  partnership,  to  check  “mileage  earnings  from 
the  equipment”?  A.  That  was  the  intent  of  my 
answer. 

Q.  70.  I  hand  you  again  the  stipulation,  Exhibit  200,  that 
was  before  you  when  you  answered  Q.  51  yesterday.  To 
that  stipulation,  there  are  attached  certain  photostats  show¬ 
ing  title  pages  and  contents  of  the  publications,  Joint  Cir¬ 
cular ,  W.T.L.,  and  certain  Circulars.  I  ask  you  what  con¬ 
nection  or  relation  your  Company  had  with  the  publishers 
of  these  periodicals  and  what  control  you  exercised  over  the 
contents  thereof,  particularly  with  regard  to  registrations 
and  notices  therein  applying  to  your  Company,  that  is,  the 
partnership  and  the  petitioner?  A.  The  publication  re¬ 
ferred  to  attempts  to  list  all  tank-car  equipment  by  whomso¬ 
ever  owned  and  amounts  to  a  handbook  for  use  by  all  re¬ 
finers,  sellers  or  buyers  of  petroleum  products;  and,  as 
such,  it  is  desirable,  and,  I  might  say,  essential,  that  the 
record  be  as  complete  as  possible.  They,  i;he  publishers, 
naturally  endeavor  to  secure  information  where  it  is  not 
voluntarily  furnished;  and,  I  think,  invariably  the  owners 
of  equipment  are  ready  and  anxious  to  supply  correct  in¬ 
formation  as  soon  as  acquired. 

Q.  71.  It  might  come  about  that  the  Commissioner  of 
Patents,  and  his  Examiner,  might  desire  to  know  what  your. 
Company,  the  partnership,  had  to  do,  if  anything,  with  the 
initial  publication  of  the  registration  of  your  tank-car 
equipment  in  Amendment  No.  1  to  Joint  Circular  W.T.L. 
No.  40  at  the  top  of  page  11  thereof ;  and,  maVhap,  what  the 
partnership  had  to  do  with  the  publication  of  the  registra¬ 
tions  of  such  information  in  succeeding  issues  of  these 
Circulars.  With  that  aspect  of  the  case  in  view,  I  would 
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ask  you  please  to  explain  the  matter  so  far  as  you  may  be 
able  to  throw  light  upon  it  for  the  benefit  of  the  Commis¬ 
sioner  of  Patents.  A.  Supplementing  my  answer  to  Q.  70, 
it  was  necessary  for  our  Company  to  furnish  the  data  as  to 
the  cars,  with  numbers,  capacities  of  the  tank  and  dome, 
and  such  other  information  as  they  required,  properly  au¬ 
thenticated.  This  information  would  be  tabulated  by  the 
publishing  company  and  published  in  their  next  issue 
1412  after  receipt  of  the  information.  On  all  changes  in 
the  equipment,  after  listing,  or  any  additions  to  the 
equipment  owned  by  our  Company,  such  information  would 
be  furnished  from  time  to  time  and  corrections  made  or 
additions  incorporated  as  promptly  thereafter  as  new  Cir¬ 
culars  or  books  were  issued. 

Q.  72.  In  the  entries  in  the  partnership’s  Journals  1  and 
2  Petitioner’s  Exhibits  4  and  5,  there  appear  the  abbrevia¬ 
tion,  S.O.L.,  and  a  number.  But  the  notation  or  legend, 
Superior  Oil  Line,  does  not  appear.  Please  explain  this, 
saying  what  the  initials,  S.O.L.,  and  the  number  were  in¬ 
tended  to  convey?  A.  It  has  been  common  practice  to  use 
initials  and  numbers  to  identify  particular  tank-cars  rather 
than  write  the  full  name  as  shown  on  the  side  of  the  car. 
Therefore,  S.O.L.  and  the  number  101,  for  instance,  identi¬ 
fies  tank-car  Superior  Oil  Line  No.  101;  and,  in  all  refer¬ 
ences  to  such  car,  the  initials  and  number  only  are  used. 
Under  the  same  conditions,  railroad  box-cars  or  other  cars 
are  referred  to  only  by  initials.  For  instance,  Pennsylvania 
Railroad  box-,  coal-  or  other  cars,  are  referred  to  simply 
as  P.R.R.  with  the  number  added,  identifying  the  particular 
car  in  their  equipment. 

•  i*  *  #  *  •  *  *  •  • 

Direct  examination  closed.  Cross  examination  by 
Mr.  Munden. 

X-Q.  78.  Referring  to  your  answer  to  Q.  37,  you  dis¬ 
regarded  the  vertical  line  in  advance  of  the  numeral  2  in  the 
notice  on  the  lower  right-hand  portion  of  the  tank  in 
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1414 


Petitioner’s 


Exhibits  193  and  194?  A.  There  is  a 


mark  visible,  as  I  examine  the  card;  but,  in  my  judg¬ 
ment,  it  is  not  intended  as  fixing  the  date  fo:'  the  test. 

X-Q.  79.  Still,  you  do  not  know  who  marked  that  notice? 
A.  No,  it  was  marked  by  someone  in  connection  with  the 
tank-car  company  who  made  the  repairs  tq  the  car. 

X-Q.  80.  You  are  even  guessing  about  tliat,  aren’t  you? 
A.  You  will  hav  to  elucidate  your  question ;  I  don’t  know 
what  it  means. 

X-Q.  81.  You  are  merely  making  a  guess 
“it  was  marked  by  someone  in  connection  wfth  the  tank-car 
company  who  made  the  repairs  to  the  car”?!  A.  No  guess¬ 
ing  about  it ;  the  answer  is  correct. 

X-Q.  82.  How  do  you  know  it  was  market!  by  someone  in 
connection  with  the  tank-car  company?  I(sn’t  that  mere 
conjecture  on  your  part?  A.  No,  sir;  I  do  n|ot  regard  it  so. 

X-Q.  83.  You  cannot  state  anything  more  definite  than 
that  you  believe  that  the  notice  was  marked  by  someone  in 
connection  with  the  tank-car  company?  A.  |l  would  not  in¬ 
corporate  the  word  “believe”  in  my  answer.  I  would  make 
the  statement  as  a  positive  fact. 

X-Q.  84.  If  you  are  so  positive,  who  was  this  “someone” 
referred  to  in  your  answer  to  X-Q.  79?  A.  Do  you  expect 
me  to  give  you  the  names  of  all  of  the  employees  of  the  tank- 
car  company? 

X-Q.  85.  I  am  asking  you  for  the  name  of  one  person, 
being  the  “someone”  referred  to  in  your  answer  to  X-Q.  79? 
A.  I  have  already  stated  that  it  was  an  (jmploye  of  the 
tank-car  company,  whose  identity  I  do  not  know. 


when  you  state 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental,  record  (Pltff.- Appellant’s 
Exhibit  40),  pages  94  to  99.  Transcript  of  Record, 
pages  1287  to  1292. 

WILLIAM  O’NEIL. 

(No  Excerpts  from  the  Petitioner’s  Supplemental  Record 
Appear  in  the  Appellant’ s  Appendix ). 

William  O’Neil,  a  witness  called  on  behalf  of  Su- 

1287  perior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  9:50  o’clock  A.  M.) : 

Question  1.  What  is  your  name?  Answer.  William 
O’Neil. 

Q.  2.  Where  is  your  residence?  A.  410  Penna.  Ave., 
East,  Warren,  Penna. 

Q.  3.  What  is  your  occupation?  A.  I  am  a  tank-gauger 
and  oil-producer. 

Q.  4.  How  old  are  you,  Mr.  O’Neil?  A.  I  was  85  on  Sun¬ 
day,  the  3rd  of  this  month. 

Q.  5.  Are  you  still  engaged  in  the  active  pursuit  of  your 
occupation?  A.  I  am. 

Q.  6.  Have  you  ever  gauged  tank-cars, — oil  tank- 

1288  cars, — for  Superior  Oil  Works  of  Warren,  Pa.? 
A.  I  have. 

Q.  7.  When  did  you  first  gauge  oil  tank-cars  for  Supe¬ 
rior  Oil  Works?  A.  The  first  tank-cars  I  ever  gauged 
were  December  28,  1901.  I  done  all  their  work  gauging 
before  that,  if  you  care  for  that, — that  is,  their  tanks  at  the 
refinery. 

Q.  8.  When  you  gauged  the  tanks  of  these  oil  tank-cars 
on  December  28,  1901,  were  the  tanks  mounted?  A.  They 
were  not. 
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Q.  9.  Where  did  you  find  them  and  gauge  them?  A.  I 
gauged  them  at  the  Hammond  Iron  Works,  wh  ere  they  were 
built. 

Q.  10.  Is  Hammond  Iron  Works  a  Warren  concern? 
A.  Yes,  sir. 

Q.  11.  Did  you  make  a  record  of  your  measurements? 
A.  Yes,  sir. 

Q.  12.  Have  you  with  you  the  book  containing  the  record 
of  these  measurements?  A.  Yes,  sir. 

Q.  13.  When  did  you  put  down  this  record?  A.  On  De¬ 
cember  28,  1901. 

Q.  14.  When  did  you  make  the  entry  in  this  book  relative 
to  the  time  when  you  made  the  measurements?  A.  Right 
at  the  same  time  I  made  the  measurements. 

Q.  15.  How  many  of  these  tanks  did  yoit  measure  or 
gauge  on  December  28,  1901, — the  tanks  belonging  to  Supe¬ 
rior  Oil  Works?  A.  Two,  Nos.  101  and  102. 

Q.  16.  Did  you  make  a  gauge-sheet  from  your  measure; 
ments  that  you  found  on  December  28,  1901  ?  A.  I  did,  but 
made  it  later  on. 

Q.  17.  I  hand  you  a  sheet  and  ask  you  to  tell  us,  if  you 
can,  what  that  sheet  is?  A.  We  call  it  an  outage-table. 

Q.  18.  Do  you  know  who  wrote  the  words,  “Outage 
Table”,  in  pencil  in  the  upper  left-hand  corner  of  that 
sheet.  A.  This  was  done  at  the  office;  it  isn’t  my  hand¬ 
writing. 

Q.  19.  Is  this  sheet  sometimes  called  a  gaijige-sheet  ?  A. 
Yes,  sir,  a  gauge-sheet  or  gauge-tabl^. 

1289  Q.  20.  Can  you  tell  us  briefly  what  is  the  meaning  of 
the  columns  of  figures  on  that  outage-table  or  gauge- 
sheet?  A.  I  compute  them  and  the  inches  and  fractions  of 
inches  on  here  shows  from  the  bottom  of  the  tank  as  1  inch 
from  the  bottom  contains  20  gallons ;  one  inch  and  a  quarter 
holds  27  gallons ;  one  inch  and  a  half,  35  gallons,  and  so  on. 
I  might  give  you  the  foot.  One  foot  holds  7[16  gallons;  so 
to  the  end  of  the  sheet. 

Q.  21.  Of  what  tanks  is  this  gauge-sheet  or  outage-table 
a  record  of  measurement?  A.  Of  Superior  Oil  Works’ 
tank  cars  Nos.  101  and  102. 
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Q.  22.  The  numbers  of  the  tanks  on  this  outage-table 
are  faded;  can  you  still  read  them?  A.  Yes,  I  can  see  that 
without  a  glass. 

Q.  23.  What  are  the  numbers?  A.  101  and  102. 

Q.  24.  When  was  this  table  made?  A.  Made  June  18, 
1902. 

iQ.  25.  Can  you  briefly  tell  us  why  there  elapsed  an  in¬ 
terval  of  almost  six  months  between  the  time  you  made  the 
measurements  on  December  28,  1901,  and  the  date  of  this 
table,  June  18,  1902?  A.  They  had  not  ordered  a  table  at 
the  time  I  measured  it.  Not  until  this  date.  I  often  make 
outage-tables  years  after  I  measure  the  tank. 

Q.  26.  This  table  was  computed  from  what  measure¬ 
ments?  A.  Measurements  from  the  measurements  of  the 
tanks  I  gauged  at  the  Hammond  Iron  Works  on  December 
28,  1901. 

By  Mr.  Hamilton:  The  table  that  was  handed  the 
.  witness  when  he  was  asked  Q.  17  is  offered  in  evidence 
by  the  petitioner,  and  Notary  is  asked  please  to  mark 
the  table:  Petitioner's  Exhibit  No.  196,  O’Neil  Gauge- 
Table  Of  Tank  Cars  101  and  102. 

By  Mr.  Munden:  This  exhibit  objected  to  as  imma¬ 
terial,  incompetent  and  not  properly  proven. 

Q.  27.  In  whose  handwriting  is  this  table?  That  is,  who 
made  the  entries  on  this  sheet  ?  A.  Those  are  in  my  hand¬ 
writing. 

1290  Q.  28.  Whose  signature  is  that  which  is  written 
in  the  upper  right-hand  corner  of  this  table?  A. 
That  is  my  signature. 

Q.  29.  I  hand  you  another  sheet  and  ask  you  what  it  is? 
A.  That  is  an  outage-table  of  Superior  Oil  Line  Nos.  106 
and  108.  That  has  the  dome  on. 

Q.  30.  What  were  the  car-tanks  of  which  this  table  con¬ 
tains  a  gauge?  How  were  they  numbered?  A.  Numbered 
106  and  108. 

Q.  31.  But  is  there  not  a  107  there  also?  A.  Yes,  there  is. 
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Q.  32.  Whose  signature  is  on  this  outage-table  in  the 
upper  right-hand  corner?  A.  That  is  my  signature. 

Q.  33.  What  is  the  date  of  this  gauge-table?  A.  De¬ 
cember  29,  1903. 

Q.  34.  Have  you  your  original  measurements — that  is, 
did  you  make  a  written  record  of  the  measurements  from 
which  this  gauge-table  was  computed?  A.  I  have  it  in 
another  book  but  not  in  this.  There  it  is,  I  have  it.  Su¬ 
perior  Oil  Line  Cars  Nos.  106,  107  and  108. 

Q.  35.  When  did  you  make  the  entries  in  your  book  rela¬ 
tive  to  the  time  when  you  made  the  measurements  that  are 
set  down  therein?  A.  I  dated  the  table  the  same  date  that 
I  measured  the  tanks,  December  29,  1903.  1  might  say  No. 
106  I  measured  on  December  23,  1903,  and  107  and  108  on 
December  29,  1903. 

Q.  36.  This  gauge-sheet  bears  the  wordtk:  Superior  Oil 
Line.  Are  you  able  to  give  us  an  explanation  as  to  why 
these  words  appear  on  this  gauge-table?  A.  The  time  I 
gauged  those  tanks,  106,  107  and  108,  the  tanks  were 
mounted  and  the  name  was  painted  on  the  tanks,  “Superior 
Oil  Line,  Warren,  Pa.”. 

Q.  37.  For  whom  was  this  gauge-table  made?  A.  For 
the  Superior  Oil  Works. 

Q.  38.  In  whose  handwriting  are  the  written  portions  on 
this  gauge-table?  A.  In  mine. 

1291  Q.  39.  When  did  you  write  out  this  gauge-table, 
and  the  other  entries  on  it?  A.  The  table  was  made 
after  the  measurements.  It  may  have  been  a  week  after, 
but  it  was  dated  the  same  as  the  measurements. 

Q.  40.  In  the  original  memoranda  from  which  this  gauge- 
table  was  made,  do  the  words,  Superior  Oil  Line,  appear  ? 
Please  refer  to  your  memoranda.  A.  Superior  Oil  Line  is 
the  way  I  have.  The  reason  I  done  that  wajs  it  was  printed 
on  the  tanks. 

Q.  41.  Are  you  willing  to  permit  this  book — this  memo¬ 
randum  book,  to  be  introduced  in  evidence?  I  promise  you 
it  will  be  returned  to  you  intact.  A.  Providing  it  will  be 
returned,  I  am. 
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By  Mr.  Hamilton :  The  sheet  about  which  the  ques¬ 
tions  beginning  with  Q.  29  were  asked  the  witness  is 
offered  in  evidence  by  the  petitioner,  and  the  Notary 
is  asked  please  to  mark  it:  Petitioner’s  Exhibit  No.  197, 
O’Neil  Gauge-Table  Of  Tank  Cars  106,  107  and  108. 

By  Mr.  Munden:  Same  objection  as  to  Petitioner’s 
Exhibit  196. 

Q.  42.  Please  explain  briefly — that  is,  describe  the  book 
that  I  now  hand  you  and  to  which  you  referred  during  the 
giving  of  your  testimony  this  morning.  A.  It  is  a  memo¬ 
randum  book  similar  to  the  ones  I  take  the  measurements 
on  of  all  tanks. 

Q.  43.  Is  this  book  a  book  of  original  entry?  A.  It  is. 

By  Mr.  Munden :  Objection.  Question  leading. 

Q.  44.  Will  you  please  put  book-marks — that  is,  pieces 
of  blank  paper  that  I  now  hand  you,  at  the  pages  in  this 
memorandum  book  where  you  jotted  down  the  measure¬ 
ments  of  the  tanks  of  cars  numbered  101  and  102,  respec¬ 
tively,  and  also  where  you  jotted  down  the  measurements 
of  the  tanks  of  cars  numbered  106,  107  and  108?  A.  (The 
witness  does  so). 

By  Mr.  Hamilton:  The  memorandum  book  to 
1292  which  reference  was  made  in  Q.  41  and  42  is  offered 

in  evidence,  and  the  Notary  is  asked  please  to  mark 
this  memorandum  book  as  Petitioner’s  Exhibit  No.  198, 
O’Neil  Memorandum  Book.  The  offer  is  made  with 
special  reference  to  the  pages  relating  to  the  measure¬ 
ments  of  the  tank-cars  about  which  this  witness  has 
testified  this  morning  and  which  are  identified  by  the 
book-marks  that  the  witness  placed  in  the  book. 

By  Mr.  Munden:  Objections  same  as  to  Petitioner’s 
Exhibits  No.  196  and  197. 

Direct  examination  closed  at  11:10  o'clock  A.  M.  No 
Cross-examination.  Deposition  closed. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (Pltff.- Appellant’s 
exhibit  40),  pages  236  to  257.  Transc  ript  of  record, 
pages  1431  to  1452. 

HARRY  F.  COGSWELL. 

(No  Excerpts  from  the  Petitioner’s  Supplemental  Record 
Appear  in  the  Appellant’s  Appendix) . 
#*#*###*** 

Harry  F.  Cogswell,  a  witness  called  on  pelialf  of  Supe¬ 
rior  Oil  Works,  petitioner,  being  sworn,  deposes  and 
1431  says  (deposition  begun  at  2:45  o’clocjt  P.  M.) : 

Question  1.  What  is  your  name,  first  name  in  full?  An¬ 
swer.  Harry  F.  Cogswell. 

Q.  2.  Are  you  the  Harry  F.  Cogswell  who  has  heretofore 
given  testimony  in  this  case  ?  A.  I  am. 

Q.  3.  Have  the  petitioner  and  its  predecessor,  Superior 
Oil  Works  Ltd.,  the  partnership,  used  tahk-cars  for  the 
shipment  to  their  customers  of  liquid  refined  petroleum 
products,  including  lubricating  oils  ?  I  mean  now  to  inquire 
about  tank-cars  of  tlieir  own,  that  is  belonging  to  the  limited 
partnership  and  its  successor,  the  petitioner?  A.  They 
have. 

Q.  4.  You  have  testified  that  you  entered  the  employ  of 
the  limited  partnership  in  May,  1902.  Was  the  limited 
partnership,  at  the  time  of  your  entering  this  employment, 
operating  oil  tank-cars  of  its  own?  A.  They  had  two  tank- 
cars,  S.O.L.  101  and  102,  ai  the  time  I  enterejd  their  employ. 

Q.  5.  W’as  the  limited  partnership  operating  both  these 
tank-cars  at  that  time — May,  1902?  A.  They  were  using 
these  cars,  although,  at  that  time,  the  ca|s  actually  be¬ 
longed  to  Messrs.  Eaton. 
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Q.  6.  Do  you  know,  that  is,  can  you  recall,  anything  about 
the  transfer  of  the  property  in  these  cars,  the  title  to  them, 
to  the  limited  partnership?  If  you  find  it  necessary,  you 
may  refer  to  Journal  No.  1,  Petitioner’s  Exhibit  No.  4,  to 
refresh  your  memory.  A.  These  two  cars  were  transferred 
to  the  limited  partnership  in  June  of  1902. 

Q.  7.  Do  you  know  aught  about  the  acquirement  of  the 
property  in  or  title  to  the  cars,  and  their  early  history,  by 
the  Messrs.  Eaton — that  is,  from  your  own  personal  knowl¬ 
edge?  A.  Only  from  hearing  Mr.  Herbert  Eaton  tell  me 
of  the  transaction. 

*  *  *  #  *  *  #  * 

1442  Q.  50.  What  were  your  duties  that  brought  you  in 
contact  with  the  tank-cars  of  the  partnership  and/or 

the  petitioner  ?  A.  Each  day  we  made  a  list  of  the  cars  that 
were  home  and  their  location,  whether  on  our  own  switch  or 
on  an  adjoining  switch,  when  that  was  necessary  to  use  be¬ 
cause  of  congestion  on  our  own  switch.  In  making  this  list, 
I  would  give  the  cars  a  general  looking-over  to  detect  any 
marks  indicating  the  necessity  of  making  repairs  to  the 
equipment  before  loading  same.  Furthermore,  I  would  se¬ 
lect  the  car  or  cars  to  be  loaded,  as  it  was  customary  to  use 
certain  cars,  clean  ones,  for  gasoline  and  kerosene ;  whereas, 
cars  for  the  heavier  products  did  not  require  absolutely 
clean  cars;  and,  to  save  labor,  we  were  careful  in 

1443  the  selection  of  the  equipment  which  was  to  be  placed 
for  loading. 

*  *  #  #  *  #  *  * 

i  Q.  8.  When  did  you  first  see  these  tank-cars,  S.O.L. 
1432  101  and  102?  A.  Within  a  few  days  of  the  time  I  en¬ 
tered  their  employ. 

Q.  9.  How  were  they  marked,  if  they  were  marked? 

!  Bv  Mr.  Munden;  Objected  to  on  account  of  the  in¬ 
ability  of  the  witness  to  remember  correctlv  after  this 
great  lapse  of  time. 
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A.  Across  the  entire  length  of  the  tank,  on  either  side, 
were  the  words,  Superior  Oil  Line,  underneath  which  was 
painted:  Warren,  Pa.  On  the  underframe  of  the  car  were 
the  initials,  S.O.L.,  and  the  number,  101 ;  and  these  initials 
and  the  number  were  also  painted  on  either  end  of  the  tank. 
This  also  applied  to  the  marking  on  the  other  car,  S.O.L. 
102. 

#•#**####• 

Q.  11.  Were  additions  made  to  the  flejet  of  tank-cars 
owned  by  the  limited  partnership?  You  ijiay  answer  this 
question,  Yes,  or  No.  A.  Yes. 

Q.  12.  Can  you  recall  how  this  was  done,  how  these  ad¬ 
ditions  were  made,  whether  rapidly  or  slowly  in  the  years 
following  1902?  A.  They  constantly  added  additional  cars 
to  their  fleet,  every  few  months. 

«  •  *  #  •  *  «|«  •  • 

Q.  14.  What  markings  were  placed  upon  the  cars 
1433  that  followed,  as  additions  to  cars  l(j)l  and  102? 

By  Mr.  Munden:  Question  objected  to  for  the  rea¬ 
son  the  witness  can  have  no  correct  independent  recol¬ 
lection  about  this  matter,  and  his  recollection  must 
inevitably  be  based  upon  the  records  which  he  has 
consulted  recently,  which  are  inconsistent  with  the 
testimony  which  this  witness  has  already  given  as  to 
the  markings  on  cars,  “S.O.L.  101”  arnjl  “S.O.L.  102”. 

By  Mr.  Hamilton:  In  answering  the  question,  now 
pending,  the  witness  is  instructed  that  he  may  refer 
to  Petitioner’s  Exhibits  199  and  200;  and,  in  his  an¬ 
swer,  lie  may  state  whether  his  recollection  is  refreshed 
by  such  reference. 

A.  Subsequent  cars  -were  marked  the  samci  as  were  S.O.L. 
101  and  102,  until  it  became  necessary  to  mark  them 
S.O.L.X.,  in  compliance  with  a  ruling  which  required  private 
car-owners  to  add  the  X  for  the  purpose  of  denoting  private 
ownership. 
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Q.  37.  At  any  time  since  the  use  of  the  legend, 
1438  Superior  Oil  Line,  on  the  two  original  tank-cars  of 
the  partnership,  has  the  word,  Superior,  been  omitted 
from  the  tank-cars  of  your  Company,  either  the  partner¬ 
ship,  or  its  corporate  successor,  the  petitioner,  in  their  op¬ 
eration,  normal  operation,  of  their  own  tank-cars? 

By  Mr.  Munden :  Objected  to  due  to  the  impossi- 
1430  bility  of  the  witness  remembering  such  a  matter  in 
the  early  part  of  the  period  inquired  about. 

A.  No;  the  word,  Superior,  has  always  appeared  upon 
the  equipment  used  at  the  plant  of  the  Superior  Oil  Works. 
Due  to  Mr.  Munden ’s  objection,  I  might  state  that  it  was 
my  daily  duty  to  walk  along  the  switch  at  the  plant  and 
check  the  cars,  both  as  to  number  and  also  as  to  general 
condition  relative  to  being  usable,  and  I  know  that  the 
cars  always  bore  the  name  or  word,  Superior. 

*###*#•••• 

Q.  41.  Of  the  three  words  of  which  the  notation,  Supe¬ 
rior  Oil  Line,  appearing  on  the  side  of  the  tank  of  the 
1440  cars  of  the  partnership  and  its  successor,  the  peti¬ 
tioner,  is  composed,  is  there  any  word  of  these  three 
words  that  is  more  dominant,  more  distinctive,  more  signifi¬ 
cant,  more  distinguishing? 

By  Mr.  Munden:  Question  objected  to  as  calling  for 
immaterial  matter,  and  for  the  further  reason  that  the 
*  witness  lias  not  been  qualified  as  being  in  any  better 
position  than  the  tribunals  of  the  Patent  Office  for  ar¬ 
riving  at  a  conclusion  concerning  the  matter  inquired 
i  about.  The  question  asks  for  a  mere  opinion  from  the 
witness,  who  has  been  qualified  only  as  a  fact  witness. 
The  exhibits  which  the  witness  is  asked  to  consult 
speak  for  themselves. 

A.  Yes,  the  word,  Superior. 

Q.  42.  What  has  the  notation,  Superior  Oil  Line,  served 
to  indicate  and  signify  by  its  appearance  on  the  tank-cars 
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of  your  Company,  including  the  partnership  and  the  peti¬ 
tioner1?  What  functions  has  it  performed? 

By  Mr.  Munden :  Same  objection. 

A.  First,  it  indicated  that  the  tank-car  or  ?ars  bearing  this 
legend  were  being  operated  by  the  petitioner  or  its  prede¬ 
cessor,  the  limited  partnership ;  second,  it  indicated  that  the 
contents  of  the  car  were  products  refined  by  the  Superior 
Oil  Works;  and,  third,  it  indicated  that  the  product  con¬ 
tained  in  the  car  was  of  a  very  high  grade,  probably  better 
in  quality  than  was  generally  purchasable  on  the  open 
market. 

****•#•##* 

Q.  10.  I  hand  you  a  post-card  photograph  that  has  been 
introduced  in  evidence  here  and  marked  Exhibit  193 ; 
1432  and,  also,  an  enlargement  of  that  photograph,  Ex¬ 
hibit  194;  and  I  ask  you  of  what  that  is  a  portrayal 
or  picture,  so  far  as  the  tank-body  is  involved?  A.  The 
photographs  handed  me  are  photographs  of  S.O.L.  101,  as 
I  first  saw  it  at  the  plant  of  the  Superior  Oil  Works  Ltd., 
in  May,  1902,  with  the  exception  that,  when  I  first  saw  the 
car,  it  had  a  wooden  running-gear  and  the  walkway  on 
either  side  of  the  car  was  just  above  the  wheels;  whereas, 
in  this  photograph,  the  walkway  is  of  the  elevated  type. 
Also,  the  lettering,  Superior  Oil  Line,  on  the  cars,  as  I  first 
saw  them,  was  spread  out  more,  so  that  the  three  words 
nearly  filled  the  entire  length  of  the  car. 

****•#•••• 

Q.  25.  I  call  your  attention  to  the  notice  or  nota- 
1436  tion  that  appears  on  the  right-hand  lower  portion  of 
the  tank  car  of  the  car  shown  in  the  post-card  photo¬ 
graph.  Please  read  into  the  record,  without  interpretation 
of  the  marks  by  yourself,  the  precise  word^  that  are  com¬ 
prised  in  and  go  to  make  up  the  notice  or  notation?  You 
may  use  a  reading  glass,  if  you  so  wish. 
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By  Mr.  Munden:  Objection.  Objected  to  as  calling 
for  immaterial  matter,  and  for  the  further  reason  that 
the  witness  has  not  been  qualified  as  being  in  any  better 
position  than  the  tribunals  of  the  Patent  Office  for 
reading  the  notice  or  notation  referred  to.  The  exhibit 
speaks  for  itself. 

A.  Tested  2-1-05. 

At  40  lbs.  by 

A.  F.  Co.  Ltd.  Warren,  Pa. 

Q.  26.  Please  state  what  is  your  interpretation  of  the 
numerals  “2  -  1  -  05”,  referred  to  in  your  last  preceding 
answer? 

By  Mr.  Munden:  Same  objection. 

A.  February  1st,  1905. 

Q.  27.  Do  you  know  who  was  the  workman  who  inscribed 
that  test-notice  on  the  tank-car  body?  A.  No,  I  do  not. 

Q.  28.  Did  you  make  any  search  or  investigation  to  learn 
his  identity?  If  you  did,  please  state  in  what  your  efforts 
consisted?  A.  I  made  considerable  investigation.  My 
search  led  me  to  the  paint  shop  of  Rowland  Brothers,  situ¬ 
ated  on  Clark  Street,  Warren,  Pa.,  'where  I  consulted  Mr. 

William  Rowland  relative  to  the  matter;  and  I 
1437  searched  through  their  old  ledgers  in  an  effort  to 

ascertain  if  they  had  done  this  work;  but  I  was  un¬ 
able  to  find  any  trace  or  record  of  such  work  having  been 
done  by  them. 

Q.  29.  What  kind  of  a  tank-car  is  shown  or  portrayed  in 
that  post-card  photograph,  Exhibit  193,  as  to  newness? 
That  is,  is  it  a  new  car,  or  a  refinished  car,  or  a  rebuilt  car? 
A.  As  stated  in  my  answer  to  Q.  10,  when  I  first  saw 
S.O.L.  101,  the  car  had  a  wooden  underframe;  and,  in  this 
photograph,  it  is  shown  with  a  steel  underframe.  There¬ 
fore,  it  is  a  rebuilt  car  and,  having  been  rebuilt,  naturally 
refinished. 

Q.  30.  Does  the  pressure  to  which  it  was  subjected  in 
the  testing,  according  to  the  test-notice,  that  is,  40  pounds 


be?  A.  Due  to 
ives  that  were 
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pressure,  indicate  anything  as  to  this  point?  And,  if  so, 
what?  A.  A  newT  tank  would  have  been  tested  at  sixty 
pounds  pressure;  whereas,  older  tanks,  or  tanks  that  might 
have  been  strained  in  service,  due  to  rough  handling  by  the 
railroads,  were  tested  at  forty  pounds  pressure. 

Q.  31.  Do  you  know'  who,  that  is,  what  concern,  furnished 
the  original  underframe  for  the  tank  showii  in  that  photo¬ 
graph,  Exhibit  193?  A.  The  original  woocjen  underframe 
was  furnished  by  the  Erie  Car  Works,  of  prie,  Penna.,  a 
concern  no  longer  in  existence. 

Q.  32.  What  brought  about  the  substitution  of  a  steel  un- 
derframe  for  the  original  w'ooden  underfrai 
the  larger  and  heavier  trains  and  locomol 
used  by  the  railroads,  it  became  almost  a  necessity  to  change 
to  the  steel  underframe,  as  the  repair  bills  to  the  wooden 
underframe-equipment  were  prohibitive. 

Q.  33.  Please  state  whether  re-testing  of  the  tank  under 
pressure  w'as  a  part  of  a  job  of  reconstruction  or  rebuild¬ 
ing?  A.  That  depends  upon  the  date  of  th6  preceding  test 
and,  also,  as  to  whether  the  equipment  had  been  repaired — 
I  mean  the  tank  proper  and  its  appurtenances.  If,  for  in¬ 
stance,  it  had  been  necessary  to  replace  the  outlet- 
1438  leg,  it  wTould  then  require  a  re-testing  of  the  tank 
after  the  new'  outlet-leg  had  been  riveted  in  place. 
Or,  if  the  tank  proper  had  been  damaged  by  having  some 
rivets  loosened  or  a  sheet  sprung,  it  w'ould  likewise  be  neces¬ 
sary  to  test  the  tank  after  the  necessary  repairs  had  been 
made. 


Q.  38.  Who,  w’hat  type  of  customer,  as  regards 
1439  their  location  and  business,  w’ere  th<^  ones  wrho  first 
bought  the  refined  petroleum  produe' 
partnership?  A.  Levi  Smith,  Clarendon, 

Berry,  Oil  City,  Pa.;  Titusville  Oil  Works, 

United  Refining  Company,  Warren,  Pa.;  Seneca  Oil  Works, 
Warren,  Pa.;  Crew'-Leviek  Company,  operating  the  Glade 
Oil  Works,  at  Warren,  Pa.;  Tiona  Reining  Company, 


s  of  the  limited 
Pa.;  James  B. 
Titusville,  Pa.; 
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Clarendon,  Pa.;  are  among  those  who  bought  from  us  in 
the  early  days. 

Q.  39.  What  were  the  several  products  of  the  refining 
cf  crude  petroleum  which  you  furnished — that  is,  the  limited 
partnership  furnished — to  the  concerns  named  in  your  last 
preceding  answer,  in  bulk  in  tank-cars?  A.  Gasoline,  kero¬ 
sene,  fuel-oil,  600-cylinder  stock,  various  grades  of  filtered 
cylinder-lubricating  oils,  and  wax-distillate. 
##*#•*##*• 

j  Q.  43.  To  whom,  to  what  type  of  customers,  as 

1440  regards  location,  did  the  partnership  naturally  turn 
for  the  distribution  of  its  refined  products,  imme¬ 
diately  after  and  following  the  beginning  of  its  operations? 
A.  Those  concerns  which  were  located  in  our  immediate 
vicinity,  or  had  representation  in  and  about  Warren. 

Q.  44.  Please  name  these  concerns,  so  far  as  you 

1441  may  recall  them  ?  You  can  go  within  a  greater  area, 
— that  is,  a  circle  described  with  a  longer  radius, — 

than  those  in  the  immediate  vicinity  of  Warren,  always 
keeping  to  the  early  customers?  A.  United  Refining  Com¬ 
pany,  Warren,  Pa.;  Tiona  Refining  Company,  Tiona,  Pa.; 
Levi  Smith,  Clarendon,  Pa.;  Glade  Oil  Works,  Warren,  Pa.; 
being  operated  by  the  Crew-Levick  Company  of  Phila¬ 
delphia;  Fred  G.  Clark  Company,  Cleveland,  Ohio;  Titus¬ 
ville  Oil  Works,  Titusville,  Pa.;  Seneca  Oil  Works,  War¬ 
ren,  Pa.;  Conewango  Refining  Company,  Warren,  Pa.; 
Valvoline  Oil  Company,  operating  the  Wilburine  Oil  Works 
at  Warren,  Pa.;  Red  “C”  Oil  Mfg.  Company,  Baltimore, 
Md. ;  James  B.  Berry,  Oil  City,  Pa.;  C.  E.  Cooper,  Agent, 
Oil  City,  Pa.;  Union  Petroleum  Company,  Philadelphia, 
Pa.;  Moore  &  Hunger,  New’  York  City. 
*###••••*• 

Q.  49.  In  the  group  of  refineries  that  may  be  designated 
as  the  Warren  group,  including  the  United  Refining  Com¬ 
pany,  the  Cornplanter  Refining  Company,  Glade  Oil 

1442  Works  Plant  and  Seneca  Oil  Works,  what  opportuni¬ 
ties  did  those  connected  with  these  refineries  have 
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for  observation  of  tank-cars  of  the  partnership  and/or  the 
petitioner?  A.  In  making  up  the  train  of  butbound  ship¬ 
ments,  the  railroad  folks  used  the  main  track  and  passing- 
sidings  in  the  Struthcrs  yard.  The  plants  you  mentioned 
were  located  alongside  these  tracks,  so  that  every  oppor- 
tunitv  was  afforded  for  seeing  the  Superior  Oil  Line  cars. 

Q.  52.  I  hand  you  a  gauge-table,  br  gauge-sheet, 
1443  that  has  been  introduced  in  evidence  as :  Petitioner’s 
Exhibit  197 ;  and  I  ask  you  when  the  tank-cars  that 
were  gauged,  as  shown  by  that  sheet,  were  [put  in  service? 

By  Mr.  Munden :  Objected  to  for  reason  of  the  very 
apparent  impossibility  that  the  witness  has  an  inde¬ 
pendent  recollection  of  this  matter,  and  for  the  reason 
that  Ills  answer  might  be  based  on  conclusions  only. 

By  Mr.  Hamilton:  The  witness  may  use  the  gauge- 
sheet  to  refresh  his  memory. 

A.  These  cars  were  put  in  service  about  the  first  of  Janu¬ 
ary,  1904. 

*  •  #  #  •  *  *|*  #  • 

Q.  13.  I  hand  you  a  stipulation  thjat  has  been  in- 
1433  troduced  in  evidence  here  as:  Petitioner’s  Exhibit 
199 ;  and,  also  a  stipulation  that  has  been  introduced 
in  evidence  here  and  marked:  Petitioner |s.  Exhibit  200. 
Please  read  these  stipulations  and  particularly  the  photo¬ 
static  exhibits  attached  to  each  of  them,  respectively,  and 
then  say  whether  the  facts  set  forth  in  the  photostatic  ex¬ 
hibits  and  in  the  body  of  the  stipulations  are  br  are  not  true  ? 
I  mean,  of  course,  with  respect  to  such  krowledge  of  the 
facts  as  you  may  have  had  after  your  employment  in  May, 
1902.  A.  With  regards  to  Exhibit  199,  I  would  say  that 
the  listing  is  true;  with  regards  Exhibit  2C0,  the  informa¬ 
tion  contained  therein  is  also  true. 

*  *  #  #  *  *  #  #  *  .  • 

Q.  53.  I  hand  you  a  set  of  books  that  have  been 
1443  introduced  in  evidence  here  as:  Petitioner’s  Exhibit 
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204;  and  I  ask  you  what  these  books  are?  A.  The 
larger  book  just  handed  me  is  the  July,  1932  (Volume 
XL VIII,  No.  2),  of  the  Official  Railway  Equipment  Regis¬ 
ter  issued  by  G.  P.  Conard,  Agent,  Number  424  W.  33rd 
St.,  New  York;  while  the  smaller  books  are  supplements 
thereto  issued  September  20,  1932;  November  17,  1932; 
January  16,  1933;  March  17, 1933;  and  May  16,  1933. 

Q.  54.  What  familiarity,  if  any,  have  you  had  with  this 
publication?  Furthermore,  please  explain  how  such  famil¬ 
iarity,  if  any,  was  gained  and  what  function  the  publication 
lias  and  has  had.  A.  For  many  years,  we  have  had  copies  of 
this  publication  in  our  office;  and,  recently,  I  have 
1444  had  occasion  to  search  through  an  old  file  of  this 
i  publication.  The  publication  has  served  in  listing  the 
railroad  equipment  in  use  by  many  shippers ;  and  the  tank- 
cars  of  the  petitioner  have  been  and  are  listed  therein. 

Q.  55.  What  function  does  the  publication  serve  as  giving 
notice  of  the  tank-car  equipment  of  private  owners  and  what 
is>  to  be  done  in  certain  contingencies?  A.  It  lists  the  re¬ 
porting-marks  and  gives  instructions  as  to  where  to  report 
the  movements  of  the  equipment,  the  mileage  covered  and, 
also,  where  to  send  repair  bills. 

Q.  56.  I  hand  you  a  set  of  photostats  that  forms  part  of 
the  stipulation,  Petitioner’s  Exhibit  200,  and  is  attached 
thereto;  and  I  ask  you  substantially  the  same  questions  with 
regard  to  this  publication  as  I  asked  with  respect  to  the 
Official  Railway  Equipment  Register ,  in  my  preceding  Qs. 
53,  54  and  55?  A.  The  photostats  handed  me  are  photostats 
of  the  cover-pages  of  the  Joint  Circular  W.  T.  L.  Number 
40,  Number  71,  Number  88,  and  the  cover-page  of  the  Circu¬ 
lars  Numbers  6,  6-J,  6-Q,  and  6-V,  together  with  a  page  from 
each  one  of  these  Circulars.  The  function  of  this  publica¬ 
tion  was  the  listing  of  tank-cars  used  in  interstate  com¬ 
merce,  showing  the  listing  as  to  capacity,  weights,  report¬ 
ing-marks  and  name  of  owner  or  operator. 

Q.  57.  What  familiarity  have  you  had  with  this  publica¬ 
tion,  Joint  Circular  W.  T.  L.f  A.  For  many  years,  we  have 
had  copies  of  these  Circulars,  together  with  the  supplements 
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thereto,  at  both  the  plant  and  the  office  of  the  Superior ;  and 
it  was  frequently  necessary  to  consult  these  books  in  check¬ 
ing  up  the  gallonage  or  capacity  of  cars  which  we  were 
called  upon  to  load  or  unload,  as  the  case  nnght  be.  Fur¬ 
thermore,  I  recently  have  checked  through  a  f^le  of  this  pub¬ 
lication;  and  the  photostats  just  handed  me  were  made 
under  my  direction. 

#####***** 

Q.  45.  In  the  entries  in  the  partnership’s  Journals 

1441  1  and  2,  Petitioner’s  Exhibits  4  and  5.  there  appear 
the  abbreviation,  S.O.L.,  and  a  number;  but  the  nota¬ 
tion  or  legend,  Superior  Oil  Line,  does  not  appear.  Please 
explain  this,  saying  what  the  initials,  S.O.L.,  and  the  num¬ 
ber  were  intended  to  convey? 

By  Mr.  Munden :  Objected  to  as  immaterial. 

A.  They  were  intended  to  convey  the  particular  tank-car 
in  which  the  shipment  was  made,  so  that  the  capacity  of  the 
car  could  be  checked  against  the  published  record  and  list¬ 
ing  of  the  capacities  of  the  cars  bearing  these  marks. 

Q.  46.  Is  there  any  connection  between  the  initials,  S.O.L., 
and  the  notation,  Superior  Oil  Line? 

By  Mr.  Munden.  Objected  to  as  leading. 

A.  The  initials,  S.O.L.,  accompanied  by  the  number  of  the 
particular  car  in  question,  were  reporting-marks  used  by 
the  railroads  in  keeping  track  of  the  movements  of  the  cars. 

Q.  47.  But,  as  used  in  the  partnership’s  journals, 

1442  Petitioner’s  Exhibits  4  and  5,  are  not  the  initials, 
S.O.L.  an  abbreviation  for  Superior  Oil  Line? 

By  Mr.  Munden:  Leading. 

A.  Yes,  they  are. 

Q.  48.  In  parlance  about  town,  in  Warren  here,  how  was 
the  limited  partnership  and/or  the  petitioner,  its  successor, 
referred  to? 

By  Mr.  Munden :  Objected  to  as  immaterial. 

A.  The  Superior. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
i  Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (Plaintiff- Appellant’s 
i  exhibit  40),  pages  1ST  to  197.  Transcript  of  record, 
pages  1378  to  1388. 

GLADYS  BRANCH  FORBES. 

(No  Excerpts ,  from  Petitioner's  Supplemental  Record, 
Appear  in  Appellant's  Appendix). 

Gladys  Branch  Forbes,  a  witness  called  on  behalf 
1378  of  Superior  Oil  Works,  petitioner,  being  sworn,  de¬ 
poses  and  says  (deposition  begun  at  11:10  A.  M.) : 
Question  1.  What  is  your  name?  Answer.  Gladys  Branch 
Forbes. 

i  Q.  2.  Are  you  the  Mrs.  Gladys  Branch  Forbes  who  here¬ 
tofore  testified  in  this  cause?  A.  I  am. 

Q.  3.  You  have  testified  that  you  went  to  work  for  the 
partnership,  Superior  Oil  Works,  Ltd.,  on  October  1,  1901; 
and  I  ask  you  whether,  at  that  time,  your  employer  was 
using  tank-cars  of  its  own.  A.  No. 

Q.  4.  How  soon  after  you  entered  its  employ,  did  the 
partnership  use  tank-cars  of  its  own  for  the  transportation 
of  its  refined  petroleum  products  in  bulk?  A.  The  spring 
or  summer  of  1902. 

Q.  5.  At  first,  how  many  tank-cars  did  your  employer 
operate?  A.  Two  tank-cars. 

Q.  6.  How  were  these  tank-cars  marked?  A.  Superior 
Oil  Line  and  the  initials,  S.O.L.,  and  the  number. 

By  Mr.  Munden :  This  question  objected  to  by  reason 
of  the  impossibility  due  to  the  great  lapse  of  time  for 
the  witness  to  remember  correctly.  The  question  and 
answer  further  objected  to  for  the  reason  it  has  not 
been  brought  out  that  the  witness  was  in  a  position  to 
!  observe  concerning  the  matter  inquired  about. 


I 
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Q.  30.  What  opportunities  did  you  have  for  ob- 
1381  servation  of  tank-cars  during  the  period  of  your  em¬ 
ployment?  A.  I  often  could  see  them  from  the  office 
window. 


Q.  29.  Did  you  ever  know  of  any  of  your  employer’s 
tank-cars, — that  is,  Superior  Oil  Works,  Ltd  tank-cars, — 
that  bore  the  initials,  S.O.L.,  that  was  devoicjl  of  the  mark¬ 
ing,  Superior  Oil  Line? 

By  Mr.  Munden:  Question  objected  to  for  the  rea¬ 
son  that  it  is  quite  impossible  for  the  Witness  to  re¬ 
member  correctly  after  this  great  lapse  jof  time. 

A.  No ;  we  would  have  had  them  fixed  right  away. 


Q.  11.  Have  you  any  independent  recollection  of 
1379  the  markings  on  the  two  tank-cars  mentioned  by  you 
in  your  answer  to  Q.  5  ?  A.  Why,  I  relnember  that  I 
have  seen  them  many  times. 

Q.  12.  Do  you  recall  the  markings  that  wer|e  on  those  two 
tank-cars  independently  and  as  of  the  time  to  which  you 
made  reference  in  your  answer  to  Q.  4, — that  is,  the  spring 
or  summer  of  1902? 

By  Mr.  Munden :  Objected  to  for  the  reason  it  is  very 
impossible  for  the  witness  to  know  whether  her  pres¬ 
ent  impressions  were  “independent  recollections”  or 
impressions  gained  through  conversations  and  observa¬ 
tions  of  a  much  later  date  than  that  inquired  about. 

By  Mr.  Hamilton:  The  witness  is  instructed  to  pay 
no  attention  whatsoever  to  the  objections  entered  upon 
the  record  by  the  opposing  counsel. 

A.  I  would  remember  they  were  within  a  vear  of  that 
time  without  referring  to  the  books. 

Q.  13.  I  hand  you  a  post-card  photograph  that  has  been 
introduced  in  evidence  here  and  marked  Petitioner’s  Ex¬ 
hibit  193 ;  also,  an  enlargement  of  that  photograph  that  has 
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been  offered  in  evidence  here  likewise  and  that  is  marked 
Petitioner’s  Exhibit  194;  and  I  ask  you  what  is  portrayed 
on  that  photograph,  that  is,  of  what  that  photograph  is  a 
picture?  A.  It  is  a  photograph  of  the  Superior  Oil  Works, 
Ltd.,  tank-car,  No.  101. 

#*#****•#* 

Q.  18.  I  hand  you  the  journal,  Petitioner’s  Ex- 
1380  hibit  4;  and  I  ask  you  whether  you  find  therein  an 
entry  relating  to  these  tank-cars,  Nos.  101  and  102? 
A.  Yes,  I  do. 

Q.  19.  Under  what  date?  A.  June  16,  1902. 

Q.  20.  And  in  whose  handwriting  is  that  entry?  A.  My 
handwriting. 

Q.  21.  Please  read  into  the  record  just  what  is  the  entry? 
A.  It  is  evidently  for  the  purchase  of  two  tank-cars,  S.O.L. 
101  and  102. 

Q.  22.  On  what  page  of  the  journal,  Petitioner’s  Ex¬ 
hibit  4,  now  before  you,  is  this  entry?  A.  Page  230. 

Q.  23.  Please  dictate  to  the  typist  exactly  what  is  there 
entered, — that  is,  exactly  the  words  that  you  find  there? 
A.  “Tank-Cars  debtor  to  Herbert  G.  Eaton,  Salary  Ac¬ 
count,  for  two  tank-cars  marked  S.O.L.  101  and  102  at 
$813.39— $1626.78”. 

*i*  *  *  #  *  #  •  #  # 

Q.  7.  Before  you  took  the  witness  stand,  did  you 

1378  refer  to  any  writings  that  refreshed  your  memory 
and  enabled  you  to  answer  the  question  last  pro¬ 
pounded?  A.  I  did. 

Q.  8.  What  were  they?  A.  The  journal  of  the  Company 
which  I  kept  at  that  time. 

Q.  9.  I  hand  you  a  journal  that  was  before  you  at  the 
tifiie  you  gave  your  first  deposition  in  December,  1933,  and 
that  was  marked  as  Petitioner’s  Exhibit  4,  and  that  has 
been  sent  back  here  by  the  Patent  Office;  and  I  ask 

1379  you  whether  that  is  the  writings  to  "which  you  re- 

I  f erred  for  refreshing  your  recollection?  A.  It  is. 
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Q.  10.  Who  made  the  entries  in  this  journal  to  which  you 
referred  for  refreshing  your  recollection, — in  whose  hand¬ 
writing  are  the  entries  ?  A.  In  my  handwriting. 

•  •#####•** 

Q.  24.  I  hand  you  the  journal,  Petitioner’s  Exhibit  5, 
that  was  sent  back  here  by  the  Patent  Office;  and  I 

1380  ask. you  whether  you  find  entries  therein  referring  to 
shipments  made  by  your  then  employer  to  United 

Refining  Company  in  tank-cars  described  in  those  entries, 
the  entries  being  on  the  following  pages:  Pages  230,  268, 
292,  322,  354,  and  388  ?  A.  I  find  all  the  entries,  except  page 
354  does  not  give  the  car  number. 

Q.  25.  Which  one  of  these  entries  refers  to  the  shipment 
of  lubricating  oil  ?  A.  The  entry  on  page  268. 

Q.  26.  To  the  shipment  of  what  kinds  of  oil  do  the  other 
entries  relate?  A.  Refined  oil  and  gasoline  and  naphtha. 
The  refined  oil  would  be  kerosene  oil. 

Q.  27.  Are  these  all  burning  oils, — the  ones  to  which 

1381  you  referred  in  your  last  preceding  answer  ?  A.  Well, 
I  suppose  they  do  use  them  all  for  burning  oil. 

Q.  28.  Just  mention,  one  after  another,  the  dates  of  these 
entries  of  shipments,  using  the  name  of  the  month?  A.  May 
9, 1904;  July  11, 1904;  August  13, 1904;  September  20, 1904 ; 
November  7,  1904;  December  31,  1904. 

*  *  *  #  *  *  •  i  #  *  * 

Q.  31.  In  the  entries  referred  to  in  my  Q.  24,  are  there 
not  certain  abbreviations  regarding  the  kind  of  commoditv 

o  |  * 

or  refined  petroleum  product  that  was  shipped?  If  you  find 
such  abbreviations,  please  state  what  the  abbreviations  are 
and  then  what  they  stand  for.  This  for  t^ie  benefit  of  the 
Examiner  at  the  Patent  Office.  You  need  not  differentiate 
between  the  flash  points,  if  that  is  the  ccjrrect  term,  that 
precede  the  abbreviation,  *  *  W.  W.  ’  ’  A.  Paige  230,  ‘  *  W.  W.  ’  ’ 
stands  for  water-white  kerosene;  page  268,  “600  Cyl.” 
stands  for  cylinder  stock;  page  292,  no  abbreviation;  page 
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322,  “Deod.”  stands  for  deodorized  gasoline;  page  354, 
“Wax  Dist.”  stands  for  wax-distillate;  page  388,  “W.  W.” 
stands  for  water-white  kerosene. 

i  Q.  32.  In  these  same  entries,  there  is  an  abbrevia- 
1382  tion,  S.O.L.,  followed  by  a  numeral.  What  does  this 
abbreviation  stand  for?  A.  S.O.L.  stands  for  Supe¬ 
rior  Oil  Line;  numeral  stands  for  the  car  number. 

Q.  33.  Please  dictate  to  the  typist  exactly  what  is  entered 
on  page  26S  under  United  Refining  Company  entry, — that 
is,  precisely  what  you  find  there?  A.  “United  Refining 
Company,  Dr.  to  Merchandise,  S.O.L.  104. 

7080 

105  24"  in  dome 


7185 

158  Temp.  104 

7027  Gals.  600  Cyl.  Stock  ll%c  $825.67’’ 

Q.  34.  I  hand  you  the  journals,  Petitioner’s  Exhibits  4 
and  5,  that  were  sent  back  here  by  the  Patent  Office;  and 
I  ask  you  whether  you  find  entries  therein  referring  to 
shipments  made  by  your  then  employer  to  Union  Petroleum 
Company  in  tank-cars  described  in  those  entries,  the  entries 
being  on  the  following  pages:  Petitioner’s  Exhibit  4,  page 
240;  Petitioner’s  Exhibit  5,  pages  22,  38  and  92?  A.  On 
page  240  of  Petitioner’s  Exhibit  5,  I  find  an  entry  to  the 
Union  Petroleum  Company ;  I  also  find  an  entry  on  pages  22, 
38  and  92. 

Q.  35.  The  following  entries  appear  in  journals  1  and  2  of 
shipments  of  wax-distillate  to  Tiona  Refining  Company : 
Journal  No.  1,  Petitioner’s  Exhibit  4,  pages  188,  190,  198, 
202,  204,  218,  222,  224,  228,  234,  236,  240,  242,  246,  256,  372, 
382:  Journal  No.  2,  Petitioner’s  Exhibit  5,  pages  4,  8, 12, 10, 
14,  16,  20,  34,  which  shipments  are  noted  in  the  entries  as 
made  in  cars  marked  S.O.L.,  which  abbreviation  you  have 
testified  means  Superior  Oil  Line.  Please  state  whether 
these  shipments  were  noted  in  the  entries  as  made 
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1383  prior  to  1905  and  whether  the  entries  are  in  your 
handwriting?  A.  Yes,  they  were  ancjl  are. 

Q.  36.  The  following  entries  appear  in  Journal  No.  2, 
Petitioner’s  Exhibit  5,  of  shipments  of  benzine,  kerosene  or 
water- white  oil,  and  naphtha  to  Valvoline  Oil  Company, 
on  the  following  pages  of  that  Exhibit :  Pages  192, 194, 196, 
198,  206,  210,  212,  214,  216,  224,  230,  232,  234,  236,  238,  244, 
246,  250,  252,  256,  266,  270,  274,  278,  284,  2SfS,  292,  298,  304, 
310,  316,  324,  326,  328,  330,  344,  348,  350  and  354,  which  ship¬ 
ments  are  noted  in  the  entries  as  made  in  cars  marked 
S.O.L.,  which  abbreviation  you  have  testified  means  Supe¬ 
rior  Oil  Line.  Please  state  whether  these  shipments  were 
noted  in  the  entries  as  made  prior  to  1905  and  whether  the 
entries  are  in  your  handwriting?  A.  Yes;  they  were  and 
are. 

Q.  37.  The  following  entries  appear  in  Journals  1  and  2, 
Petitioner’s  Exhibits  4  and  5,  of  shipments  of  water-white 
oil  or  kerosene,  and  gasoline  to  Red  “C’j  Oil  Mfg.  Co.: 
Petitioner’s  Exhibit  4,  pages  258,  276,  338,  356  and  374; 
Petitioner’s  Exhibit  5,  pages  4,  54,  56,  78, 124, 162, 180,  248, 
268,  312,  340,  380  and  382,  which  shipments  are  noted  in  the 
entries  as  made  in  cars  marked  S.O.L.,  which  abbreviation 
you  have  testified  means  Superior  Oil  Lin^.  Please  state 
whether  these  shipments  weie  noted  in  the  entries  as  made 
prior  to  1905  and  whether  the  entries  are  in  your  handwrit¬ 
ing?  A.  Yes;  they  were  and  are. 

Q.  38.  The  following  entries  appear  in  Journals  1  and  2, 


Petitioner’s  Exhibits  4  and  5,  of  shipments  of  water-white 
oil  or  kerosene,  and  300-oil  to  Crew-Levick  Co. :  Petitioner’s 
Exhibit  4,  pages  234,  262,  264,  276,  288,  29^,  308  and  334: 
Petitioner’s  Exhibit  5,  pages  120, 136, 150, 152, 160, 168,  286, 
312,  348,  356,  390  and  394;  which  shipments  are  noted 
in  the  entries  as  made  in  cars  marked  S.O.L.,  which  abbre¬ 
viation  you  have  testified  means  Superior  Oil  Line.  Please 
state  whether  these  shipments  were  noted  as  made  prior  to 
1905  and  whether  the  entries  are  in  your  handwriting?  A. 
Yes:  thev  were  and  are. 

7  * 
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Q.  39.  The  following  entries  appear  in  Journal  2, 
1384  Petitioner’s  Exhibit  5,  of  shipments  of  gasoline  to 
i  Seneca  Oil  Works :  Petitioner’s  Exhibit  5,  pages  284, 
308,  328,  340,  346,  360,  366,  378,  382  and  396;  which  ship¬ 
ments  are  noted  in  the  entries  as  made  in  cars  marked 
S.O.L.,  which  abbreviation  you  have  testified  means  Su¬ 
perior  Oil  Line.  Please  state  whether  these  shipments  were 
noted  in  the  entries  as  made  prior  to  February  20,  1905, 
and  whether  the  entries  are  in  your  handwriting?  A.  Yes; 
they  were  and  are. 

Q.  40.  The  following  entries  appear  in  Journals  1  and  2, 
Petitioner’s  Exhibits  4  and  5,  of  shipments  of  water-white 
oil  or  kerosene,  and  gasoline  to  James  B.  Berry :  Petitioner’s 
Exhibit  4,  pages  316,  320,  326,  384,  392  and  394;  Petitioner’s 
Exhibit  5,  pages  58,  106,  126,  132,  174  and  180;  which  ship¬ 
ments  are  noted  in  the  entries  as  made  in  cars  marked 
S.O.L.,  which  abbreviation  you  have  testified  means  Supe¬ 
rior  Oil  Line.  Please  state  whether  these  shipments  were 
noted  in  the  entries  as  made  prior  to  1905  and  whether  the 
entries  are  made  in  your  handwriting?  A.  Yes;  they  were 
and  are. 

Ql  41.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water-white  oil  or  kero¬ 
sene,  to  Titusville  Oil  Works:  Petitioner’s  Exhibit  5,  pages 
136,  148,  150,  162,  180,  190,  300,  302,  306,  312,  376,  37S  and 
392;  which  shipments  are  noted  in  the  entries  as  made  in 
cars  marked  S.O.L.,  which  abbreviation  you  have  testified 
means  Superior  Oil  Line.  Please  state  whether  these  ship¬ 
ments  were  noted  in  the  entries  as  made  prior  to  1905  and 
whether  the  entries  are  in  your  handwriting?  A.  Yes,  they 
were  and  are. 

Qi.  42.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water- white  oil  or  kero¬ 
sene,  and  gasoline  to  Marshall  Oil  Co.:  Petitioner’s  Exhibit 
5,  pages  62, 162, 176,  234,  394  and  400,  which  shipments  are 
noted  in  the  entries  as  made  in  cars  marked  S.O.L.,  which 
abbreviation  you  have  testified  means  Superior  Oil  Line 
Please  state  whether  these  shipments  were  noted  in  the 
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entries  as  made  prior  to  Februar}  20,  1905,  and 
1385  whether  the  entries  are  in  your  h4ndwriting?  A. 

Yes ;  they  were  and  are. 

Q.  43.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  gasoline  and  naphtha  to 
Moore  &  Munger:  Petitioner’s  Exhibit  5,  pa,ges  86,  288,  302, 
336  and  400;  which  shipments  are  noted  ih  the  entries  as 
made  in  cars  marked  S.O.L.,  which  abbreviation  you  have 
testified  means  Superior  Oil  Line.  Please  state  whether 
these  shipments  were  noted  in  the  entries  a|s  made  prior  to 
February  20,  1905,  and  whether  the  entries  are  in  your 
handwriting?  A.  Yes;  they  were  and  are. 

Q.  44.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water- w)iite  oil  or  kero¬ 
sene,  and  gasoline  to  E.  A.  Buck  &  Co. :  Petitioner’s  Exhibit 
5,  pages  88,  96,  112,  138,  148,  154,  210,  264  and  270;  which 
shipments  are  noted  in  the  entries  as  made  in  cars  marked 
S.O.L.,  which  abbreviation  you  have  testified  means  Supe¬ 
rior  Oil  Line.  Please  state  whether  these  shipments  were 
noted  in  the  entries  as  made  prior  to  1905  ^nd  whether  the 
entries  are  in  your  handwriting?  A.  Yes;  they  were  and 
are. 

Q.  45.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water- white  oil  or  kero¬ 
sene,  to  Union  Petroleum  Co.:  Petitioner’s  Exhibit  5,  pages 
22,  38,  and  92 ;  which  shipments  are  noted  ill  the  entries  as 
made  in  cars  marked  S.O.L.,  which  abbreviation  you  have 
testified  means  Superior  Oil  Line.  Please  state  whether 
these  shipments  were  noted  in  the  entries  as  made  prior  to 
1905  and  whether  the  entries  are  in  yout  handwriting? 
A.  Yes;  they  were  and  are. 

Q.  46.  The  following  entries  appear  in  Journal  1,  Peti¬ 
tioner’s  Exhibit  4,  of  shipments  of  gasoline  a|nd  water-white 
oil  or  kerosene,  to  C.  E.  Cooper,  Agent:  Petitioner’s  Exhibit 
4,  pages  188,  204,  218  and  256;  which  shipments  are  noted  in 
the  entries  as  made  in  cars  marked  S.O.L.,  which  abbrevia¬ 
tion  you  have  testified  means  Superior  Oil  Line.  Please 
state  whether  these  shipments  were  not^d  in  the  en- 
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1386  tries  as  made  prior  to  1905  and  whether  the  entries 
are  in  your  handwriting?  A.  Yes,  they  were  and 

are. 

Q.  47.  The  following  entries  appear  in  Journals  1  and  2, 
Petitioner’s  Exhibits  4  and  5,  of  shipments  of  gasoline  to 
National  Refining  Co.:  Petitioner ’s  Exhibit  4,  page  352; 
Petitioner ’s  Exhibit  5,  pages  48, 52  and  96 ;  which  shipments 
are  noted  in  the  entries  as  made  in  cars  marked  S.O.L., 
which  abbreviation  you  have  testified  means  Superior  Oil 
Line.  Please  state  whether  these  shipments  were  noted  in 
the  entries  as  made  prior  to  1905  and  whether  the  entries 
are  in  your  handwriting?  A.  Yes,  they  were  and  are. 

Q.  48.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  lubricating  oil,  water- 
white  oil  or  kerosene,  gasoline  and  naphtha  to  United  Re¬ 
fining  Company:  Petitioner’s  Exhibit  5,  pages  230,  268,  292, 
322,  354  and  388 ;  which  shipments  are  noted  in  the  entries 
as  made  in  cars  marked  S.O.L.,  which  abbreviation  you 
have  testified  means  Superior  Oil  Line.  Please  state  whether 
these  shipments  were  noted  in  the  entries  as  made  prior  to 
1905  and  whether  the  entries  are  in  your  handwriting?' 
A.  Yes;  they  were  and  are. 

Q.  49.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water- white  oil  or  kero¬ 
sene,  to  Levi  Smith:  Petitioner’s  Exhibit  5,  pages  330  and 
358;  which  shipments  are  noted  in  the  entries  as  made  in 
cars  marked  S.O.L.,  which  abbreviation  you  have  testified 
means  Superior  Oil  Line.  Please  state  whether  these  ship¬ 
ments  were  noted  in  the  entries  as  made  prior  to  1905  and 
whether  the  entries  are  in  your  handwriting?  A.  Yes;  they 
were  and  are. 

Q.  50.  The  following  entries  appear  in  Journals  1  and  2, 
Petitioner’s  Exhibits  4  and  5,  of  shipments  of  water-white- 
oil  or  kerosene,  to  Union  Petroleum  Co.:  Petitioner’s  Ex¬ 
hibit  4,  page  244;  Petitioner’s  Exhibit  5,  pages  22,  38  and 
92;  which  shipments  are  noted  in  the  entries  as  made  in 
cars  marked  S.O.L.,  which  abbreviation  you  have  testified 
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means  Superior  Oil  Line.  Please  state  whether  these 
1387  shipments  were  noted  in  the  entries  as  made  prior  to 
1905  and  whether  the  entries  are  in  your  handwrit¬ 
ing?  A.  Yes;  they  were  and  are. 

Q.  51.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner's  Exhibit  5,  of  shipments  of  water-white  oil  or  kero¬ 
sene,  and  gasoline  to  Domestic  Oil  &  Gasoline  Delivery: 
Petitioner’s  Exhibit  5,  pages  348,  356,  390  and  394;  wdiich 
shipments  are  noted  in  the  entries  as  made  in  cars  marked 
S.O.L.,  which  abbreviation  you  have  testified  means  Supe¬ 
rior  Oil  Line.  Please  state  whether  these  shipments  were 
noted  in  the  entries  as  made  prior  to  February  20, 1905,  and 
whether  the  entries  are  in  your  handwriting?  A.  Yes;  they 
were  and  are. 

Q.  52.  The  following  entries  appear  in  Journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water- white  oil  or  kero¬ 
sene,  to  Standard  Oil  Co.:  Petitioner’s  Exhibit  5,  pages  240, 
274  and  286;  which  shipments  are  noted  ir}.  the  entries  as 
made  in  cars  marked  S.O.L.,  which  abbreviation  you  have 
testified  means  Superior  Oil  Line.  Please  state  whether 
these  shipments  were  noted  in  the  entries  as  made  prior 
to  1905,  and  whether  the  entries  are  in  your  handwriting? 
A.  Yes,  they  were  and  are. 

Q.  53.  The  following  entries  appear  in  journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  gasoline,  to  Star  Oil  Co. : 
Petitioner’s  Exhibit  5,  pages  340,  364,  370,  3S0  and  3S6; 
which  shipments  are  noted  in  the  entries  ajs  made  in  cars 
marked  S.O.L.,  which  abbreviation  you  have  testified  means 
Superior  Oil  Line.  Please  state  whether  these  shipments 
were  noted  in  the  entries  as  made  prior  to  1905  and  whether 
the  entries  are  in  your  handwriting?  A.  Yes,  they  were 
and  are. 

Q.  54.  The  following  entries  appear  in  journal  2,  Peti¬ 
tioner’s  Exhibit  5,  of  shipments  of  water-white  oil  or  kero¬ 
sene,  to  (1)  Conewango  Refining  Co.,  at  pag^  92;  to  (2)  Ed¬ 
win  F.  Merritt  Oil  Co.,  at  page  128;  to  (3)  Sjanderson  Oil  & 
Speciality  Co.,  at  page  184;  to  (4)  Penna.  Phraffine  Works, 
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at  page  316;  to  (5)  Wadhams  Oil  Co.,  at  page  370; 
1388  and  of  gasoline  to  W.  H.  Foote  &  Co.,  at  page  392. 

And  the  following  entry  appears  in  Journal  1,  Peti¬ 
tioner’s  Exhibit  4,  at  page  370  thereof,  of  the  shipment  of 
water- white  oil  to  Hisgen  Bros. ;  which  shipments  are  noted 
in  the  entries  as  made  in  cars  marked  S.O.L.,  which  abbre¬ 
viation  you  have  testified  means  Superior  Oil  Line.  Please 
state  whether  these  shipments  were  noted  in  the  entries  as 
made  prior  to  February  20,  1905,  and  whether  the  entries 
are  in  your  handwriting?  A.  Yes;  they  were  and  are. 

Direct  examination  closed.  No  cross  examination. 

(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (Plaintiff- Appellant’s 
exhibit  40),  pages  183  to  186.  Transcript  of  record, 
pages  1374  to  1377. 

NEBO  MACK. 

(No  Excerpts ,  from  Petitioner’s  Supplemental  Record,  Ap¬ 
pear  in  Appellant’s  Appendix). 

1374  Nebo  Mack,  a  witness  called  on  behalf  of  Superior 
Oil  Works,  petitioner,  being  sworn,  deposes  and  says 
(deposition  begun  at  9:25  o’clock  A.  M.) : 

Question  1.  What  is  your  name?  Answer.  Nebo  Mack. 
Q.  2.  Are  you  the  Nebo  Mack  who  heretofore  testified  in 
this  cause?  A.  I  am. 

Q.  3.  When  you  first  went  to  work  at  the  plant  of  Supe¬ 
rior  Oil  Works,  how  did  they  transport  their  refined  petro¬ 
leum  products  in  bulk?  A.  It  was  transported  in  tank- 
cars. 
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Q.  4.  When  you  first  entered  that  employment,  how  many 
tank-cars  were  being  operated  by  Superior  Oii.  Works,  your 
employer?  A.  Two. 

Q.  5.  Do  you  recall  their  numbers?  A.  101  and  102. 

Q.  6.  Were  these  two  tank-cars  marked?  Aj  Yes,  marked 

Superior  Oil  Line. 

Q.  7.  I  hand  you  a  picture  post-card,  that  is,  a  post-card 
photograph,  that  has  been  introduced  in  evidence  here  and 
that  is  marked  Exhibit  193;  and,  also,  an  enlargement  of 
that  post-card  photograph,  which  has  also  been  introduced 
in  evidence  here  and  has  been  marked  Exhibit  194;  and  I 
ask  you  please  to  examine  these  photographs  and  then  tell 

us  of  what  they  are  a  portrayal,  that  is,  what  is 
1375  pictured  on  them?  A.  It  is  pictured  tank-car  of 

Superior  Oil  Line,  Warren,  Pa. 

Q.  8.  What  other  markings  has  it,  at  the  eikl  and  side, — 
that  is  at  the  end  of  the  tank-body  and  on  the  underframe? 

By  Mr.  Munden:  Question  objected  t(|>  for  the  rea¬ 
son  the  tribunals  of  the  Patent  Office  arte  certainly  in 
as  good  a  position  as  this  witness  to  read  the  markings 
inquired  about. 

A.  Marked  S.O.L.  101. 

By  Mr.  Munden :  I  wish  to  note  on  this  record  that 
the  witness  is  holding  a  general  conversation  with  the 
attorney  for  petitioner  and  that  the  reported  answer 
is  not  the  answer  of  the  witness. 

By  Mr.  Hamilton :  I  engaged  in  no  conversation  with 
the  witness.  He  gave  the  answer  that  |  has  been  re¬ 
corded. 

By  Mr.  Munden :  I  deny  that. 

By  Mr.  Hamilton :  He  made  some  other  remarks,  to 
which  I  will  now  refer. 

Q.  9.  Did  you  say  “S.O.L.X.”  and  then  shy:  “that  was 
at  a  later  marking”?  A.  I  said  that  exactly! 

i 
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Q.  14.  Coming  back  to  the  tank-cars  of  the  type  shown 
in  the  post-card  photograph,  Exhibit  193,  what  va- 

1376  rieties  or  kinds  of  refined  petroleum  products  were 
these  tank-cars  used  to  transport  at  the  time  that  you 

first  entered  the  employ  of  Superior  Oil  Works?  A.  Mostly 
for  kerosene  oil,  gasoline,  naphtha,  and,  at  times,  they 
would  ship  a  car  of  lubricating  oil. 

********** 

Q.  19.  Up  to  a  period  four  or  five  years  ago,  did 

1377  your  employer  continuously  use  the  marking,  Supe¬ 
rior  Oil  Line,  on  its  tank-cars  ? 

By  Mr.  Munden:  Objection.  Same  objection  as  to 
Q.  17,  namely,  due  to  the  impossibility  of  remembering 
correctly  and  for  the  reason  that  the  question  is  grossly 
leading. 

!  A.  Yes,  they  did,  up  until  four  or  five  years  ago. 

1  Q.  20.  Have  you  been  continuously  employed  by  your 
employer,  Superior  Oil  Works,  since  you  first  went  to  work? 
By  continuously,  I  mean  right  along?  A.  I  have. 

Q.  21.  When  did  you  first  go  to  work  at  the  plant  of 
Superior  Oil  Works?  A.  1903,  January  5th. 

Q.  22.  Are  you  still  foreman  of  the  barrel-house  there? 
A.  I  am. 

Q.  23.  Did  you  have  anything  to  do  with  the  loading  or 
handling  of  oil  tank-cars  at  that  plant?  A.  No;  I  didn’t. 

Direct  examination  closed.  No  cross-examination. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued L 


(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking'. 

Petitioner’s  supplemental  record  (Plaintiff- Appellant’s 
EXHIBIT  40),  PAGES  170  TO  175.  TrANSc|rIPT  OF  RECORD, 
PAGES  1361  TO  1366. 

GEORGE  L.  CRAFT. 

(No  Excerpts ,  from,  Petitioner’s  Supplemental  Record, 
Appear  in  Appellant’s  Appendix). 

********** 

George  L.  Craft,  a  witness  called  on  behalf  of  Su- 

1361  perior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  11  o’clock  A.  M.): 

Question  1.  What  is  your  name,  the  firsj;  name  in  full? 
Answer.  George  L.  Craft. 

Q.  2.  What  is  your  age?  A.  56. 

Q.  3.  Where  do  you  reside?  A.  509  Liberty  Street,  War¬ 
ren,  Penna. 

Q.  4.  What  is  your  business?  A.  General  insurance 
business. 

Q.  5.  In  the  year  1901,  were  you  employed?  A.  I  was. 
Q.  6.  By  whom?  A.  Superior  Oil  Works,  Warren,  Penna. 
Q.  7.  Do  you  recall  whether  Superior  Oil  Works 

1362  at  that  time  was  a  limited  partnership  or  a  corpora¬ 
tion?  A.  A  limited  partnership. 

Q.  8.  What  were  the  duties  of  your  employment  at  Su¬ 
perior  Oil  Works?  A.  Well,  they  were  a  good  many.  The 
Superior  Oil  Works  was  a  very  small  plani.  I  ran  a  tour 
on  the  stills,  treated  the  oil,  watched  the  boilers  and  loaded 
tank-cars. 

Q.  9.  How  many  tank-cars  did  Superior  (f)il  Works  oper¬ 
ate  at  this  early  period?  A.  Started  in  with  two. 

Q.  10.  Do  you  remember  their  number^?  A.  S.  O.  L. 
101  and  102. 


96  Marking  Tank-Cars :  Testimony  of  Geo.  L.  Craft. 


Q.  11.  What  prominent  markings  did  these  tank-cars 
have?  A.  On  the  side  they  were  marked  Superior  Oil  Line, 
Warren,  Pa.,  together  with  the  numbers;  and,  on  the  ends, 
S.  0.  L.  and  the  numbers;  and,  on  each  side  of  the  frame, 
the  initials,  S.  0.  L.,  and  the  numbers. 

Q.  12.  How  long  after  the  Superior  Oil  Works’  refinery 
started  its  operations,  did  it  begin  to  operate  these  tank- 
cars?  A.  I  think  within  six  months. 

*••••••••• 

Q.  16.  When  did  you  leave  the  employ  of  Superior 

1363  Oil  Works,  Ltd.,  approximately?  A.  in  1904. 

Q.  22.  Do  you  recall  any  or  some  of  the  consignees 

1364  to  whom  the  tank-cars  that  you  loaded  at  Superior 
Oil  Works,  were  shipped?  A.  A  few  of  them  to  Re- 

dex  Oil  Company  of  Baltimore ;  Crew-Levick,  Philadelphia ; 
Fred  G.  Clark  Company,  Cleveland,  Ohio;  Tiona  Petrol¬ 
eum  Company  at  Clarendon;  and  I  think  it  was  C.  E. 
Cooper  of  Oil  City,  he  bought  a  lot  of  us;  James  B.  Berry 
Sons  Company  of  Oil  City. 

Q.  23.  What  varieties  of  refined  petroleum  products  were 
shipped  in  these  tank-cars  during  the  period  of  your  em¬ 
ployment  at  Superior  Oil  Works?  A.  Gasoline,  kerosene, 
fuel-oil,  wax-distillates,  filtered  cylinder-stock  and  cylinder- 
stock. 

*••••••••• 

1362  Q.  13.  I  hand  you  a  post-card  photograph  that  has 
been  introduced  in  evidence  in  this  cause  and  that  has 
been  marked  Petitioner’s  Exhibit  193,  together  with  an  en¬ 
largement  of  that  post-card  photograph,  which  has  like¬ 
wise  been  introduced  in  evidence  here  and  has  been  marked 
Petitioner’s  Exhibit  194;  and  I  ask  you  what  is  portrayed 
or  pictured  in  that  post-card  photograph?  A.  A  tank-car 
as  described  by  me,  together  with  an  inflammable  placard 
on  one  side  and  end,  which  shows  it  was  evidently  loaded 
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with  gasoline.  Also  some  chalk-marks  which  are  railroad- 
marks  of  the  D.  A.  V.  and  P. 

*  *  *  #  #  •  *  |  •  •  • 

Q.  24.  I  call  your  attention  to  the  notice  or  notation  that 
is  to  be  found  on  the  right-hand  lower  corner  of  the 
1364  tank-body  of  the  car  pictured  in  Petitioner’s  Ex¬ 
hibits  193  and  194 ;  and  1  ask  you  please  to  read  into 
the  record  just  what  you  find  in  that  notice,  without  mak¬ 
ing  any  interpretation  of  the  notice.  A.  Tested  2-1-05  at 
40  lbs.  by  A.  F.  Co.  at  Warren,  Pa. 

Q.  25.  Expressed  in  words  and  figures,  how  do  you  in¬ 
terpret  the  date,  “ 2-1-05 ”?  A.  February  1st,  1905. 

***##**•#• 

Q.  14.  Of  the  three  words,  constituting  the  nota- 
1362  tion  or  legend,  Superior  Oil  Line,  is  there  any  one  of 
the  three  which  is  more  important,  more  distinctive, 
more  dominant,  more  distinguishing? 

By  Mr.  Munden:  This  question  objected  to  for  the 
reason  that  the  exhibits  speak  for  themselves 
1363  and  are  the  best  evidence,  and  for  the  further 
reason  that  this  witness  has  not  been  qualified 
as  being  in  a  better  position  than  the  tribunals  of  the 
Patent  Office  to  arrive  at  a  conclusion  concerning  the 
matter  inquired  about. 

By  Mr.  Hamilton:  The  witness  will,  of  course,  pay 
no  attention  to  objections  made  by  opposing  counsel. 
Such  objections  are  put  upon  the  record  to  save  the  op¬ 
posing  party’s  rights  and  are  later  to  be  argued. 

A.  Superior. 

Q.  15.  What  significance  or  import  did.  this  notation, 
Superior  Oil  Line,  convey  to  your  mind  as  to  the  goods 
contained  in  the  tank  of  the  car? 

By  Mr.  Munden :  Objected  to  as  calling  for  an  opin¬ 
ion  from  a  witness  who  has  been  qualified  only  as  a  fact 
witness. 
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A.  That  they  were  manufactured  by  the  Superior  Oil 
Works. 

#  1  #  *  *  •  *  •  #  #  • 

Direct  examination  closed.  Cross-examination 
1365  by  Mr.  Munden. 

X-Q.  26.  Didn’t  I  hear  you  say  a  few  minutes  ago,  Mr. 
Craft,  that  your  eyes  weren’t  very  good?  A.  1  said  they 
weren’t  as  good  as  they  once  were. 

X-Q.  27.  Doesn’t  that  mean  that  they  are  not  very  good? 
A.  For  my  age,  they  are  better  than  the  average;  so  my 
doctor  tells  me. 

X-Q.  2S.  You  still  think  that  the  last  line  of  the  notice  or 
notation  at  which  you  were  looking  in  answer  to  Q.  24  reads 
“A.  F.  Co.  at  Warren,  Pa.”?  A.  I  would  not  say  it  was 
“at”,  I  can’t  make  that  out  at  all. 

X-Q.  29.  And  you  were  looking  at  Petitioner’s  Exhibit 
194,  that  is,  the  enlargement?  A.  The  enlargement,  yes. 

X-Q.  30.  The  date  in  the  first  line  of  the  notice  or  nota¬ 
tion  in  question  might  with  equal  reasonableness  be  read 
“12-1-05”?  A.  No,  I  would  not  say  it  would;  looking  at 
it,  it  appears  to  me  that  the  man  changing  the  dates  on  his 
brand  had  first  stenciled  this  “Tested  1-1-05”;  and,  see¬ 
ing  his  mistake,  had  changed  his  one  to  a  two  as  the  one 
ahd  two  are  intertwined,  and  this  would  not  happen  on  a 
stencil.  I  speak  of  it  once  as  a  stencil  and  once  as  a  brand 
but  we  speak  of  it  as  both. 

X-Q.  31.  As  long  as  we  are  indulging  in  suppositions, 
isn’t  it  just  as  reasonable  to  suppose  that  the  painter  had 
originally  stenciled  the  date  as  2  -  1  -  05  through  an  error 
and  that,  before  the  car  was  photographed,  somebody  had 
noted  the  error  and  that  somebody,  not  a  painter  necessa¬ 
rily,  had  corrected  the  error  by  marking  the  numeral  one 
in  advance  of  the  two,  thereby  correcting  the  date  to  read 
“12-1-05”? 

By  Mr.  Hamilton:  Objected  to  as  hypothetical  and 
speculative,  there  being  no  basis  for  any  such  assump¬ 
tions  as  are  made  in  the  question. 
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A.  I  still  think  my  explanation  most  logical. 

1366  X-Q.  32.  After  all,  you  don’t  know  anything 
about  the  facts  in  this  connection? 

By  Mr.  Hamilton:  Question  is  objected  to  as  en¬ 
tirely  too  indefinite.  No  one  knows  to  what  the  cross¬ 
questioner  refers  as  “facts”.  Certainly  the  witness 
has  testified  as  to  what  appears  on  the  notice  on  the 
end  of  the  tank-body  as  a  fact.  The  rest  of  the  cross¬ 
questioning  has  been  wholly  speculative  and  hypo¬ 
thetical  in  its  nature. 

A.  No ;  but  I  still  think  that  my  answer  is  the  logical  one. 

Deposition  closed  at  11 :55  A.  M.  The  witness  is  re¬ 
called.  Re-direct  examination  by  Mr.  Hamilton. 


Rd-Q.  33.  In  regard  to  the  matter  touched  upon  in  X-Qs. 
26  and  27,  that  is,  the  acuity  of  your  vision,  I  ask  you 
whether  it  is  not  a  fact  that,  at  the  time  that  you  read  the 
notice  or  notation  into  the  record,  that  is,  the  test-notice 
and  the  date  “2-1-05”,  you  were  wearing  your  glasses 
and  also  used  a  magnifying  or  reading  glass?  A.  Yes. 

*#*#■*#**## 

(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER):  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (pltff.- appellant’s  ex¬ 
hibit  40),  pages  135  to  139.  Transcript  of  record 
pages  1328  to  1332. 

WILLIAM  J.  HUMISTON. 

(No  Excerpts ,  from  Petitioner’s  Supplemental  Record , 
Appear  in  Appellant’s  App.). 
********** 


William  J.  Humiston,  a  witness  called  on  behalf 
1328  of  Superior  Oil  Works,  petitioner,  toeing  sworn,  de- 
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poses  and  says  (deposition  begun  at  11:35  o’clock 

A.  M.) : 

I  Question  1.  What  is  your  name  in  full?  Answer.  Wil¬ 
liam  Judson  Humiston. 

i  Q.  2.  What  is  your  age?  A.  72,  last  Saturday. 

Q.  3.  Where  do  you  reside?  A.  412  Water  St.,  Warren. 

Q.  4.  Are  you  at  present  employed?  A.  I  am  not. 

Q.  5.  In  what  industry  have  you  heretofore  been  em¬ 
ployed?  A.  I  was  in  the  grocery  business,  since  I  left  the 
oil  business,  for  six  years,  and  since  then,  I  have  had  no 
work  since  I  left  the  refinery. 

Q.  6.  Do  you  mean  the  oil-refinery?  A.  Yes. 

Q.  7.  How  long  were  you  engaged  at  the  oil-refinery? 
A.  20  years. 

Q.  8.  By  whom  were  you  employed  in  this  oil-refining 
business?  A.  The  Tiona  Refining  Company  of  Philadel¬ 
phia.  The  refinery  was  at  Clarendon,  Penna.  I  merely 
wjant  to  state  that  the  people  owning  it  were  Philadelphia 
people. 

Q.  9.  Clarendon  is  very  close  to  Warren;  is  it  not?  A. 
Yes. 

Q.  10.  And  you  were  employed  at  the  Clarendon  refinery 
of  the  Tiona  Refining  Company  ?  A.  Yes. 

Q.  11.  When  did  you  first  enter  the  employ  of  Tiona  Re¬ 
fining  Company  at  its  Clarendon  refinery  ?  A.  In  January, 
1902. 

Q.  12.  How  long  did  you  remain  in  the  employ  of  Tiona 
Refining  Company  continuously,  that  is,  at  the  Clarendon 
refinery  ?  A.  20  years. 

Q.  13.  What  were  the  duties  of  your  employment  there  at 
the  beginning?  A.  I  was  a  bookkeeper. 

Q.  14.  And  were  these  duties  enlarged  later?  A.  Yes. 

Q.  15.  What  were  your  duties  then?  A.  I  had 
1329  more  employees  in  the  office.  The  Philadelphia  of¬ 
fice  required  so  many  reports  and  such  long  reports; 
we  had  to  account  for  every  bit  of  oil  refined. 

Q.  16.  Who  was  the  head  of  the  office  at  the  refinery  of 
this  concern?  A.  I  was. 
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Q.  17.  When  did  you  become  head  of  the  office?  A.  I  am 
not  sure,  but  it  was  pretty  early  and  1  had  c|ne  helper  first — 
a  woman. 

Q.  18.  Was  the  plant  at  the  refinery  equipped  with  rail¬ 
road-sidings  for  tank-cars  ?  A.  Yes. 

Q.  19.  Whose  duty  was  it  to  check  incoming  tank-car 
shipments  of  refined  petroleum  products  at  the  refinery? 
Now  referring  to  the  time  immediately  following  your  tak¬ 
ing  of  the  position  as  bookkeeper  there?  A.  The  superin¬ 
tendent  of  the  plant. 

Q.  20.  Did  you  find  that  arrangement  satisfactory?  A. 
Not  exactly,  no. 

Q.  21.  Why?  A.  They  had  not  been  coming  to  me  ac¬ 
curately  in  all  cases  and  I  went  down  to  the  works  and  got 
the  details  myself.  By  details,  I  mean  the  temperatures, 
etc. 

Q.  22.  When  did  the  change  take  place,  that  is,  your  tak¬ 
ing  over  the  looking  after  the  details?  A.  I  can’t  just  re¬ 
call  but  it  was  very  soon. 

Q.  23.  The  Examiner  at  the  Patent  Office  will  desire  a 
more  definite  statement  as  to  what  you  inean  by  “very 
soon”;  so,  I  would  ask  you  to  kindly  say  more  definitely 
but,  nevertheless  approximately,  how  long  a|fter  you  entered 
the  employ  of  the  refinery  this  change  occurred?  A.  With¬ 
in  a  year. 

Q.  24.  From  what  concern  or  concerns  in  Warren  or  its 
vicinity  did  your  employer  purchase  refined  petroleum 
products  in  tank-car  lots?  A.  I  don’t  rechll  that  we  pur¬ 
chased  from  anyone  but  you,  the  Superior  Oil  Works. 

Q.  25.  At  how  early  a  date  were  purchases  made  in  tank- 
car  lots  of  refined  petroleum  products  fropi  Superior  Oil 
Works ?  A.  That  is  difficult  for  me  tb  say,  I  couldn’t 
1330  remember  really. 

Q.  26.  T  am  not  asking  you  for  a  definite  date ;  but 
for  an  approximate  date  or  time?  A.  Aboi^t  1903. 

Q.  27.  Do  you  recall  what  was  the  form  of  organization 
of  the  Superior  Oil  Works,  so-called,  at  that  time,  whether 
a  partnership  or  other,  at  this  early  time?  A.  I  don’t  think 
that  I  knew. 
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Q.  28.  Name  some  of  the  refined  petroleum  products  that 
were  purchased  by  your  employer  from  Superior  Oil  Works 
from  about  1903. 

By  Mr.  Munden:  Objected  to  on  account  of  the  im¬ 
possibility  of  the  witness  to  recollect  correctly  after 
such  a  lapse  of  time. 

By  Mr.  Hamilton:  The  witness  is  instructed  to  pay 
no  attention  whatsoever  to  objections  placed  upon  the 
record  by  opposing  counsel.  Such  objections  are  for 

i  the  purpose  of  argument  before  the  Examiner  at  the 
Patent  Office,  when  this  case  is  taken  up  for  disposal; 
and  you  are  to  give  them  no  consideration  nor  to  pay 
to  them  any  regard. 

A.  Wax-distillate;  I  don’t  remember  anything  else. 

Q.  29.  Was  wax-distillate  the  sole  kind,  or  almost  ex¬ 
clusively  the  only  kind,  of  refined  petroleum  product  that 
your  employer  purchased  from  Superior  Oil  Works?  A. 
Yes,  that’s  right. 

Q.  30.  How  continuously  were  purchases  made  from  Su¬ 
perior  Oil  Works  by  your  employer  down  through  the 
years?  A.  I  should  say  from  a  car  to  three  cars  a  month. 

Q.  31.  Did  these  purchases  continue  from  Superior  Oil 
Works  by  your  employer  down  through  the  period  of  your 
employment?  A.  Yes. 

Q.  32.  Did  the  tank-cars  in  which  wax-distillate  was  ship¬ 
ped  to  your  employer’s  Clarendon  refinery  from  Superior 
Oil  Works  bear  any  distinguishing  marks  in  1903  and  there¬ 
after?  A.  The  word,  Superior,  was  on  the  tank-cars. 

Q.  33.  I  hand  you  a  post-card  photograph  that  has 
1331  been  offered  in  evidence  here  as  Petitioner  Exhibit 

193  and  an  enlargement  of  that  photograph  which  is 
marked  Petitioner’s  Exhibit  194;  and  I  ask  you  to  tell  us 
what  that  post-card  portrays  or  represents  or  pictures?  A. 
I  would  say  it  represents  your  tank-car. 

|  Q.  34.  By  “your”,  what  do  you  mean?  A.  You  will 
pardon  me;  I  keep  thinking  of  you  as  Superior  Oil  Works. 

'Q.  35.  What  significance  did  the  legend,  Superior  Oil 
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Line,  convey  to  your  mind,  what  import  had  it,  as  bearing 
upon  the  contents  of  the  filled  or  partially-filled  tank-cars, 
— the  origin  of  the  contents  ? 

By  Mr.  Munden:  Objection.  Question  objected  to 
for  the  reason  that  the  exhibits  speak  for  themselves 
and  are  the  best  evidence  available,  and  for  the  further 
reason  that  this  witness  has  not  been  qualified  as  being 
in  a  better  position  than  the  tribunals  of  the  Patent 
Office  to  arrive  at  a  conclusion  concerning  the  matter 
inquired  about. 

A.  Ownership,  I  would  say. 

Q.  36.  How  were  you  enabled  to  identify  the  location  in 
your  employer’s  yard  of  the  wax-distillate  shipped  to  your 
employer’s  refinery  ?  I  mean  in  locating  the  tank-car.  A. 
The  barrel-house  foreman  notified  us  of  the  arrival  and  I 
located  it  in  the  yard  myself. 

Q.  37.  What  means  enabled  you  to  so  locate  it?  A.  By 
the  name  on  the  car. 

Q.  38.  What  name  ?  A.  Superior  Oil  Line. 

Q.  39.  In  that  legend  or  notation,  Superior  Oil  Line, 
is  there  any  word  of  the  three  words  constituting  the  legend 
that  is  to  your  mind,  and  was  to  your  mind,  more  dominant, 
more  distinguishing,  more  important,  more  significant,  than 
the  others? 

By  Mr.  Munden:  Question  objected  to  for  the  rea¬ 
sons  set  forth  in  connection  with  Q.  35. 

A.  Yes,  Superior. 

1332  Q.  40.  In  those  early  days,  1903  and  thereabouts, 
and  thereafter,  how  was  the  concern,  Superior  Oil 
Works,  referred  to  by  you  in  general  conversation?  A. 
The  Superior. 

Direct  examination  closed.  No  cross-examination. 
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I  (B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
i  Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (pltff.-appellant’s  ex- 
i  hibit  40),  pages  112  to  134.  Transcript  of  record, 
pages  1305  to  1327. 

I  CHARLES  D.  BLAIR. 

(No  Excerpts,  from.  Petitioner's  Supplemental  Record,  Ap¬ 
pear  in  Appellant's  App.). 

********** 

Charles  D.  Blair,  a  witness  called  on  behalf  of  Su- 

1305  perior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  is  begun  at  10  o’clock  A.  M.): 

Question  1.  What  is  your  name  in  full  ?  Answer.  Charles 
D.  Blair. 

Q.  2.  What  is  your  age  ?  A.  62. 

Q.  3.  And  where  do  you  reside  ?  A.  Clarendon,  Warren 
County,  Penna. 

Q.  4.  Are  you  at  present  employed?  A.  No. 

Q.  5.  In  what  industry  have  you  heretofore  been  em¬ 
ployed?  I  mean  industry,  not  position.  A.  Principally  oil¬ 
refining  business. 

i  Q.  6.  By  whom  were  you  employed  in  the  year,  say,  1900  ? 
A.  Levi  Smith. 

Q.  7.  In  what  line  of  business  was  Mr.  Smith  engaged  ? 
A.  Oil  refining,  crude-oil  refining. 

Q.  8.  Where  was  his  place  of  business  located?  A.  In 
the  borough  of  Clarendon. 

********** 

Q.  17.  Leaving  out  of  consideration,  the  change  in 

1306  form  of  organization,  was  your  employment  continu¬ 
ous  by  these  several  concerns  from  1897  to  1932? 

A.  Yes,  sir. 
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Q.  18.  Did  they  all  operate  a  plant  at  the  same  location, 
the  same  plant?  A.  Yes. 

Q.  19.  What  were  your  duties  while  in  the  employ  of 
Mr.  Levi  Smith?  A.  Well,  I  was  office  boy  in  the  begin¬ 
ning. 

Q.  20.  Then  what  change  in  your  dutie$  took  place,  if 
any  ?  A.  I  was  advanced  to  shipping  clerk. 

Q.  21.  When  was  that?  A.  I  would  say  along  about 
1900. 

#•#•#*«#*• 

Q.  25.  Please  name  some  of  the  concerns  with  which  Mr. 
Smith  dealt  as  buyer  at  this  time, — by  which  I  mean, 

1307  say,  1900  and  thereafter?  A.  Superior  Oil  Works, 
Cornplanter  Refining  Company,  Seneca  Oil  Works, 

Warren  Refining  Company. 

Q.  26.  How  did  these  petroleum  products  come  to  Levi 
Smith, — in  what  packages  were  they  shipped,  in  what  con¬ 
tainers  ?  A.  They  all  came  to  the  refinery  at  Clarendon  in 
tank-car  lots.  I  might  say  that  each  of  the  refineries  men¬ 
tioned  had  their  own  tank-cars. 

Q.  27.  Considering  Superior  Oil  Works  as  a  seller  of  pe¬ 
troleum  products  in  tank-car  lots  to  Mr.  Smith;  when  did 
Mr.  Smith  first  buy,  as  you  recall,  petroleum  products  from 
Superior  Oil  Works  in  tank-car  lots?  A.  In  September, 
1904,  there  was  a  shipment  from  the  Superior  Oil  Works. 

Q.  28.  Were  purchases  from  Superior  Oil  Works 

1308  made  by  Mr.  Smith  thereafter.  A.  Yes. 

Q.  29.  Over  what  period  of  years?  A.  The  pur¬ 
chases  continued  as  long  as  Mr.  Smith  was  in  business. 

Q.  30.  Name  some  of  the  refined  petroleupi  i>roducts  that 
were  purchased  by  Mr.  Smith  from  Superior  Oil  Works  in 
1904  and  thereafter?  A.  Burning  oils,  principally. 

Q.  31.  What  do  you  include  under  burping  oils, — just 
give  us  the  common  names  included  under  this  term?  A. 
Well,  it  is  a  product  ranging  from  120  fire-test  to  300  fire- 
test  and  is  used  for  burning  in  lamps,  for  household  use. 


106  Marking  Tank-Cars :  Testimony  of  Chas.  Blair. 

Q.  32.  Is  kerosene  one  of  these  burning  oils?  A.  That 
is  one  of  the  names  it  is  known  by.  Some  call  it  carbon 
oil,  some  call  it  headlight  oil. 

Q.  33.  How  about  gasoline?  A.  What  do  you  mean,  as 
being  purchased? 

Q.  34.  Yes,  as  being  purchased  by  Mr.  Smith  from  Su¬ 
perior  Oil  Works?  A.  Gasoline  was  purchased  in  later 
vears,  owing  to  the  fact  it  w*as  a  drug  on  the  market  in 
early  1900. 

Q.  35.  Did  the  tank-cars  in  which  kerosene  wras  shipped 
to  Mr.  Smith  by  Superior  Oil  Works  bear  any  markings 
at  the  earliest  date? 

By  Mr.  Munden:  This  question  objected  to  for  the 
reason  that  it  is  quite  impossible  for  the  witness  to  re¬ 
member  such  things  after  this  great  lapse  of  time. 

By  Mr.  Hamilton :  You  are  instructed,  Mr.  Blair,  to 
pay  no  attention  whatsoever  to  these  objections  made 
by  opposing  counsel.  They  are  put  on  the  record  to 
be  called  to  the  attention  of  the  Examiner  at  the  Pat¬ 
ent  Office,  when  he  comes  to  dispose  of  the  case. 

A.  They  did. 

Q.  36.  What  were  these  markings? 
i  By  Mr.  Munden:  Same  objection. 

1309  A.  Superior  Oil  Line. 
*•*•#**•## 

Q.  40.  I  hand  you  a  post-card  photograph  that  has  been 
offered  in  evidence  here  as  Petitioner’s  Exhibit  193;  and  I 
ask  you  to  tell  us,  if  you  can,  what  that  post-card  photo¬ 
graph  portrays  or  represents  ?  A.  It  is  a  picture  of  a  tank- 
car  that  is  used  by  the  Superior  Oil  Works. 

Q.  41.  Do  you  wish  to  limit  the  use  to  the  present,  as  set 
out  in  your  answer  to  the  last  preceding  question?  A.  No, 
it  was  all  past. 

Q.  42.  Then,  how  does  the  car  and  its  markings  as  shown 
in  the  photograph,  Petitioner’s  Exhibit  193,  compare  with 
the  tank-car  that  contained  the  kerosene  that  was  shipped 
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to  Mr.  Smith  from  the  first  shipment  from  Superior  Oil 
Works? 

1310  By  Mr.  Munden :  Objection.  Same  as  to  Q.  35. 

A.  Exactly. 

Q.  43.  Do  you  mean  exactly  the  same?  A.  Yes. 

By  Mr.  Munden:  I  desire  at  this  point  to  call  atten¬ 
tion  to  the  absurdity  of  this  answer  ^fter  the  lapse  of 
thirty  odd  years. 

By  Mr.  Hamilton:  That  is  all  argument  which  you 
will  have  full  opportunity,  orally  and  by  written  brief, 
to  present  to  the  Examiner. 

Q.  44.  W’hat  significance  did  the  legend,  Superior  Oil 
Line,  on  the  tank-cars  convey  to  your  mind  as  bearing 
upon  the  contents  of  the  filled  or  partially-filled  tank-cars, — 
their  origin !  A.  That  they  were  using  their  own  tank-car 
equipment  in  the  shipment  of  their  products. 

Q.  45.  To  whom  are  you  referring  by  “they”?  A.  Su¬ 
perior  Oil  Works. 

Q.  46.  Did  this  legend,  Superior  Oil  Line,  have  signifi¬ 
cance  to  you  as  to  the  origin  of  the  contents  of  tank-cars 
that  bore  the  legend  ? 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  Nothing  more  than  the  fact  that  the  shipment  was  con¬ 
signed  and  invoiced  from  the  Superior  Oil  Works. 

Q.  47.  In  that  legend,  or  notation,  Superior  Oil  Line,  is 
there  any  word  of  the  three  words  constituting  the  legend 
that  is,  to  your  mind,  and  was  to  your  mind,  more  distinc¬ 
tive,  more  dominant,  more  distinguishing,  more  important 
than  the  others? 

By  Mr.  Munden:  This  question  objected  to  for  the 
reason  that  the  Petitioner’s  Exhibit  193  as  well  as  the 
enlargement  thereof,  Petitioner’s  Exhibit  194,  speak 
for  themselves  and  are  the  best  evidence  with  respect 
to  the  subject  matter  inquired  aboui.  Furthermore, 
this  witness  has  not  been  qualified  as  being  in 
1311  any  better  position  than  the  tribunals  of  the  Pat¬ 
ent  Office  to  make  a  conclusion  jvith  reference  to 
the  subject  matter  inquired  about. 
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By  Mr.  Hamilton:  The  witness  is  again  instructed 
to  pay  no  attention  to  the  objections  and  arguments  of 
opposing  counsel. 

A.  Levi  Smith  had  the  reputation  of  putting  out  burning 
oils  of  better  quality  than  what  were  put  on  the  market  in 
general ;  and,  in  the  purchase  of  those  goods  made  outside  of 
the  plant,  the  quality  was  taken  into  consideration;  hence, 
orders  were  placed  with  the  Superior  Oil  Works  in  prefer¬ 
ence  to  others,  when  the  difference  was  not  too  great  in  the 
price.  Their  reputation  as  to  quality  had  some  significance 
when  coming  to  our  plant  in  their  tank-cars. 

!Q.  48.  Then  you  do  regard  one  of  these  words  as  being 
more  distinguishing  and  dominant  and  distinctive  than  the 
others;  please  say  which  one. 

By  Mr.  Munden:  Objected  to  as  an  obvious  attempt 
to  lead  the  witness. 

A.  A  tank-car  bearing  the  name,  Superior,  carried  with 
it  the  fact  that  the  goods  were  made  by  the  Superior  Oil 
W orks,  who  had  the  reputation  of  making  the  best  products. 

*i*  •  *  #  •  *  •  •  * 

Rd-Q.  79.  On  the  end  of  the  tank-car  pictured  in 
1316  post-card  photograph,  Petitioner’s  Exhibit  193,  ap¬ 
pear  the  letters,  S.  0.  L.  Please  look  also  at  the  en¬ 
largement  of  this  photograph  which  has  been  introduced  in 
evidence  as  Petitioner ’s  Exhibit  194.  On  tank-cars  of  Supe¬ 
rior  Oil  Works,  was  the  legend,  Superior  Oil  Line,  at  this 
early  period,  prior  to  1905,  accompanied  by  the  letters, 
S.O.L.? 

By  Mr.  Munden :  Question  objected  to  as  a  continued 
flagrant  attempt  to  lead  the  witness. 

A.  Well,  that  was  something  that  had  to  be.  It  was  a  re¬ 
quirement  on  the  part  of  the  railroad  company.  For  their 
convenience,  it  was  required  that  the  initial  of  the  tank-line 
as  well  as  the  number  be  stenciled  on  each  end  of  the  tank 
as  well  as  on  the  side  of  the  sill  supporting  the  tank. 
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Rd-Q.  80.  In  railroad  parlance,  the  letters,  S.  0.  L.,  were 
known  as  a  reporting  mark;  am  I  right?  A  Yes,  that  is 
how  they  kept  their  records. 

Rd-Q.  81.  It  has  been  established  by  proofs  already 
taken  in  this  cause  that  the  legal  name  of  the  predecessor  of 
the  present  corporation,  Superior  Oil  Works,  kvas  Superior 
Oil  Works  Limited.  In  your  testimony  given  in  answer  to 
my  questions  on  direct  examination,  you  have  used  the 
name,  Superior  Oil  Works.  Did  you  intend,  in  thus  using 
the  shorter  name,  to  designate  the  limited  partnership,  that 
is  to  say,  the  concern  that  did  business  from  early  in  1901 
to  the  change  of  form  of  organization  in  1916?  A.  Yes. 

Rd-Q.  82.  Do  you  adhere  fully  still  to  youil  answer  to  Q. 
48,  despite  the  cross-examination  to  which  you  have  been 
subjected? 

By  Mr.  Munden:  Objection.  Grossly  leading. 


A.  My  answer  to  that  question  had  in  view  the  fact  that 
the  word,  Superior,  meant  something  to  Levi  Smith,  owing 
to  the  fact  that  parties  seeing  that  tpnk-car  at  his 
1317  plant  were  led  to  believe  or  know  that|  he  was  using 
the  best  products  obtainable  to  supply  jhis  trade. 


X-Q.  72.  You  do  not  know  what  th^y  might  have 
1314  shipped  in  their  tank-cars  outside  of  their  own  prod¬ 
ucts?  These  tank-cars  so  far  as  you  know  in  some 
instances  might  have  contained  material  purchased  by  the 
Superior  Oil  Works?  Is  that  correct?  A.  To  the  first 
question  I  would  say  No,  unless  it  was  consigned  to  Levi 
Smith.  Our  purchases  from  Superior  Oil  \|7orks  were  of 
certain  specifications  and  upon  their  arrival  at  the  plant 
a  sample  was  taken  and  placed  in  the  hands  of  the  chemist 
to  be  analyzed.  Owing  to  the  fact  that  goods  purchased 
were  to  be  of  certain  specifications,  our  knowledge,  there¬ 
fore,  of  the  original  loading  of  the  products  were  not  con¬ 


sidered. 
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X-Q.  73.  Apparently  you  were  confused  with  question 
X-Q.  72.  In  an  attempt  to  straighten  you  out,  I  under¬ 
stand  correctly,  do  I,  that  you  do  not  know  what  the  Supe¬ 
rior  Oil  Works  or  its  predecessor,  Superior  Oil  Works,  Ltd., 
may  have  shipped  in  their  tank-cars?  In  this  connection  I 
am  not  referring  to  goods  consigned  to  Levi  Smith.  Am  I 
correct  in  my  understanding?  A.  We  were  only  interested 
in  the  goods  that  the  car  contained  when  it  arrived  at  our 
plant.  After  a  test  was  made  of  the  contents,  it  was  com¬ 
pared  with  the  specifications  of  an  original  sample  submit¬ 
ted  to  us.  Therefore,  had  no  knowledge  whatever  of  what 
was  done  with  their  tank-cars  outside  of  our  own  ship¬ 
ments. 

#i*  #  *  •  •  •  •  *  • 

(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  ( Pltff.- Appellant ’s 
exhibit  40),  pages  146  to  152.  Transcript  of  record, 
pages  1339  to  1345. 

FRANCIS  A.  McGILL. 

(No  Excerpts ,  from  Petitioner’s  Supplemental  Record, 
Appear  in  Appellant’s  App.). 

Francis  A.  McGill,  a  witness  called  on  behalf  of 
1339  Superior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  8:55  o’clock  A.  M.) : 
Question  1.  What  is  your  name,  the  first  name  in  full? 
Answer.  Francis  A.  McGill. 

Q.  2.  What  is  your  age  ?  A.  55. 

Q.  3.  Where  do  you  reside?  A.  12  Prospect  St.,  Warren, 
Pa. 

Q.  4.  What  is  your  occupation?  A.  Assistant  yard- 
master,  Pennsylvania  Railroad  Company. 
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Q.  9.  How  long  liave  you  been  a  railroad  man, — 

1340  tliat  is,  engaged  in  railroading?  A.  Since  1901. 

•  *#«#**##* 

Q.  18.  I  hand  you  a  post-card  photograph  that  has 

1341  been  introduced  in  evidence  in  this  proceeding  and 
marked  Petitioner’s  Exhibit  193;  also,  an  enlarge¬ 
ment  of  that  post-card  photograph,  which  enlargement  has 
been  introduced  in  evidence  here  and  marked  Petitioner’s 
Exhibit  194;  and  I  ask  you  what  this  photograph  portrays 
or  pictures?  A.  It  portrays  a  tank-car,  the  property  of  the 
Superior  Oil  Works  with  the  various  markings  pertaining 
thereto. 

*####*###* 

Q.  29.  I  now  invite  your  attention  to  the  photo- 

1343  graph,  Exhibit  193,  and  its  enlargement,  Exhibit  194, 
and  particularly  to  the  notation  or  notice  you  can 

1344  discern  on  the  right-hand  end  of  the  tank-body.  And 
I  ask  you  please  to  read  to  the  typist  just  what  you 

find  constitutes  that  notice  or  notation.  You  may  sit  over 
here  by  the  light  and  use  this  reading-glass,  if  you  require 
it.  You  may  focus  the  reading-glass  in  the  usual  way. 

By  Mr.  Munden :  Question  objected  to  for  the  reason 
that  the  exhibits  speak  for  themselves  and  are  the  best 
evidence;  and  for  the  further  reason  that  the  witness 
has  not  been  qualified  as  being  in  a  better  position  than 
the  tribunals  of  the  Patent  Office  to  read  the  notice 
or  notation  referred  to. 

A.  A  tank-test  requirement  of  the  A3.A.  reading: 
Tested  2  - 1  -  05  at  40  lbs.  by  A.  F.  Co.,  Warren,  Pa. 

Q.  30.  What  is  your  interpretation  of  the  date  that  is 
written  “  2  - 1  -  05  ”  ? 

By  Mr.  Munden :  Question  objected  to  for  the  reason 
that  the  witness  has  not  been  qualified  as  having  the 
qualifications  necessary  to  answer  this  question  but 
has  been  qualified  merely  as  a  fact  witness. 

By  Mr.  Hamilton :  Witness  is  a  railroad  man. 
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A.  Showing  the  date  the  tank-car  bearing  the  notation 
was  tested,  as  required  by  A.K.A.  rules,  in  the  shops  of  the 
A.  F.  Co.  at  Warren,  Pa. 

Q.  31.  The  date  is  written  in  numerals.  Please  give  the 
corresponding  date  in  words  as  to  the  month  and  the  day 
of  the  month?  A.  February  1st,  1905. 

Direct  examination  closed.  Cross-examination  by 
Mr.  M unden. 

i  X-Q.  32.  Do  you  in  your  answer  to  Q.  29  disregard  the 
vertical  line  in  advance  of  the  “2”  of  the  date  which  you 
have  read  into  the  record.  A.  I  do  not  disregard  the  vertical 
line  you  speak  of  from  the  fact  that  I  do  not  think 
1345  it  a  part  of  the  “2”  in  question.  In  fact,  being  al¬ 
most  indiscernible  to  me  as  I  look  at  the  photograph. 

X-Q.  33.  In  fact  you  do  not  know  anything  about  the 
matter?  Is  that  correct? 

By  Mr.  Hamilton :  The  witness  has  already  indicated 
that  he  knows  something  about  the  matter  by  his  last 
preceding  answer. 

A.  I  only  know  from  looking  at  the  photograph  that  the 
vertical  line  of  which  you  speak  is  very  indistinct  and 
that  the  line  has  nothing  whatever  to  do  with  the  “2”,  as 
1  look  at  the  photograph. 

I  X-Q.  34.  I  call  your  attention  to  the  fact  that  you  say 
“that  the  line  has  nothing  whatever  to  do  with  the  2”. 
Isn’t  it  more  correct  to  say  that  you  “think  that  the  vertical 
line  has  nothing  to  do  with  the  2”?  In  other  words,  you 
are  going  a  little  beyond  your  knowledge  in  your  answer 
a,nd  giving  only  your  opinion?  Is  that  correct?  A.  I  state 
that,  as  I  look  at  the  photograph,  I  think  that  the  vertical 
line  has  nothing  to  do  with  the  2.  It  is  a  matter  as  I  look 
at  the  photograph  and  can  barely  discern  what  you  term 
the  vertical  line ;  and  it  is  for  this  reason  that  I  say  it  has 
nothing  to  do  with  the  2. 

No  further  cross-examination.  Deposition  closed  at 
10:30  o’clock  A.  M. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued . 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking] 

Petitioner’s  supplemental  record  (Pltff.- Appellant’s 
EXHIBIT  40)  PAGES  99  TO  111.  TRANSCRIPT  OF  RECORD, 

pages  1292  to  1304. 

ROY  M.  KREBS. 

(No  Excerpts,  from  Petitioner’s  Supplemental  Record, 
Appear  in  Appellant’s  App.). 

Roy  M.  Krebs,  a  witness  called  on  behalf  of  Su- 
1292  perior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  12:10  o’clock  P.  M.) : 
Question  1.  What  is  your  name?  Answer.  Roy  M.  Krebs. 
Q.  2.  What  is  your  age?  A.  43. 

Q.  3.  Where  do  you  reside?  A.  10  Kenmore  St.,  War¬ 
ren,  Pa. 

Q.  4.  In  what  business  or  occupation  are  you  now 


1293  engaged?  A.  Oil-marketing  and  brokjer. 


Q.  5.  By  whom  are  you  employed? 
Company. 

*•#«*•* 


A.  West  Penn  Oil 

•  *  # 


Q.  9.  Were  you  employed  in  1920?  A.  Yes,  sir. 

Q.  10.  By  whom?  A.  Allegheny  Tank  Car  Company. 

Q.  11.  Is  that  company  still  in  existence?  A.  No,  sir. 

Q.  12.  Was  it  succeeded  by  any  other  company?  A.  The 
Allegheny  Tank  Car  Company  burned  out.  Their  affairs 
were  closed  out  by  a  receiver.  The  Conewango  Car  Com¬ 
pany  purchased  the  site,  rebuilt  the  plant,  and  carried  on  a 
similar  business. 

Q.  13.  What  was  the  nature  of  the  business  that  was  pur¬ 
sued  by  the  Allegheny  Tank  Car  Company  and  the  Cone¬ 
wango  Car  Company?  A.  Building  new  tank  cars,  repair¬ 
ing  and  repainting  cars  so  they  would  be  in  condition  to 
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operate  on  the  railroad  under  the  Interstate  Commerce  and 
Bureau  of  Explosive  requirements. 

Q.  14.  Is  the  Conewango  Car  Company  in  business  still? 
A.  No,  sir. 

Q.  15.  "Was  it  succeeded  in  business  by  any  concern?  A. 
The  Conewango  Car  Company  was  purchased  by  the  War¬ 
ren  Tank  Car  Company. 

Q.  16.  You  say  you  were  employed  by  the  Allegheny  Tank 
Car  Company.  Were  you  employed  by  its  successor,  Cone¬ 
wango  Car  Company?  A.  Yes,  sir. 

****»##*## 

Q.  20.  Now,  going  back  to  your  employment  by 

1294  the  Allegheny  Tank  Car  Company  and  the  Cone¬ 
wango  Car  Company;  did  your  duties  at  the  plants 

of  these  concerns  require  your  going  out  into  the  yards  of 
these  concerns  where  the  cars  are  on  the  sidings  or  rails? 
A.  Yes,  sir. 

i  Q-  21.  Please  state  some  of  the  concerns  that  were  cus¬ 
tomers  of  the  Allegheny  Tank  Car  Company  and  Cone¬ 
wango  Car  Company?  A.  The  United  Refining  Company, 
Superior  Oil  Works,  Wilburine  Oil  Company,  Tiona  Refin¬ 
ing  Company,  Crew-Levick  Company. 
i  Q-  22.  What  was  the  nature  of  the  work  that  was  done 
by  these  two  concerns  for  Superior  Oil  Works?  A.  First, 
make  repairs  to  the  cars,  such  as  renewing  running-boards, 
draft-gears,  trucks,  etc.,  and  then  painting  and  stenciling 
the  cars. 

,"1  ********* 

Q.  25.  You  have  spoken  of  stenciling.  What  is  that  pro¬ 
cess,  stated  a  little  more  particularly?  A.  Stenciling  in  my 
language  means  painting  the  necessary  information  on  the 
car  required  by  the  A.  R.  A.,  such  as,  date  when  built,  tank 
and  safety-valve  tests,  and  any  advertising  the  owner 

1295  or  lessee  may  desire,  like  trade-names  or  the  name 
of  the  one  operating  the  tank. 

i  Q.  26.  I  believe  you  said  that,  among  the  repairs  that 
were  made  on  oil  tank-cars  of  Superior  Oil  Works  by  the 
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Allegheny  Tank  Car  Company  and  the  Conewango  Car 
Company,  there  was  stenciling.  Do  you  recall  some  of  the 
matter  that  was  put  on  the  oil  tank-cars  of  the  Superior  Oil 
Works  in  the  nature  of  the  particulars  that  you  have  speci¬ 
fied?  I  do  not  mean  the  data  required  by  tpe  A.  R.  A.,  but 
the  matter  such  as  you  include  under  “advertising”  and 
“trade-names”.  A.  They  had  Superior  Oil  Line  stenciled 
across  the  side  of  the  car. 

Q.  27.  I  hand  you  a  post-card  photograpp  that  has  been 
introduced  in  evidence  here  and  marked  Petitioner’s  Ex¬ 
hibit  193,  and  I  ask  you  whether  you  can  say  what  is  rep¬ 
resented  by  it?  A.  That  represents  a  tank-car  operated 
by  the  Superior  Oil  Works. 

Q.  28.  What  significance  had  the  words,  Superior  Oil 
Line,  on  oil  tank-cars  such  as  is  portrayed  in  this  post¬ 
card  photograph,  Exhibit  193,  to  you  ?  Tliat  is,  what  did 
those  words  on  an  oil  tank-car  convey  to  your  mind?  A. 
They  impressed  me  as  the  name  of  a  refinery  handling 
a  line  of  petroleum  and  its  products  which  were  as  good 
as  anv  or  better  than  most. 

Q.  29.  What,  if  any,  significance  had  these  words,  Su¬ 
perior  Oil  Line,  to  your  mind,  as  indicating  the  origin  of 
the  contents  of  the  oil  tank-cars? 

By  Mr.  Munden:  Question  objected  to  for  the  rea¬ 
son  it  has  not  been  brought  out  that  the  witness  knows 
anything  about  the  contents. 

A.  They  originated  at  the  Superior  Oil  Works,  Struthers, 
Penna.  I  sav  Struthers,  because  it  is  a  railroad  station  on 
the  Pennsylvania  Railroad. 

Q.  30.  Near  Warren?  A.  That ’s  right,  within  the  switch¬ 
ing  limits  of  Warren  proper. 

Q.  31.  Of  these  three  words,  Supeiior  Oil  Line,  is 
1296  there  any  one  of  them  which  to  your  mind,  is  more 
distinctive,  more  dominant,  more  distinguishing? 

By  Mr.  Munden:  Objection.  Question  objected  to  for 
the  reason  the  exhibit  speaks  for  itself.  The  witness 
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has  not  been  qualified  as  an  expert  with  respect  to  the 
subject  matter  inquired  about. 

By  Mr.  Hamilton :  No  expert  is  required. 

A.  Yes. 

Q.  32.  Which  is  it?  A.  Superior,  because  it  conveyed 
to  me  a  product  of  superior  quality, 
i  Q.  33.  I  hand  you  the  post-card  photograph,  Petitioner’s 
Exhibit  193,  and  invite  your  attention  to  the  notation  or 
notice  that  is  shown  on  the  lower  right-hand  corner  of  the 
tank  therein  portrayed,  and  I  ask  you  please  to  read  into 
the  record  what  wording  constitutes  that  notation.  A. 
“Tested  2  - 1  -  05  at  40  lbs.  by  A.  F.  Co.  Ltd.,  Warren,  Pa.” 
#####*#*## 

1297  Cross-examination  by  Mr.  Mmiden. 

#****#••#* 

X-Q.  48.  Then,  am  1  correct  in  my  understanding  that, 
so  far  as  you  know’,  there  has  been  no  company  in  Warren, 
Pa.,  since  February,  1920,  named  Allegheny  Fdy.  Co.  or 
A.  F.  Co.,  Ltd.?  A.  Yes,  sir. 

*****#*•## 

X-Q.  57.  Calling  your  attention  to  Petitioner’s  Ex- 
1299  hibit  193  and  to  the  enlargement  thereof,  Petitioner’s 
Exhibit  194,  do  you  not  see  a  white  vertical  line  in 
advance  of  the  numeral  2  of  the  data  at  the  lowrer  right- 
hand  portion  of  the  tank  concerning  which  you  testified  in 
answer  to  Q.  33?  A.  There  is  an  indication  of  a  line,  mark 
or  streak  of  paint  going  into  the  numeral  2. 

X-Q.  58.  Do  you  have  any  explanation  of  the  presence 
of  the  vertical  line  referred  to? 

By  Mr.  Hamilton :  That  question  is  objected  to  as  it 
w’ould  seem  to  call  for  pure  speculation  only. 

A.  I  have  none. 

I  X-Q.  59.  You  have  no  criticism  to  offer,  if  I  venture  the 
suggestion  that  perhaps  the  painter  in  repainting  the  car 
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bad  made  a  mistake  in  painting  2-1-05  and  bad  corrected 
bis  mistake  by  painting  a  vertical  line  in  advance  of  the 
numeral  2  so  that  the  notation  would  read  12-1-05? 

By  Mr.  Hamilton :  This  question  is  objected  to  as 
merely  an  invitation  to  enter  into  a  controversy  over 
a  speculation  made  by  the  cross-questioner.  More¬ 
over,  further  objection  is  urged  against  this  question, 
because  of  its  containing  an  unwarranted  assump- 
1300  tion  in  that  it  sets  out  that  there  is  a  vertical  line  “in 
advance  of  the  numeral  2”. 

A.  You  may  read  it  or  insert  an  explanation  any  way  you 
like.  Why  or  how  this  line  occurred,  I  cannot  sav  other 
than  by  speculation,  such  as  having  a  stencil  slip  or  not 
properly  cleaned  prior  to  placing  it  on  the  car. 

X-Q.  60.  Then,  you  have  no  criticism  to  offer  of  my  sug¬ 
gestion  ? 

By  Mr.  Hamilton :  The  witness  has  indicated  that  the 
cross-questioner  is  at  liberty  to  speculate  as  he  desires 
but  that  the  witness  will  not  enter  into  any  dispute  or 
criticism,  adverse  or  favorable,  of  the  cross-question¬ 
er’s  contention  or  suggestion.  And  the  question  is  ob¬ 
jected  to  on  this  ground  and  the  grounds  already  urged 
against  the  last  preceding  questions. 

A.  If  you  wish  to  read  it  “12”,  that  is  all  right  to  me. 
I  read  it  “2”. 

X-Q.  61.  You  would  not  expect  any  of  the  companies 
with  which  you  have  been  connected  as  testified  to  by  you 
herein  would  order  a  photographer  to  take  a  picture  of  one 
of  its  cars  which  had  a  vertical  line  in  advance  of  a  date 
so  that  it  could  be  read  as  a  12  if,  in  fact,  that  Company 
intended  it  to  be  read  as  a  2? 

By  Mr.  Hamilton :  I  object  to  this  question  on  all  the 
grounds  urged  against  the  last  preceding  question,  and 
on  the  further  grounds  that  the  witness  is  not  here  to 
testify  as  to  expectations  but  as  to  factd  and  that  there 
is  no  basis  for  the  assumption  in  the;  question  that 
there  was  present  “a  vertical  line  in  advance  of  the 
date  so  it  could  be  read  as  a  12,  if,  in  fact,  that  com¬ 
pany  intended  it  to  be  read  as  a  2.  ” 
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i  A.  As  I  understand  this,  it  is  a  question  of  the  date  on 
this  Exhibit  193.  I  have  testified  the  infonnation  to  me  is 
2-1-05,  and  what  the  policy  of  any  of  the  companies  I 
have  been,  and  am  now  associated  with,  would  be,  has 
1301  nothing  to  do  with  this  particular  date. 

X-Q.  62.  I  am  afraid  you  are  a  little  confused 
about  X-Q.  61.  This  is  not  a  question  of  the  date  on  Ex¬ 
hibit  193  but  is  to  the  effect  that  you  would  not  expect  any 
of  the  companies  with  which  you  have  been  connected  as 
testified  to  by  you  herein  would  order  a  photographer  to 
take  a  picture  of  one  of  its  cars  wrhich  had  a  vertical  line 
in  advance  of  the  date  so  that  said  date  could  be  read  as 
h  12,  if,  in  fact,  that  company  intended  it  to  be  read  as  a  2  ? 

By  Mr.  Hamilton:  All  the  grounds  of  objection  here¬ 
tofore  urged  are  offered  against  the  pending  question, 
and  this  question  is  furthermore  objected  to  on  the 
ground  that  it  is  purely  hypothetical  and  speculative, 
and  that  there  is  no  basis  in  this  witness’  testimony 
for  the  making  of  such  a  hypothesis  or  speculation  and 
no  basis  for  it  in  any  exhibit  offered  by  the  petitioner 
during  the  testimony  taken. 

i  A.  I  still  refer  to  my  previous  answer.  I  read  this  as  a 
2.  What  any  of  the  companies  I  have  been  associated  with 
would  do,  or  did  do,  I  don’t  know. 

X-Q.  63.  In  other  words,  you  do  not  care  to  make  a  state¬ 
ment  as  to  whether  or  not  you  would  expect  any  of  the 
companies  referred  to  to  put  up  with  such  careless  work 
that  a  mark  could  be  photographed  as  a  12  when  it  was 
intended  to  read  2? 

By  Mr.  Hamilton :  All  of  the  objections  urged  against 
the  last  preceding  question  are  urged  against  the  pend¬ 
ing  question. 

A.  As  to  their  policies,  I  am  not  responsible. 

X-Q.  64.  You  do  not  desire  to  make  a  statement  as  called 
for  in  X-Q.  61  to  X-Q.  63,  inclusive? 
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By  Mr.  Hamilton :  All  of  the  objections  urged  against 
the  last  preceding  question  are  urged  against  the  pend¬ 
ing  question. 

A.  As  long  as  I  am  in  their  employ,  their  policies 
1302  are  their  business,  and  it  is  my  duty  to  follow  in¬ 
structions. 

X-Q.  65.  You  realize,  of  course,  that  you  have  not  an¬ 
swered  this  question?  Am  I  correct  in  m^  understanding 
that  you  do  not  care  to  answer  it? 

By  Mr.  Hamilton :  All  of  the  objections  urged  against 
the  last  preceding  question  are  urged  against  the  pend¬ 
ing  question. 

A.  I  repeat,  their  policies,  whatever  they  may  be,  are 
their  business,  and,  if  I  feel  they  do  not  meet  with  what  I 
think  is  right,  1  shall  resign. 

X-Q.  66.  I  do  not  feel,  Mr.  Krebs,  that  you  understand 
the  question  here.  I  am  not  asking  you  whether  or  not  you 
agree  with  the  policy  of  the  company  which  now  employs 
you,  but  am  asking  you  if  you  would  expect  any  of  the 
companies  which  have  employed  you  sin^e  February  of 
1920  to  order  a  photographer  to  take  a  picture  of  one  of 
its  cars  which  had  a  vertical  line  in  advance  of  the  date 
so  that  said  date  would  photograph  as  a  12  if,  in  fact,  that 
company  intended  it  to  be  read  as  a  2?  If  you  do  not  un¬ 
derstand  this  question,  you  may  say  so. 

By  Mr.  Hamilton :  All  of  the  objections  urged  against 
the  last  preceding  question  and  the  Questions  before 
the  latter  bearing  upon  the  same  point  are  urged 
against  the  pending  question.  It  is  further  objected 
to  earnestly  that  the  question  is  wholly  immaterial  and 
irrelevant.  This  is  readily  seen  when  it  is  borne  in 
mind  that  this  witness’  testimony  is  to  the  effect  that 
he  was  never  connected  with  the  A.  F.  Co.  Ltd.  (or, 
as  otherwise  written,  A.  Fdv.  Co.),  which  existed  be¬ 
fore  his  time  in  this  line  of  work.  What  the  employers 
of  the  witness  might  be  expected  to  do  or  not  to  do 
can  have  naught  to  do  with  this  case.  Obviously,  the 
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A.  F.  Co.  was  the  employer  of  the  man  who  stencilled 
on  the  end  of  the  tank  car  the  notation  in  question, 
herein  involved. 

By  Mr.  Munden:  I  must  object  to  these  lengthy 
1303  argumentative  statements  by  counsel  for  petitioner 
which  said  counsel  must  know  are  entirely  out  of 
place  herein.  I  further  object  to  statements  by  coun¬ 
sel  for  petitioner  as  to  what  is  obvious  -with  respect  to 
the  A.  F.  Co. 

By  Mr.  Hamilton :  It  is  suggested  to  the  witness  that, 
i  if  he  does  not  understand  the  question,  he  will  say  so 
and  aid  thereby  in  putting  an  end  to  this  lengthy  cross¬ 
questioning  on  a  wholly  immaterial  matter. 

A.  I  think  I  understood  your  question  all  right;  as  to 
what  any  of  the  companies  would  or  might  have  done,  is 
purely  speculation  on  my  part. 

X-Q.  67.  Then  you  do  not  desire  to  make  a  statement  as 
to  what  you  would  expect  ? 

i  By  Mr.  Hamilton:  All  objections  heretofore  urged 
against  the  line  of  cross-questions  in  the  immediate 
i  foregoing  are  offered  against  the  pending  question. 

A.  As  previously  stated,  anything  I  might  say  as  to  that 
policy  would  be  purely  speculation. 

By  Mr.  Munden:  I  do  not  wish  to  believe  that  you 
are  evasive,  Mr.  Krebs,  and  accordingly  I  take  it  that 
i  you  do  not  desire  to  make  any  statement  about  the  mat¬ 
ter  inquired  about. 


Cross-examination  closed. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued], 


(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking, 

Pbtttioner’s  supplemental  record  (PltfIf.- Appellant’s 
exhibit  40),  pages  78  to  94.  Transcript  of  record, 
pages  1268  to  1287. 


GUSTAF  M.  BORG. 

(No  Excerpts ,  from  Petitioner’s  Supplement 
pear  in  Appellant’s  App.). 


al  Record,  Ap- 


Gustaf  M.  Borg,  a  witness  called  on  behalf  of  Su- 
1268  perior  Oil  Works,  petitioner,  being  Rworn,  deposes 
and  says : 

Question  1.  What  is  your  name?  Answer.  Gustaf  •  M. 
Borg. 

Q.  2.  What  is  your  age?  A.  51. 

Q.  3.  Where  do  you  reside?  A.  102  Caijton  St.,  War¬ 
ren,  Pa. 

Q.  4.  In  what  business  or  occupation  ari  you  now  en¬ 
gaged?  A.  Photographic  business.  Commeircial  and  por¬ 
trait  photographs. 

Q.  5.  Where  is  your  place  of  business?  A.  124  Penna. 
Ave.  W.,  Warren,  Pa. 

Q.  6.  How  long  have  you  been  engaged 
graphic  business?  A.  I  have  been  engaged 
graphic  business  for  34  years. 

Q.  7.  Have  you  testified  as  a  photographer  in  matters 
pertaining  to  that  line  of  work  in  court  proceedings  here¬ 
tofore?  A.  Yes,  I  have. 

Q.  8.  How  many  times  would  you  say?  That  is,  have  you 
frequently  so  testified  or  only  occasionally?  A.  I  would 
say  on  an  average  of  possibly  six  times  a  yea|r. 


in  the  photo¬ 
in  the  photo- 
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Q.  9.  Do  you  mean  six  times  a  year  on  an  average  for 
the  34  years  you  have  been  engaged  in  this  line  of  work? 
A.  No ;  possibly  for  the  past  10  or  12  years. 

Q.  10.  In  giving  such  testimony,  have  you  been  called 
upon  to  read  photographs?  A.  Yes,  I  have. 

|Q.  11.  I  hand  you  a  paper  and  ask  you  what  that  is? 
(Witness  is  handed  a  paper  by  Mr.  Hamilton).  A.  This 
paper  handed  me  by  Mr.  Hamilton  is  a  photograph  of  an 
oil  tank-car. 

• 1  •  #  *  #  *  *  #  #  * 

Q.  13.  What  is  the  nature  of  the  use  to  which  this 
1269  photograph  may  be  put?  A.  It  may  be  put  as  show¬ 
ing  a  of  the  refinishing  of  a  tank-car. 

Q.  14.  What  use  may  it  be  put  to  in  the  mails  ?  A.  The 
convenient  size  of  this  photograph,  being  printed  on  a  post¬ 
card,  I  would  say  would  be  the  convenient  part  of  putting 
in  the  mails. 

i  Q.  15.  That  is  it — a  post-card.  I  hand  you  a  much  larger 
photograph  and  ask  you  what  that  is  relatively  to  this  post- 
card-'size  photograph  that  I  first  handed  you  and  about 
which  you  have  been  testifying  immediately  heretofore? 
A.  This  large  photograph  is  a  projection  from  this  small 
post-card  photograph. 

Q.  16.  Who  made  the  large-size  photograph?  A.  I  made 
the  large-size  photograph. 

Q.  17.  How  many  times  is  the  subject  enlarged  in  the 
enlarged  photograph?  A.  I  would  say  it  is  about  seven 
times  larger  than  the  post-card.  Would  you  want  that 
measured  in  inches? 

Q.  18.  You  may  so  state  it;  but  I  meant  to  obtain  from 
you  only  an  approximate  estimate.  A.  May  I  state  the 
post-card  is  3M>  x  5 Y>  inches.  The  enlarged  photograph  is 
9  x  14  inches. 

*  *  #  ♦  *  *  *  *  *  * 

Q.  31.  Well,  then,  what  do  you  intend  to  convey  in 
1272  your  answers  already  given  by  reference  to  refinish¬ 
ing, — what  does  refinishing  include? 
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By  Mr.  Munden :  The  part  after  the  dash  is  objected 
to  for  the  reason  that  the  witness  is  not  qualified  to 
answer. 

A.  Refinishing  includes  the  painting  of  the  car,  reletter¬ 
ing,  built  by;  and  this  car  shows  letter  being  tested,  date, 
etc. 

Q.  46.  In  your  answer  to  Q.  31,  there  appears  the 

1275  following:  “this  car  shows  letter  being  tested,  date, 
etc”.  Is  that  portion  of  this  answer  correctly  re¬ 
corded,  or  do  you  desire  to  make  any  change  in  that  part 
of  the  answer?  A.  I  think  I  said  lettering ,  instead  of  “let¬ 
ter”. 

Q.  47.  On  what  part  of  the  car  portrayed  in  the  photo¬ 
graph  before  you  is  this  lettering  to  which  you  refer,  to 
be  found?  A.  It  is  to  be  found  in  the  lower-right  corner 
of  the  car. 

Q.  48.  Just  read  what  is  there  set  forth  in  that  memo¬ 
randum  or  notice.  A.  Items  are  as  follows :  (February  1,  05. 

Q.  49.  I  meant  to  have  you  read  the  eptire  notice  or 
memorandum  just  as  it  is  written.  A.  Tested  February  1, 
05  at  40  pounds  at  A.  F.  Co.  Ltd.,  Warren,  Pa. 

Q.  50.  I  ask  you  please  to  scrutinize  that  wording 

1276  again  under  a  glass  and  say  whether  jthe  lettering  or 
wording  is  “at  A.  F.  Co.  Ltd.”  or  by  “A.  F.  Co. 

Ltd.”  A.  Tested  February  1,  05  at  40  potands  by  A.  F. 
Co.  Ltd.,  Warren,  Pa. 

Q.  51.  What  is  shown  in  that  notice  or  memorandum,  as 
to  date, — just  what  as  it  is  written.  How  is  the  date  writ-, 
ten  in  the  memorandum  itself?  A.  Do  you  wish  the  date 
only,  Mr.  Hamilton? 

Q.  52.  Yes,  and  just  as  it  is  set  forth  there  exactly? 
A.  2-1-05. 

Q.  53.  And  you  have  interpreted  “2-1-05”  as  meaning 
what?  A.  February  1,  1905. 
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Q.  59.  The  tank-car  there  represented  is  of  the 

1277  type  of  tank-car  that  is  used  for  the  transportation 
of  what  class  of  commodities? 

By  Mr.  Munden:  Objection.  Witness  not  qualified. 

A.  Superior  Oils. 

Q.  60.  Then  is  it  an  oil  tank-car?  A.  Yes,  it  is. 

Q.  61.  Is  that  indicated  to  your  mind  by  the  fact  that  it 
had  to  be  tested  under  pressure?  A.  Yes,  sir. 

•  •#*#*•*•* 

Q.  54.  How  long  have  you  known  of  the  Superior 
1276  Oil  Works,  irrespective  of  the  form  of  its  organiza¬ 
tion?  A.  At  least  30  years. 

Q.  55.  What  is  conveyed  to  your  mind  by  the  words, 
Superior  Oil  Line,  that  appear  on  the  side  of  the  tank  in 
this  photograph?  A.  I  would  say  the  name,  Superior, 
means  a  superior  line,  a  superior  oil,  or  just  a  little  more 
superior  to  anything  else.  Guess  that  covers  your  question. 
********** 

Q.  66.  And  do  you  mean  oil  tank-cars  marked  with 

1278  this  legend  or  wording,  Superior  Oil  Line?  A.  Mr. 
Hamilton,  as  to  this  same  wording,  Superior  Oil  Line, 

I  don ’t  recall  how  long  they  used  this.  But  the  word,  Supe¬ 
rior,  of  course,  stands  out  like  an  old  name  in  Warren.  I 
think  in  later  years  the  name,  Superior  Oil  Line,  was 
changed.  As  to  what  took  the  place  of  Oil  Line  and  how 
many  years,  I  do  not  know. 

Q.  67.  Y'ou  say  in  your  last  preceding  answer:  “But  the 
word,  Superior,  of  course,  stands  out  like  an  old  name  in 
Warren.”  As  applied  to  what?  A.  Superior  Oil  Works, 
Superior  Oils  and  Superior  Products. 

Q.  68.  Superior  Oils  and  Superior  Products  manufac¬ 
tured  by  whom?  A.  Superior  Oil  Works. 
********** 

Q.  71.  In  your  mind,  then,  is  there  any  connection  be¬ 
tween  this  wording  or  legend,  Superior  Oil  Line,  and  Su- 


Marking  Tank-Cars :  Testimony  of  G.  M.  Borg.  125 

perior  Oil  Works?  And,  if  so,  what  is  the  connection? 
A.  It  is  one  and  the  same  Company  so  far  as  I  know. 

Q.  72.  By  your  last  preceding  answer,  do  you  intend  to 
convey  that  Superior  Oil  Line  and  Superior  Oil  Works 
mean  the  same,  have  reference  to  the  same?  A.  Yes,  sir, 
I  do. 

Q.  73.  Of  these  three  words,  Superior)  Oil  Line,  is 
1279  there  any  one  of  them  which,  to  your  njind,  is  more 
distinctive,  more  dominant,  more  distinguishing? 

By  Mr.  Munden:  Question  objected  to.  The  photo¬ 
graph,  which  by  the  w’ay  has  not  been  offered  as  an  ex¬ 
hibit,  speaks  for  itself  and  this  witness  has  not  been 
qualified  as  having  any  particular  expert  knowledge 
with  respect  to  the  characteristics  of  the  three  words, 
“Superior,”  “Off”  and  “Line.” 

By  Mr.  Hamilton :  As  to  the  point  that  Mr.  Munden 
has  made,  that  is  to  say,  that  the  photograph  has  not 
been  offered  in  evidence,  I  beg  to  assure  (him  that  the 
photograph  will  be  offered  in  evidence  before  the  cross- 
examination  of  this  witness  is  begun.  As  to  the  quali¬ 
fications  of  the  witness  to  speak  as  an  expert,  it  is  ut¬ 
terly  unnecessary  to  qualify  a  man  to  sj^eak  with  re¬ 
gard  to  matters  such  as  the  ones  inquired  about  in  the 
question  further  than  the  qualification  which  is  already 
established  by  his  stating  his  long  residence  in  the  close 
vicinity  to  the  plant  of  Superior  Oil  Works.  The  ques¬ 
tion  merely  asked  as  to  the  point  of  relative  distinctive¬ 
ness,  dominance  and  importance  of  any  one  of  these 
three  words;  and  the  witness  certainly  ii  most  abun¬ 
dantly  qualified  to  testify  as  to  what  relative  impor¬ 
tance*  to  him  there  exists  and  existed  between  the  three 
words,  Superior,  Oil  and  Line. 

A.  The  most  distinctive  and  dominant  word  of  these  three 
words  is  Superior,  the  most  outstanding. 

Q.  74.  Will  you  please  state  any  reasons  you  have  for 
believing  that  the  other  two  words,  Oil  and  Line,  are 
relatively  unimportant?  A.  Of  course,  in  this  case  they 
are  all  important  as  being  a  name,  as  Superior  Oil  Works. 
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Q.  76.  Would  it  be  correct  to  say  that  Superior  Oil 
1280  Line  might  be  interpreted  properly  as  meaning  line 

of  Superior  oil  products?  A.  Yes. 

********** 

By  Mr.  Hamilton:  The  post  card  photograph  about 
which  the  witness  has  been  interrogated  in  the  fore¬ 
going  and  'which  w’as  handed  the  witness  when  he  was 
asked  Q.  11,  is  hereby  offered  in  evidence;  and  the 
Notary  is  asked  please  to  mark  this  postcard  photo¬ 
graph  as:  Petitioner’s  Exhibit  No.  193. 

By  Mr.  Munden:  Objected  to  as  being  immaterial, 
as  not  having  been  properly  proven  and  as  not  being 
competent  evidence  in  this  case. 

By  Mr.  Hamilton:  The  enlarged  photograph  about 
w’hich  the  witness  has  been  interrogated  in  the  fore¬ 
going  and  which  was  handed  the  witness  when  he  was 
asked  Q.  15  is  hereby  offered  in  evidence  by  the  peti¬ 
tioner;  and  the  Notary  is  asked  please  to  mark  this 
enlarged  photograph  as:  Petitioner’s  Exhibit  No.  194'. 

Bv  Mr.  Munden:  Same  objections  as  to  Petitioner’s 
Exhibit  No.  193. 

********** 

1283  Cross-examination  by  Mr.  Munden: 

X-Q.  87.  Mr.  Borg,  when  did  you  make  this  projection, 
Petitioner’s  Exhibit  194?  A.  October. 

X-Q.  88.  What  year?  A.  1936. 

X-Q.  89.  You  did  not  make  the  photograph,  Petitioner’s 
Exhibit  193?  A.  No,  sir,  I  did  not. 

X-Q.  90.  To  the  best  of  your  knowledge  is  Petitioner’s 
Exhibit  194  a  correct  enlargement  of  Petitioner’s  Exhibit 
No.  193?  A.  Yes,  sir;  it  is. 

X-Q.  91.  When  did  you  first  see  Petitioner’s  Exhibit  193?' 
A.  Just  previous  to  making  the  enlargement. 

X-Q.  92.  In  other  words  approximately  October,  1936? 
A.  Yes. 

X-Q.  93.  When  you  were  answering  Q.  48  to  Q.  53  in¬ 
clusive,  you  were  referring  to  Petitioner’s  Exhibit  193?  A. 
That’s  right. 
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X-Q.  94.  Now  look  at  Petitioner’s  Exhibit  194  and  tell 
me  if  the  notation  which  you  read  as  2-1-05  might  not  be' 
12-1-05?  A.  No,  sir;  I  would  not  say  that. 

X-Q.  95.  Are  you  looking  at  Petitioner’s  Exhibit  194  as 
requested?  A.  May  I  explain  to  you  that  in  making  an 
enlargement  you  lose  a  certain  part  of  the  original  picture ; 
therefore,  I  am  referring  to  the  original  photograph. 

X-Q.  96.  So  you  were  not  looking  at  Petitioner’s  Exhibit 
194  as  requested?  A.  No,  sir;  I  was  not. 

X-Q.  97.  Well,  please  do  so  and  answer  X-Q.  94? 

By  Mr.  Hamilton:  May  I  suggest  for  clarity,  when 
the  Examiner  comes  to  read  this  testimony,  that  the 
witness  is  using  a  condensing  lens. 

A.  In  looking  at  Exhibit  No.  194,  I  still  insist  that 
1286  is  a  2. 

X-Q.  98.  Then,  do  I  understand  you  correctly  that 
you  read  both  Petitioner’s  Exhibits  193  and  194  as  bearing 
the  notation  “Tested  2-1-05”?  A.  That  is  correct. 

X-Q.  99.  How  do  you  explain  that  vertical  white  line  in 
advance  of  the  2  in  that  notation? 

i 

By  Mr.  Hamilton:  That  question  contains  an  un¬ 
warranted  assumption,  to-wit,  that  there  is  present  in 
both  photographs,  or  in  either  of  them,  “that  vertical 
line  in  advance  of  the  2  in  that  notation”;  and  it  is 
suggested  it  be  first  established  that  there  is  any  verti¬ 
cal  line  in  advance  of  the  numeral  2  in  the  notation. 

By  Mr.  Munden :  The  witness  may  answer  the  ques¬ 
tion. 

By  Mr.  Hamilton :  I  object  to  the  question,  as  it  con¬ 
tains  an  unwarranted  assumption  which  I  have  just 
pointed  out.  There  is  no  vertical  line  in  advance  of 
the  numeral  2. 

A.  It  appears  to  me  that  the  painter  first  intended  to 
make  these  figures  as  1-1-05  and  found  pbssibly  that  he 
had  made  a  mistake  and  it  was  therefore  changed  to  a  2; 
and  it  is  2-1-05. 
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X-Q.  100.  You  do  see  a  vertical  line  in  advance  of  the 
2  in  the  notation ?  A.  It  isn’t  a  complete  vertical  line.  The 
line  runs  into  the  2. 

X-Q.  101.  The  explanation  that  you  have  just  given  is 
the  best  explanation  you  have  to  offer?  A.  Yes,  sir,  it  is, 
and  the  only  one. 

X-Q.  102.  You  never  saw  this  actual  car  with  this  no¬ 
tation  that  we  are  talking  about  ?  A.  No,  sir. 

Deposition  closed  at  4:40  o’clock  P.  M.,  January  7, 
1937. 


(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner's  supplemental  record  (Pltff.- Appellant's 
exhibit  40),  pages  176  to  181.  Transcript  of  record, 
pages  1367  to  1372. 

WILLIAM  D.  TODD. 

(No  Excerpts ,  from  Petitioner’s  Supplemental  Record ,  Ap¬ 
pear  in  Appellant’s  App.). 

*  *  *  •  #  *  #  •  *  • 

William  D.  Todd,  a  witness  called  on  behalf  of  Su- 
1367  perior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  1:45  o’clock  P.  M.) : 

Question  1.  What  is  your  name,  first  name  in  full  ?  An¬ 
swer.  William  D.  Todd. 

Q.  2.  What  is  your  age?  A.  82. 

Q.  3.  Where  do  you  reside?  A.  Warren,  Penna. 

Q.  4.  Are  you  at  present  employed  or  engaged  in  any 
business  pursuit?  A.  No. 


Marking  Tank-Cars :  Testimony  of  Wnp i.  D.  Todd.  129 

Q.  5.  In  what  industry  were  you  engaged  :.n  the  year  1900, 
thereabouts  ?  A.  The  oil  business. 

Q.  6.  By  whom  were  you  employed?  A.  I  was  general 
manager  of  the  Cornplanter  Refining  Com  pany. 


•  #  *  #  #  *  #  * 

Q.  12.  Where  was  the  plant  of  the  Cornblanter  Refining 
Company  located  in  1900?  A.  What  is  called  East  Warren. 

Q.  13.  How  far  was  this  plant  from  the  plant  of  the 
Superior  Oil  Works,  after  that  concern  ha|d  started  oper¬ 
ations?  A.  They  were  on  the  opposite  sifle  of  the  track 
from  our  plant ;  our  land  joining  theirs. 
*#«*###### 

Q.  15.  In  the  year  1900,  was  the  Cornplanter  Re- 
1368  fining  Company  using  oil  tank-cars  for  the  transpor¬ 
tation  of  its  refined  petroleum  products  ?  A.  I  would 
say  that  shortly  after  1900,  we  commenced  using  our  own 
tank-cars  for  transportation;  previous  to  this  time  we  were 
using  what  were  called  the  “Green  Line  Tank  Cars”  be¬ 
longing  to  the  Pennsylvania  Railroad. 

Q.  16.  Did,  to  your  knowledge,  Superior  Oil  Works  use 
tank-cars  at  any  time?  A.  They  did. 

Q.  17.  When  did  you  first  observe  tank-cars  of  that  Com¬ 
pany,  Superior  Oil  Works?  A.  The  best  of  my  recollection, 
I  would  say  1902,  and  from  that  until  1904,  w’hen  I  left  for 
Oklahoma,  I  saw  the  Superior  cars  daily,  as  all  the  trains 
departing  on  the  Pennsylvania  Railroad  from  East  War¬ 
ren  were  made  up  in  front  of  our  office;  and  naturally,  I 
saw  all  tank-cars  belonging  to  the  different  companies  in 


East  Warren. 

Q.  18.  Did  the  tank-cars  first  used,  to  your  knowledge,  by 
Superior  Oil  Works,  bear  any  markings?  By  markings,  I 
mean  lettering  and  wording?  A.  They  wfere  all  marked 
with  large  letters  on  the  side  of  the  tank :  Superior  Oil  Line. 
********** 
Q.  20.  What  did  the  slogan  or  notation,  Superior 


1369 


Oil  Line,  on  the  oil  tank-cars  of  Superior  Oil  Works 
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convey  to  your  mind — that  is,  what  significance  did  this 
slogan  have  to  your  mind  as  to  the  goods  contained  in  the 
tank-bodv  of  the  car? 

!  By  Mr.  Munden :  Same  objection  as  to  the  preceding 
question. 

i  A.  It  carried  to  my  mind  the  impression  that  the  Supe¬ 
rior  Oil  Works  were  claiming  that  their  oils  were  of  a  “Su¬ 
perior  quality.” 

Q.  21.  Did  this  slogan,  Superior  Oil  Line,  carry  any  im¬ 
port  or  significance  to  your  mind  as  to  who  was  the  manu¬ 
facturer  of  the  petroleum  products  in  the  tank-body  of 
the  car? 

By  Mr.  Munden :  Objected  to  as  leading. 

A.  That  the  products  contained  in  the  car  were  manu¬ 
factured  by  the  Superior  Oil  Works. 

i  Q.  22.  I  now  hand  you  a  post-card  photograph  which  has 
been  introduced  in  evidence  in  this  cause  and  marked  Pe¬ 
titioner’s  Exhibit  193,  and  an  enlargement  of  that 
1370  photograph,  which  enlargement  has  been  introduced 
in  evidence  here  and  marked  Petitioner’s  Exhibit 
194;  and  I  ask  you  what  is  portrayed  or  pictured  in  that 
post-card  photograph?  A.  I  can  say  that  this  photograph 
is  of  the  car  that  I  have  personally  seen  many  times,  going 
under  the  number  of  101 ;  and  I  believe  that  was  the  num¬ 
ber  of  the  first  car  they  put  in  service.  My  answer  as 
given  above  is  for  the  reason  that  I  personally  saw  all 
of  their  tank-cars,  from  time  to  time  in  front  of  our  office, 
as  I  have  stated  in  a  previous  answer. 

Q.  23.  In  your  last  preceding  answer,  you  have  used  the 
terms  “they”  and  “their”.  In  order  to  make  the  matter 
clear  for  the  Examiner  at  the  Patent  Office,  I  would  ask 
you  to  whom  you  refer  by  “they”  and  “their”?  A.  Su¬ 
perior  Oil  Company  and  Superior  Oil  Line  tank-cars. 
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Q.  24.  Do  you  mean  by  Superior  Oil  Company  the  Supe¬ 
rior  Oil  Works?  A.  I  do. 

Q.  25.  What  opportunities  for  seeing  these  oil  tank-cars 
of  Superior  Oil  Works  did  you  have,  after  you  had  given 
up  your  position  as  general  manager  of  the  Cornplanter 
Refining  Company?  A.  I  was  one  of  the  members  of  the 
Board  of  Directors  of  the  Company;  and,  in  tin?  Cornplanter 
Refinery  Company’s  office,  books  and  accounts  were  kept 
of  our  oil  operations  in  Oklahoma  and,  therefore,  I  was 
almost  daily  in  touch  with  the  business  in  the  Cornplanter 
Refining  Company’s  office,  and,  naturally,  could  not  help 
but  see  the  tank-cars  that  were  being  switched  in  front  of 
our  plant. 

Q.  26.  And  among  the  tank-cars  that  werh  so  switched 
before  your  plant,  were  there  tank-cars  of  the  Superior  Oil 
Works  such  as  are  pictured  in  this  post-card  photograph? 

By  Mr.  Munden :  Objected  to  as  leadifig. 

A.  There  were,  as  also  tank-cars  of  all  the  refineries  in 
East  Warren. 

*•*####**• 

Q.  31.  In  general  conversation  hereabouts,  how  is 
1371  Superior  Oil  Works  referred  to?  A1  If  you  refer 
to  their  standing  in  the  community,  I  would  say  that 
no  company  in  W^arren  is  held  in  higher  esteem  than  Su¬ 
perior  Oil  Works. 

Q.  32.  What  I  was  driving  at  is  whether  the  name,  Su¬ 
perior  Oil  Works,  is  shortened  any,  when  (referred  to  in 
conversation?  A.  It  is  almost  invariably  referred  to  as 
Superior  Oil  Works. 

Q.  33.  Have  you  heard  it  referred  to  as  the  Superior? 
By  Mr.  Munden :  Objected  to  as 

A.  Many  times  I  have  heard  persons  say,  j‘I  am  going  to 
the  Superior”,  without  using  any  other  terijn. 
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Q.  34.  Meaning  what?  A.  Meaning  the  Works. 

Q.  35.  Do  you  happen  to  recall  what  varieties  or  kinds 
of  refined  petroleum  products  were  shipped  or  held  in  the 
tank-bodies  of  the  cars  which  are  exemplified  by  the  one 
shown  in  the  post-card  photograph,  Exhibit  193?  I  do  not 
mean  in  that  specific  car  but  in  the  cars  of  Superior 
1372  Oil  Works  of  which  the  one  shown  in  the  post-card 
photograph,  Exhibit  193,  is  an  exemplification  ?  And 
I  put  the  date  prior  to,  say,  1905? 

By  Mr.  Munden:  This  question  objected  to  on  ac¬ 
count  of  the  impossibility  of  the  witness  remembering 
correctly  after  this  great  lapse  of  time. 

By  Mr.  Hamilton:  This  witness  will  pay  no  atten¬ 
tion  whatever  to  the  objections  put  on  the  record  by 
opposing  counsel. 

A.  Previous  to  1905,  practically  the  only  products  that 
were  shipped  in  tank-cars  were  refined  burning  oils.  Up 
to  that  time,  the  refiners  had  not  commenced  to  manufacture 
refined  neutrals  and  lubricating  oils  of  all  kinds,  such  as 
they  do  now. 

Q.  36.  Please  give  us  a  common  name  for  the  burning  oils 
to  which  you  refer  in  your  last  preceding  answer?  A.  150 
fire-test  Water- White  Oil. 

Q.  37.  Does  that  mean  kerosene?  A.  Yes,  the  old  term 
for  kerosene  oil. 

Direct  examination  closed.  No  cross-examination. 

*##***#•#• 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (Pltff.- Appellant’s 
EXHIBIT  40),  PAGES  153  to  157.  Transcript  of  record, 
pages  1346  to  1350. 

GEORGE  E.  MUIR. 

(No  Excerpts,  from  Petitioner’s  Supplemental  Record,  Ap¬ 
pear  in  Appellant’s  App.). 

George  E.  Muir,  a  witness  called  on  behalf  of  Su- 
1346  perior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  11 :15  o’clock  A.  M.) : 

Question  1.  What  is  your  name,  first  name  in  full?  An¬ 
swer.  George  E.  Muir. 

Q.  2.  What  is  your  age?  A.  63. 

Q.  3.  Where  do  you  reside  ?  A.  Warren,  Penna. 

Q.  4.  Are  you  at  present  employed  or  engaged  in  any 
business  pursuit?  A.  Yes;  Warren  Tank  Car;  Secretary. 

Q.  5.  In  what  industry  were  you  engaged  in  the  year 
1900  and  thereabouts?  A.  Crew-Levick  Company,  Glade 
Oil  Works  plant,  Struthers  flats. 

Q.  6.  When  were  you  first  employed  at  the  Glade  plant? 
A.  About  1892  or  1893.  Before  that  in  the  Muir  Oil  Works, 
in  1888. 

Q.  7.  The  Glade  plant  of  the  Crew-Levjck  Company  was 
an  oil  refinery?  A.  Yes,  sir. 

Q.  8.  Until  what  year  did  you  continue  to  be  connected 
with  the  Glade  plant?  A.  1917 ;  Crew-Levick  Company  and 
then  Cities  Service. 
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Q.  9.  Just  enumerate  the  different  positions  that  you  held 
at  the  Glade  plant  and  give  the  year  when  you  were  pro¬ 
moted  from  one  to  the  other  position?  A.  I  started  in  in 
the  yard  in  1894  or  1895 ;  from  there,  into  the  office,  testing, 
along  1898;  and,  from  1898,  assistant  superintendent;  and 
general  superintendent  up  to  1917. 

Q.  10.  Please  describe  as  clearly  as  you  can  just  where 
the  Glade  plant  was  located  with  respect  to  the  plant  of 
Superior  Oil  Works?  A.  It  was  a  quarter  of  a  mile  west 
of  the  Superior  plant  on  the  opposite  side  of  the  track. 

•  ***#••••• 

!  Q.  13.  How  long  before  this  had  the  Glade  plant 
1347  used  oil  tank-cars  in  its  business?  A.  The  Muir  Oil 

Works  and  the  Glade  had  cars  in  1890. 

Q.  14.  Wlien  did  you  first  note  the  use  of  oil  tank-cars 
at  the  plant  of  Superior  Oil  Works?  A.  Late  in  1900  and 
1901. 

Q.  15.  W7hat  were  the  principal  markings  that  these  tank- 
cars  of  Superior  Oil  W’orks  bore  ?  A.  Superior  Tank  Line. 

Q.  16.  Of  the  words  constituting  this  marking  or  notation 
or  legend,  was  there  any  word  that  was  more  dominant, 
more  significant,  more  distinctive,  more  distinguishing? 

By  Mr.  Munden:  Objected  to  as  calling  for  a  mere 
opinion. 

By  Mr.  Hamilton:  Witness  is  instructed  to  pay  no 
attention  whatsoever  to  objections  placed  upon  the  rec¬ 
ord  by  opposing  counsel.  Such  objections  are  for  the 

!  purpose  of  argument  before  the  Examiner  at  the  Patent 
Office,  when  this  case  comes  before  the  Examiner  for 
disposition;  and  the  witness  is  to  give  to  such  objec¬ 
tions  no  consideration. 

A.  Yes,  the  word,  Superior;  and  that  is  a  fact  today,  it  is 
just  mentioned  as  Superior. 
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Q.  17.  To  your  mind,  what  significance  did  this  notation 
or  legend  on  an  oil  tank-car  have, — what  import  had  it,  as 
bearing  upon  the  origin  of  the  contents  of  the  tank-car? 

By  Mr.  Munden:  Same  objection. 

A.  Well,  I  suppose  a  superior  grade  of  whatever  the  con¬ 
tents  were;  Superior  oils  would  be  best  ever. 

Q.  18.  I  hand  you  a  post-card  photograph  that  has  been 
introduced  in  evidence  in  this  proceeding  and  marked  Ex¬ 
hibit  193,  and  an  enlargement  of  that  photograph  which 
has  been  introduced  in  evidence  here  an|d  marked  Ex- 

1348  hibit  194;  and  I  ask  you  of  what  oil  tank-car  that 
photograph  is  a  portrayal  or  picture?  A.  It  looks 

quite  natural;  that  is  a  Superior  oil  tank-car.  I  would  not 
be  surprised  but  wdiat  that  is  one  of  the  firs  ;  ones. 

Q.  19.  You  stated  in  your  foregoing  testimony  that  one 
of  the  markings,  the  prominent  marking,  was  Superior  Tank 
Line,  on  these  cars;  and,  on  this  photograph  the  notation, 
Superior  Oil  Line,  appears.  Have  you  any  corrections  to 
make?  A.  I  don’t  feel  it  w’ould  make  any  difference;  but 
from  the  fact  this  shows  Superior  Oil  Line  and  that  today 
they  are  tank  lines,  I  suppose  I  said  Tank  Line  instead  of 
Oil  Line. 

######•*** 

Q.  30.  By  my  last  preceding  question,  I  mean  to 

1349  ask  you  whether  the  use  of  oil  tank-cars  by  Superior 
Oil  Works  and  bearing  this  notation.  Superior  Oil 

Line,  shown  in  these  Exhibits  193  and  194,jw'as,  between 
1902  and  1929,  continuous?  Or  was  the  use  interrupted? 

By  Mr.  Munden :  Same  objection. 

A.  It  was  a  continuous  use. 

1350  Q.  31.  Was  the  Glade  plant  a  purcha,ser  of  refined 
petroleum  products  from  Superior  Oil  Works — the 
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products  being  shipped  in  oil  tank-cars  such  as  are  depicted 
in  the  post-card  photograph,  Exhibit  193? 

By  Mr.  Munden :  Objected  to  as  leading. 

A.  Yes,  indeed. 

Q.  32.  From  what  time  would  you  say  the  Glade  plant 
was  such  a  customer?  A.  From  1902,  we  were  purchasers 
from  the  Superior  Oil  Works,  the  latter  part  of  1902,  any¬ 
way. 

Q.  33.  What  different  kinds  of  refined  petroleum  prod¬ 
ucts  did  the  Glade  Oil  Works  plant  buy  from  Superior  Oil 
Works,  from  1902  on?  A.  Gasolines,  refined  oils  and  lubri¬ 
cating  oils,  and,  at  that  time,  we  purchased  their  wax-dis¬ 
tillate. 

Q.  34.  And  were  these  packaged  in  the  oil  tank-cars  of 
Superior  Oil  Works  about  which  we  have  been  speaking? 

By  Mr.  Munden:  Objection  as  leading. 

A.  Purchased  both  in  tank-cars  and  in  barrels. 

Direct  examination  closed.  No  cross-examination. 


i  (B).  THE  WARREN  USER  BY  THE  PETITIONER 
i  (INTERVENER) :  Continued. 

(1).  Petitioner’s  (Intervener’s)  Supplemental  Depositions 
Relating  to  Tank-Car  Marking. 

Petitioner’s  supplemental  record  (Pltff.- Appellant’s 
EXHIBIT  40),  PAGES  139  TO  145).  TRANSCRIPT  OF  RECORD, 
pages  1332  to  1338. 
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EDWARD  C.  GARDNER. 

(No  Excerpts ,  from  Petitioner’s  Supplemental  Record,  Ap¬ 
pear  in  Appellant’s  App.). 

Edward  C.  Gardner,  a  witness  called  on  behalf  of 
1332  Superior  Oil  Works,  petitioner,  being  sworn,  deposes 
and  says  (deposition  begun  at  2:20  o’clock  P.  M.) : 

Question  1.  What  is  your  name,  first  name  in  full?  An¬ 
swer.  Edward  C.  Gardner. 

Q.  2.  What  is  your  age?  A.  73. 

Q.  3.  Where  do  you  reside?  A.  Main  Street,  Tidioute, 
Penna. 

Q.  4.  Are  you  at  present  employed?  A.  I  am  not. 

Q.  5.  In  what  industry  have  you  heretofore  been  em¬ 


ployed?  A.  From  November  in  1899  downl 


1929,  I  was  connected  with  Seneca  Oil  Works 


to  April  of 


Q.  8.  What  wTas  the  title  of  your  position  that  you 
1333  assumed  with  Seneca  Oil  Works  late  hi  1899  ?  A.  I 
went  there  to  take  charge  of  the  accounting  and 
credit  department. 

Q.  9.  Was  there  any  change  in  that  position  during  the 
period  of  your  employment?  A.  I  afterwards  was  made 
treasurer  of  the  Company  and  later,  on  account  of  ill  health 
of  the  president,  was  acting  manager. 


Q.  21.  Did  the  Superior  Oil  Works  put  on  tank- 
1334  cars  of  their  own  for  their  own  use?  A.  They  did. 

Q.  22.  And  at  what  time  approximately  would  you 


say  that  this  was  done?  A.  I  would  say  it 
mately  within  a  year  or  two  after  they  started. 


was  approxi- 
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Q.  23.  How  did  you  become  aware  of  this  fact  that  the 
Superior  Oil  Works  had  initiated  the  use  of  oil  tank-cars 
in  their  own  business?  A.  We  could  see  them  pass  by  our 
plant  and  the  movement  of  the  yard-engine. 

********** 

Q.  25.  What  markings,  the  prominent  ones,  were  on  the 
tank-cars  of  Superior  Oil  Works  when  you  first  saw  these 
cars  l  A.  Well,  they  were  marked  Superior  Oil  Line, 
initialed  S.O.L.;  and  the  numbers  ranged  from  101,  102, 
along  in  there  somewhere. 

Q.  26.  To  your  mind,  what  significance  did  the  legend, 
Superior  Oil  Line,  on  these  tank-cars  convey,  what  im¬ 
port  had  it,  as  bearing  upon  the  contents  of  the  filled  or 
partially-filled  tank-cars, — upon  the  origin  of  those  con¬ 
tents  ? 

By  Mr.  Munden :  Question  objected  to  for  the  rea- 
1335  son  that  it  has  not  been  brought  out  that  the  witness 
knew  anything  about  the  contents  of  the  tank  cars; 
for  the  further  reason  that  the  exhibits  already  intro¬ 
duced  in  evidence  in  this  proceeding  are  the  best  evi¬ 
dence  available;  and  for  the  further  reason  that  the 
witness  has  not  been  qualified  as  being  in  a  better  po¬ 
sition  than  the  tribunals  of  the  Patent  Office  to  arrive 
at  a  conclusion  concerning  the  matter  inquired  about. 

m********* 

A.  Naturally  the  lading  would  consist  of  products  refined 
by  Superior  Oil  Works. 

Q.  27.  In  the  legend  or  notation,  Superior  Oil  Line,  that 
you  saw  marked  on  the  oil  tank-cars  of  Superior  Oil  Works, 
was  there  any  word  of  the  three  words  constituting  the 
legend  that  was  to  your  mind  more  dominant,  more  dis¬ 
tinguishing,  more  significant,  more  important  than  the 
others  ? 
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By  Mr.  Munden :  Question  objected  jto  for  the  reason 
that  the  Petitioner’s  Exhibits  193  and  194  are  the  best 
evidence  available  in  this  connection ;  jand  for  the  fur:l 
ther  reason  that  this  witness  has  not  been  qualified  as 
being  in  a  better  position  than  the  tribunals  of  the  Pat¬ 
ent  Office  to  arrive  at  a  conclusion  concerning  the  mat¬ 
ter  inquired  about.  Moreover,  it  is  quite  immaterial 
what  the  opinion  this  individual  witness  may  have  con¬ 
cerning  this  matter. 

A.  Well,  the  word,  Line,  seemed  to  me  significant  for 
the  reason  that  the  Seneca  Oil  Works  initialed  their  cars 
S.O.W.;  and  had  the  Superior  followed  the  same  line  of 
thought,  would  also  have  initialed  their  cars  S.  0. 
1336  W.,  which  would  have  made  a  conflict  in  the  mileage 
records  of  the  railroads  over  which  the  equipment 
moved. 

Q.  28.  But  leaving  out  of  consideration  the  avoidance  of 
a  conflict  of  the  initials  S.  0.  W.,  and  concentrating  upon 
the  significance  of  the  legend,  Superior  Oil  Line,  as  indica¬ 
tive  of  the  origin  of  the  lading  of  goods  in  the  tank-cars, 
which  word  of  the  three  is  the  more  significant,  the  more 
dominant? 

By  Mr.  Munden :  Question  objected  to  for  the  rea¬ 
sons  stated  in  connection  with  Q.  26  and  27 ;  and  the 
question  is  objected  to  further  for  the  reason  that  it  is 
plainly  an  attempt  to  lead  the  witness  into  changing 
his  answer  to  Q.  27. 

By  Mr.  Hamilton:  Witness  will  pa^  no  attention  to 
the  objections  of  opposing  counsel. 

A.  Well,  in  this  connection  I  would  sa|y  the  word,  Su¬ 
perior,  as  being  indicative  of  the  owner  of  the  equipment. 

Q.  29.  How  was  Superior  Oil  Works  known  in  general 
conversation  hereabouts,  that  is,  in  Warren,  at  this  early 
time?  A.  When  spoken  of  as  the  “Superior”,  it  was  gen¬ 
erally  understood  to  mean  the  Superior  Qil  Works.  Just 
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the  same  as  the  word  “Seneca”  indicated  Seneca  Oil  Works 
and  the  word  “Cornplanter”  meant  Cornplanter  Refining 
Co. 

Q.  30.  I  hand  you  a  post-card  photograph  that  has  been 
offered  in  evidence  here  as  Petitioner’s  Exhibit  193  and 
an  enlargement  of  that  photograph,  which  is  marked  Pe¬ 
titioner’s  Exhibit  194;  and  I  ask  you  please  to  tell  us  what 
that  post-card  portrays  or  represents  or  pictures  ?  A.  It 
is  a  photographic  portrayal  and  enlargement  of  one  of  the 
Superior  Oil  Works’  cars  as  I  remember  them. 
###•#***** 

Q.  33.  I  call  your  attention  to  an  entry  in  a  jour- 
1337  nal  of  Superior  Oil  Works,  which  was  a  partnership 
at  the  time,  that  is,  Superior  Oil  Works,  Ltd.,  which 
journal  is  known  in  this  proceeding  as  Petitioner’s  Exhibit 
5;  and,  particularly,  on  page  284  of  that  journal,  to  an 
entry  under  date  of  8/1/1904,  that  is,  August  1,  1904,  which 
entry  reads  substantially  as  follows:  “Seneca  Oil  Works 
— 8/1 — No.  137 — S.O.L. — 109 — 8219  gals.  70/2  gasoline 
614 — $513.69.”  With  that  entry  before  you,  what  is  your 
recollection  with  respect  to  the  purchase  by  Seneca  Oil 
Works  from  Superior  Oil  Works  of  refined  petroleum  prod¬ 
ucts  manufactured  by  the  latter  and  of  the  time  when  you 
purchased  such  products  ? 

By  Mr.  Munden:  Objection.  Question  objected  to 
inasmuch  as  it  is  manifestly  impossible  for  the  witness 
to  have  independent  recollection  of  this  item  after  the 
lapse  of  so  many  years. 

By  Mr.  Hamilton:  I  am  asking  the  witness  about 
the  matter  set  out  in  the  question  with  his  memory  re¬ 
freshed  by  this  entry. 

A.  We  bought,  over  the  period  of  years  from  time  to  time, 
various  commodities  from  the  Superior  Oil  Works;  and 
the  item  referred  to  being  evidently  on  a  book  of  original 
entry,  I  would  consider  it  absolutely  correct. 

Q.  34.  In  your  last  preceding  answer,  you  use  the  term, 
“various  commodities”;  for  the  sake  of  precision  and  par- 
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ticularly  for  the  benefit  of  the  Examinelr  at  the  Pat- 

1338  ent  Office,  please  state  what  was  included  under  this 
term,  “various  commodities”?  A.  In  addition  to  the 

gasoline  carried  on  the  book  of  original  entry  referred  to, 
we  also  bought  a  refined  product  known  in  the  trade  as  300- 
oil,  and  also  a  semi-refined  product  known  as  wax-distillate. 

Q.  35.  To  what  would  you  say  the  legend,  Superior  Oil 
Line,  was  equivalent? 

By  Mr.  Munden:  Objected  to  as  asking  for  a  mere 
opinion  from  a  fact  witness. 

By  Mr.  Hamilton :  I  withdraw  that  question  and  ask 
the  witness  another. 

Q.  36.  In  your  mind,  to  what  was  the  legend,  Superior 
Oil  Line,  equivalent  as  marked  on  an  oil  tank-car? 

By  Mr.  Munden :  Same  objection. 

A.  During  my  period  of  employment  here,  it  would  indi¬ 
cate  to  my  mind  that  the  tank-car  in  question  was  owned 
and  operated  by  the  Superior  Oil  Works. 

Cross-examination  by  Mr.  Munden. 

X-Q.  37.  Your  answer  to  Q.  26  is  merely  a  conclusion 
which  to  your  mind  seems  to  be  logical  ?  A.  It  does. 

X-Q.  38.  You  don’t  know  from  first-hand  information 
what  these  tank-cars  contained,  if  anything?  A.  What  I 
know  specifically  would  be  the  contents  of  {he  tank-cars 
billed  for  our  account  direct  to  us.  Contents  would  be 
checked  and  reported  to  the  office. 

X-Q.  39.  So  far  as  you  know,  the  other  tank-cars  might 
have  contained  water,  or  merely  air,  or  perhaps  some  prod¬ 
uct  which  had  been  purchased  by  the  Superior  Oil  Works 
and  not  yet  refined  ?  A.  It  is  true,  I  have  no  specific  knowl¬ 
edge;  only  would  naturally  infer  that  the  chrs  contained 
products  of  the  Superior  Oil  Works. 

1339  Cross-examination  closed.  Deposition  closed. 

#####***  ** 

( Note  by  Intervener- Appellee:  No  Rebyttal  Proofs 
Whatsoever  Were  Offered  By  The  Respondent- Appellant, 
Against  The  Foregoing  Supplemental  Depositions). 

•  •••*••!•• 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER):  Continued. 

(2).  Testimony  Relating  to  Stenciling  Barrel-Ends. 

Petitioner's  (Intervener's)  testimony-in-chief.  Peti¬ 
tioner’s  MAIN  RECORD  (PLTFF.- APPELLANT'S  EX.  37), 
pages  151-175.  Transcript  of  record,  pages  573  to  597. 

|  HERBERT  G.  EATON. 

(See,  also,  Appellant's  App.,  pages  G2-68). 

**###••••# 

Q.  29.  Was  the  use  of  the  stencil,  Petitioner’s  Exhibit  1, 
i  from  the  time  of  its  purchase  in  1901,  confined  to 
577  shipments  in  retail  trade  of  the  limited  partnership  ? 
A.  I  should  answer  yes. 

Q.  30.  Did  you  give,  as  manager,  orders  to  your  sub¬ 
ordinates,  to  make  use  of  these  stencils,  Petitioner’s  Ex¬ 
hibit  1?  You  may  answer  yes  or  no  to  that  question. 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  Yes. 

Q.  31.  What,  in  substance,  were  the  instructions  or  or¬ 
ders  that  you  gave  your  subordinates  regarding  the  use  of 
this  stencil,  Petitioner’s  Exhibit  1? 

By  Mr.  Munden:  Objected  to  until  the  witness  is 
qualified  as  to  remembering  definitely,  after  all  these 
years,  what  instructions  he  gave  to  his  subordinates. 
Objection  is  further  made  on  the  ground  that  it  is  im¬ 
material  what  instructions  he  gave  to  his  subordinates. 
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A.  My  instructions  were  that  all  local  shipments  should 
contain  the  name  of  the  company  from  which  ship- 
578  ment  was  made,  viz.,  the  limited  partnership  com¬ 
pany  as  well  as  the  name  of  the  product  furnished,  and 
it  was  the  duty  of  the  superintendent  to  see  that  these  in¬ 
structions  were  carried  out;  and,  in  many  instances,  I 
checked  up  on  my  own  account  to  see  that  it  was  done. 

Q.  32.  And  what  part,  if  any,  was  the  metal  stencil,  Peti¬ 
tioner’s  Exhibit  1,  to  play  in  carrying  oui  these  instruc¬ 
tions?  A.  The  metal  stencil,  Exhibit  1,  shows  the  name  of 
the  partnership,  indicating  the  point  of  origin  and  the  com¬ 
pany  manufacturing  product  shipped.  It  also  contained 
the  word  “Superior”  at  the  top  of  the  stencil  which  added 
to  the  name  of  the  product  shipped,  designating  the  goods 
supplied  as  w^ell  as  point  of  origin. 

Q.  33.  What  were  the  steps  taken  or  the  activities  in  which 
you  engaged  in  order  to  check  up  on  your  own  account 
that  your  instructions  regarding  the  use  of  tjhis  stencil  were 
being  carried  out?  A.  In  the  early  days  of  (the  partnership 
company,  I  visited  the  plant  and  watched|  the  operation 
very  carefully,  by  checking  up  as  referred  to  in  answer  to 
Q.  31,  so  that  in  going  through  the  shipping  department, 
I  actually  saw  the  shipments  marked  ready  ::or  forwarding, 
and  saw  the  markings  as  indicated  by  me. 

Q.  34.  With  regard  to  year  1905,  what  was  the  time  in¬ 
dicated  by  you  as  “the  early  days  of  the  partnership  com¬ 
pany”?  A.  As  the  charter  was  secured  in  January,  1901, 
reference  to  “the  early  days  of  the  partnership”  would  be 
the  beginning  of  that  period  and  the  first  two  or  three  or 
the  first  few  years. 

Q.  35.  What  were  the  refined  petroleum  products  that 
were  made  by  the  limited  partnership  at  the  early  time  to 
which  you  have  just  referred?  A.  Principally  gasoline, 
kerosene,  a  product  called  wax  distillate,  and  cylinder  stock. 

Q.  36.  Are  there  included  in  the  products  that  you  just 
named  both  burning  oils  and  lubricating  cfils  ?  A.  There 


are. 
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Q.  37.  Wliat  is  Water  White  Oil?  A.  Water  White 

579  Oil  is  the  common  name  given  to  kerosene  of  a  cer¬ 
tain  quality,  primary,  as  relates  to  color. 

i  Q.  38.  The  metal  stencil,  Petitioner’s  Exhibit  1,  is  let¬ 
tered  or  worded  for  the  marking  of  a  burning  oil,  Water 
White  Oil.  Was  this  stencil  used,  prior  to  1905,  for  the 
marking  of  barrels  of  lubricating  oil  shipped  by  the  limited 
partnership  ? 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  Yes. 

Q.  39.  How  was  this  marking  done  by  means  of  the  sten¬ 
cil,  Petitioner’s  Exhibit  1? 

By  Mr.  Munden :  I  object  to  the  continuned  innuendos 
by  counsel  for  petitioner  to  the  effect  that  markings 
were  done  by  means  of  the  stencil,  Petitioner’s  Ex¬ 
hibit  1. 

A.  In  explanation,  it  might  be  well  to  state  that  in  car¬ 
load  shipments  where  a  consignee  furnished  stencils,  in 
many  cases  it  was  necessary  to  use  as  many  as  three  sten¬ 
cils,  that  is,  taking  parts  from  three  separate  stencils  which 
made  up  the  desired  branding.  For  our  local  shipments, 
using  stencil,  Exhibit  1,  the  entire  stencil  was  applied  with 
the  elimination  of  the  words  “Water  White”;  and,  from  a 
separate  stencil  containing  the  desired  word  or  words,  indi¬ 
cating  the  cylinder-oil  products,  applied  in  lieu  of  the  words 
“Water  White,”  which,  when  applied,  completed  the  mark¬ 
ing  desired. 

*  ,  *  •  •  *  •  *  •  •  • 

Q.  42.  Of  what  material  were  made  the  separate  stencils 
to  which  you  referred  in  your  answer  to  Q.  39? 

580  A.  Stencils  which  are  regarded  as  permanent  or 
which  are  cut  to  be  used  over  and  over  are  generally 

made  of  sheet  brass  or  copper,  usually  of  brass.  Where  it 
is  desirable  to  complete  a  brand  and  no  permanent  stencil 
containing  the  necessary  word  or  words  is  available,  a  sten- 
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cil  material  referred  to  as  oil-board  is  used  or  even  card¬ 
board  or  paper;  the  latter  can  be  cut  out  at  tpe  plant  either 
with  a  stencil-cutting  machine,  or  in  some  instances  marked 
out  and  cut  with  penknife. 

**###*#<►## 

Q.  49.  Where  was  the  stencil,  Petitioner’s  Exhibit  1, 
habitually  kept  in  the  days  of  the  partnership?  A. 
581  Mr.  Mack,  who  was  in  charge  of  the  barrel  house, 
took  care  of  the  stencils,  and  was  responsible  for 
them,  and  kept  them  hanging  up  on  nails  or  pegs,  so  as  to 
be  available  when  needed. 

****###  <i## 

Q.  63.  I  call  your  attention  to  two  books  wl^ich  have  been 
marked  in  evidence  as  “Petitioner’s  Exhibit  4,  and 

583  Petitioner’s  Exhibit  5”;  and  ask  you  what  are  these 
books,  if  you  are  able  to  identify  them?  A.  They 

are  the  journals  showing  the  records  of  the  business  of 
Superior  Oil  Works,  Ltd. 

Q.  64.  What  disposition  was  made  of  the  records  and 
books  of  account  of  the  limited  partnership,  after  the  latter 
was  wound  up,  as  to  its  business,  in  1916?  A.  All  impor¬ 
tant  records  were  supposed  to  be  kept  on  file,  and  placed 
in  the  vaults  at  the  office.  When  the  accumulation  made  it 
necessary  to  secure  more  room,  evidently  some  of  the  rec¬ 
ords  were  disposed  of. 

Q.  65.  To  whose  office  do  you  refer  in  the  last  pre- 

584  ceding  question?  A.  The  Superior  Oil  Works’  office 
located  at  the  plant,  being  the  one  at  present  oc¬ 
cupied  by  them. 

Q.  66.  There  are  in  these  two  journals,  Petitioner’s  Ex¬ 
hibits  4  and  5,  entries  of  shipments.  Please  describe  briefly 
from  what  source  the  entries  made  in  these  journals  were 
derived,  and,  incidentally,  set  forth  as  briefly  as  may  be, 
consistent  with  clearness,  what  was  the  manner  of  keeping 
accounts  at  the  office  of  the  partnership,  during  the  period 
covered  by  these  two  journals?  A.  As  it  has  been  pre¬ 
viously  explained,  shipments  were  made  either  in  carload 
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quantities  or  in  smaller  quantities,  designated  usually  as 
local  shipments.  The  superintendent  was  expected  to  fur¬ 
nish  car-numbers,  and  the  record  of  the  contents  of  the 
cars,  as  well  as  a  record  of  any  local  shipment  to  be  made, 
to  the  office ;  and  the  railroad  or  other  billing  would  be  made 
from  such  data.  Also,  from  such  data  invoices  would  be 
made  and  an  impression  taken  of  such  invoices;  the  im¬ 
pression-book  containing  this  data  would  be  used  in  tran¬ 
scribing  to  the  journal  records  of  shipments.  These  records 
would  all  be  re-checked  in  establishing  their  accuracv. 

Q.  67.  After  page  79  of  Journal  No.  1,  Petitioner’s  Ex¬ 
hibit  No.  4,  in  whose  handwriting  are  the  entries  of  ship¬ 
ments  made  in  these  two  journals?  A.  Miss  Gladys  Branch. 

Q.  68.  Were  these  journals,  books  kept  in  regular  course 
of  business  of  the  limited  partnership?  A.  They  were. 
Entries  were  made  as  promptly  as  possible  after  the  in¬ 
voices  were  made  and  copied. 

Q.  69.  Did  you  make  and  cause  to  be  made  search  for  the 
impression  copy-books  in  which  the  invoices  were  copied 
during  the  period  covered  by  these  two  journals,  and  for 
any  other  data  of  original  entry,  regarding  these  entries  of 
shipments  in  these  journals?  A.  I  did. 

Q.  70.  With  what  result?  A.  The  records  could 
585  not  be  found;  at  least,  so  far  we  have  not  been  able 
to  locate  them. 

Q.  71.  Whence  came  these  journals  to  this  hearing  or 
taking  of  testimony?  A.  If  I  understand  the  question  cor¬ 
rectly,  Mr.  Cogswell  took  them  from  the  vault  and  brought 
them  to  this  office. 

Q.  72.  In  the  deposition  of  Mr.  Harry  F.  Cogswell,  there 
have  been  set  out  certain  pages  of  Journal  No.  1,  as  pages 
204,  226,  242,  246,  258,  272,  280  and  298;  and,  of  Journal 
No.  2,  pages  18,  28,  38,  70,  96,  116,  296,  314,  320,  344,  346 
and  384.  Please  examine  the  entries  on  the  pages  just  re¬ 
ferred  to  and  state  whether  you  find  entries  there  of  ship¬ 
ments  of  lubricating  oils  by  the  limited  partnership? 
A.  I  do. 


Stenciling  Barrel-Ends :  Testimony  j)f  Eaton.  147 

Q.  73.  You  have  spoken  in  your  depositiojn,  so  far  taken, 
of  shipments,  in  some  cases,  as  being  “locajl.”  Please  say 
what  you  mean  by  local  shipments.  A.  It  has  been  common 
practice  to  consider  any  less  than  carload  business  as  local 
shipments,  whether  inter-  or  intrastate,  the  word  being 
used  commonly,  because  carload  shipments  are  picked  up 
by  the  switch-engine  and  placed  in  through  trains;  the 
smaller  shipments  having  to  be  delivered  to  the  local  freight 
station,  unless  a  sufficient  volume  was  forwarded  at  one 
time  to  enable  the  placing  of  a  car  especially  to  receive  the 
shipments.  The  word  “local”  as  used  does  not  necessarily 
refer  to  destination. 

Q.  74.  Please  state  whether  you  found  on  the  pages 
enumerated  in  my  Q.  72,  entries  of  shipments  of  lubricating 
oils  that  would  fall  under  your  classification  of  or  as  having 
been  “local”  shipments.  A.  We  would  refe|r  to  all  of  them 
as  local  shipments. 

Q.  75.  Can  you  state  whether  these  shipments  were 
branded  with  Petitioner’s  Exhibit  1,  the  m^tal  stencil? 

By  Mr.  Munden :  Objected  to  if  this  is  to  call  for  an 
affirmative  answer.  This  objection  Applies  until  the 
586  witness  has  been  qualified  as  having  definite  in¬ 
formation  which  would  make  it  reasonable  to  assume 
that  after  all  these  years  he  could  accurately  testify 
as  to  the  use  of  the  particular  piece  of  material,  Peti¬ 
tioner’s  Exhibit  1. 

By  Mr.  Hamilton :  The  witness  is  ask|ed  please  to  an¬ 
swer  the  question  without  regard  to  what  Mr.  Munden 
has  just  put  on  the  record. 

A.  They  undoubtedly  were,  unless  for  s 
purchaser  requested  the  elimination  of  sucl 

Q.  76.  In  the  deposition  of  Mr.  Harry  F. 
have  been  set  out  certain  pages  of  Journal 
224,  256,  260,  264,  274,  290,  298,  312,  314,  31 
344,  352,  354,  360,  and  364;  and  of  Journal 
16,  34,  90,  94,  120,  134,  146,  164,  176,  180,  1^4,  196,  200,  216, 
224,  240,  254,  264,  278,  288,  292,  300,  312,  3^4,  340,  346,  348, 
352,  358,  360,  364,  368,  370,  378,  388,  390,  hnd  402.  Please 
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examine  the  entries  on  the  pages  just  referred  to  and  state 
whether  you  find  there  entries  of  local  shipments  of  kero¬ 
sene  or  Water  White  oil.  A.  I  do. 

|  Q.  77.  Can  you  state  whether  these  shipments  were 
branded  with  Petitioner’s  Exhibit  1,  the  metal  stencil? 

By  Mr.  Munden:  Objected  to  until  the  witness  has 
i  been  qualified  as  having  definite  information  which 
would  make  it  reasonable  to  assume  that,  after  all  these 
years,  he  could  testify  accurately  as  to  the  use  of  this 
particular  piece  of  material,  Petitioner’s  Exhibit  1. 

A.  It  would  be  the  normal  way  of  handling  the  shipments 
referred  to,  and  the  stencil  was  undoubtedly  used  on  all  the 
packages,  unless  for  some  particular  reason,  the  consignee 
may  have  requested  that  some  particular  shipment  be  for¬ 
warded  without  the  stencil  being  applied. 

Q.  78.  I  note  that  the  word  “Superior”  does  not  ap¬ 
pear  in  the  entries  respecting  local  shipments  and  made  in 
these  journals,  Petitioner’s  Exhibits  4  and  5,  and  about 
which  vou  have  been  testifying  in  the  answers  to  the  last 
few  questions  preceding.  Can  you  say  why  this  is  so? 

A.  In  making  entries  in  the  journal  from  the  impres- 
587  sion  book  containing  copies  of  invoices,  only  suffi¬ 
cient  data  was  ordinarily  used  to  identify  the  ship¬ 
ments.  In  conversation  and  discussion,  in  the  office,  and  at 
the  plant,  it  is  common  practice  to  designate  grades,  etc., 
without  stating  the  full  name,  for  instance,  in  the  items  re¬ 
ferred  to  relative  to  kerosene,  you  will  find  the  entries  150 
W.  W.,  which  the  refinery  employees  all  understood  to  mean 
kerosene  or  illuminating  oil  even  though  the  record  does 
not  so  state.  This  practice  was  and  is  common,  and  does  not 
in  any  way  indicate  that  the  word  “Superior”  or  the  other 
words  contained  in  the  stencil  were  not  put  on  the  packages, 
or,  for  that  matter,  were  not  included  as  part  of  the  name 
when  rendering  the  invoices. 

****#*•*•• 

Q.  84.  Through  what  period  of  years  was  the  metal 
stencil,  Petitioner’s  Exhibit  1,  used  by  both  the 


Stenciling  Barrel  Ends :  Testimony  of  Cogswell.  149 

589  limited  partnership,  and  its  successor,  the  corpora¬ 
tion,  the  petitioner?  A.  Continuously  through  the 
whole  period  from  the  time  of  its  purchase,  until  its  use  was 
complained  of  by  the  respondent,  as  occasion  required  its 
use. 

*###*«#*  ** 

Q.  88.  I  return,  for  a  moment,  to  the  subject  matter  of 
Qs.  80  to  83,  inclusive;  and  I  ask  you  to  refer  to  Journal 
No.  1,  Petitioner’s  Exhibit  No.  4,  at  pages  330  and  348, 
where  are  shown  entries  of  shipments  to  Hammond  Iron 
Works;  and  Journal  No.  2,  Petitioner’s  Exhibit  No.  5,  pages 
296,  324,  346  and  386,  where  are  shown  entries  of  shipments 
to  Erie  Oil  Company,  E.  D.  Everts  and  Slater  &  Co.,  respec¬ 
tively;  and  I  ask  you  whether  these  entries  show  shipments 
by  the  limited  partnership,  under  the  dates  given  in  these 
journals,  of  both  burning  or  illuminating  oils,  and  lubri¬ 
cating  oils,  to  the  same  consignee  in  several  cases?  A.  They 
do.  All  the  items  referred  to  except  the  last  one  include 
kerosene  and  lubricating  oil,  the  last  item  rBferred  to  on 
page  386,  Journal  2,  contains  gasoline  and  lubricating  oil 
furnished  to  same  party. 

m  +  #*#  +  *f** 

. 

(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER):  Continued,  j 

(2).  Testimony  Relating  to  Stenciling  Ba  rrel-Ends. 

Petitioner’s  (Intervener’s)  testimony-in  chief,  Peti¬ 
tioner’s  MAIN  RECORD  (  PLTFF.- APPELLANT  ?S  EX.  37), 
pages  87  to  145.  Transcript  of  record,  pages  509  to 
567. 

HARRY  F.  COGSWELL. 

(See,  also,  Appellant’s  App.,  pp.  46  i  o  62.) 

•  *#*#**j»*« 

Q.  6.  Were  you  employed  31  years  ago  ?  A.  I  was. 
509  Q.  7.  By  whom?  A.  Superior  Oil  Works,  Limited, 
commonly  referred  to  as  Superior  Oil  j  Works. 
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i  Q.  8.  What  was  the  form  of  organization  of  Superior 
Oil  Works,  Limited  ? 

By  Mr.  Munden:  Objected  to  until  the  witness  quali¬ 
fies  as  having  the  information  necessary  to  answer  this 
question. 

A.  A  limited  partnership. 

Q.  9.  Please  tell  us,  as  nearly  as  you  can  recall  what 
was  the  year  during  which  you  were  first  employed  by  Su¬ 
perior  Oil  Works,  Limited  ?  A.  1902. 

Q.  10.  Please  tell  us,  if  you  can  recall,  what  month  of  the 
year  1902  you  entered  the  employ  of  Superior  Oil  Works, 
Limited?  A.  May. 

Q.  11.  What  is  the  form  of  organization  of  your 
510  present  employer  ?  A.  A  corporation. 

Q.  12.  What  relation,  if  any,  does  the  corporation, 
Superior  Oil  Works,  bear  to  the  limited  partnership,  Supe¬ 
rior  Oil  Works,  Limited?  A.  Why,  it’s  practically  the  same 
personnel  that  was  in  the  former  limited  partnership. 

Q.  13.  Is  the  limited  partnership,  Superior  Oil  Works, 
Limited,  now  in  business?  A.  No,  sir. 

Q.  14.  Was  it  succeeded  in  business?  A.  Yes,  sir. 

Q.  15.  By  what  organization?  A.  By  the  present  organi¬ 
zation,  Superior  Oil  Works. 

*####****• 

Q.  19.  What  was  the  nature  of  the  business  in  which  Su¬ 
perior  Oil  Works,  Limited,  was  engaged,  when  you  first 
entered  the  employment  of  that  Company?  A.  Refining  of 
crude  oil  and  marketing  the  products  thereof. 

Q.  20.  What  were  some  of  the  refined  products  gotten  by 
refining  crude  oil  or  petroleum?  A.  Gasoline,  Kerosene, 
Wax  Distillate,  Fuel  Oil,  Cylinder  Stocks.  Your  question 
icf erred  to  the  operation  at  that  time? 
i  Q.  21.  Were  some  of  these  refined  products,  burning  oils? 
And,  if  so,  what  ones?  A.  Yes,  sir;  kerosene. 

!  Q.  22.  Any  other  burning  oils.  A.  Fuel  oil  might  be 
classed  as  a  burning  oil  in  that  it  is  used  in  the  generation 
of  heat. 


j 
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Q.  23.  And  how  about  gasoline?  A.  Gasoline  gen- 

511  erally  is  used  as  a  motive  power,  but  a  small  per¬ 
centage  is  used  in  small  cooking-stoves,  and  some  of 

it  is  used  in  gasoline-lamps. 

Q.  24.  Were  some  of  these  refined  products  lubricating 
oils?  And,  if  so,  which  ones?  A.  Cylinder  stock  is  a  lubri¬ 
cating  oil ;  and,  by  blending  it  with  other  products,  we  made 
a  variety  of  lubricating  oils. 

i 

#########* 

Q.  27.  How  continuously  have  you  been  engaged  in  the 
oil  industry  during  the  past  31  years?  A.  Continuously. 

Q.  28.  What  is  known  to  the  oil  industry  as  Water  White 
Oil — what  sort  of  an  oil  is  it  ?  A.  It  is  a  burning  oil,  vari¬ 
ously  spoken  of  as  kerosene,  lamp  oil,  45  Water  White,  47 
Water  White,  and  sometimes,  coal  oil. 

512  Q.  29.  Have  you  held  one  and  the  same  position 
at  the  plant  of  Superior  Oil  Works,  meaning  here 

both  the  limited  partnership  and  the  corpora  tion,  since  you 
entered  the  employ  of  the  partnership  in  1902,  or  have 
you  held  more  than  one  position?  A.  I  have  held  more 
than  one  position. 

Q.  30.  Please  name  the  different  or  several  positions  that 
you  have  held  there  and  state,  in  connection  therewith, 
briefly,  what  were  your  duties  of  the  several  positions.  A. 
For  the  first  several  years  of  my  employment,  I  was  in 
charge  of  the  laboratory,  later  being  made  plant  superin¬ 
tendent;  and,  for  about  two  years,  have  been  in  the  sales 
department  and  also  doing  clerical  work.  In  the  first  two 
positions,  the  shipping  was  largely  under  my  supervision, 
and,  since  being  in  the  office,  have  natural^  been  in  touch 
with  the  shipping,  owing  to  the  interest  that  naturally  at¬ 
taches  to  having  information  that  sales  were;  properly  han¬ 
dled  at  time  of  shipment. 

Q.  31.  Who  is  Nebo  Mack?  A.  He  is  the  barrel-house 
foreman  of  the  Superior  Oil  Works. 

Q.  32.  Was  he  employed  by  the  partnership,  Superior 
Oil  Works,  Limited?  A.  He  was. 
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Q.  33.  Did  he  enter  the  employment  of  the  partnership 
after  or  before  you  entered  its  employ?  A.  After,  in  fact 
he  entered  their  employ  early  in  1903. 

Q.  34.  What  were  his  duties  as  an  employee  of  the  part¬ 
nership  ? 

By  Mr.  Munden:  Objected  to  until  the  witness  quali¬ 
fies  as  having  the  information  necessary  to  correctly 
answer  this  question. 

By  Mr.  Hamilton:  I  call  the  attention  of  Mr.  Mun¬ 
den  to  the  answer  to  Q.  30  of  this  witness  wherein  he 
says:  “in  the  first  two  positions  the  shipping  was 
largely  under  my  supervision/  * 

513  A.  He  prepared  the  barrels  for  filling  with  the 

various  oils  being  shipped,  painted  and  stencilled  the 
barrels,  and  either  filled  them  himself  or  assisted  in  the  fill¬ 
ing  of  the  oil  on  instructions  from  me  direct  or  conveyed 
from  the  office  to  Mr.  Mack  through  me. 

Q.  35.  Ho-w  continuous  has  been  the  employment  of  Mr. 
Mack  at  the  plant,  since  he  first  entered  the  employ  of  the 
partnership  in  1903? 

By  Mr.  Munden :  Objected  to  until  the  witness  quali¬ 
fies  as  having  the  information  necessarv  to  correctly 
answer  this  question. 

A.  He  has  been  a  regular  employee  throughout  the  years 
intervening. 

Q.  36.  Intervening,  since  when?  A.  From  1903  up  to  the 
present  time. 

Q.  37.  Were  you  likewise  an  employee  of  the  partnership, 
a,nd  the  corporation,  Superior  Oil  Works,  continuously  and 
Uninterruptedly  since  you  were  first  employed  by  the  part¬ 
nership  in  1902,  down  to  the  present  time?  A.  No,  sir;  T 
left  their  employ  late  in  February,  1919,  and  returned  as  an 
employee  in  October,  1921. 

Q.  38.  Was  the  interruption  just  mentioned  by  you  the 
only  interruption  in  your  employment  at  the  plant  of  Su¬ 
perior  Oil  Works,  since  you  first  entered  that  employ?  A. 
Yes,  sir. 
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Q.  39.  Was  Mr.  Mack  in  the  employ  of  Superior  Oil 
Works,  when  you  left  that  employ  in  February,  1919?  A 
Yes,  sir. 

Q.  40.  Was  Mr.  Mack  in  the  employ  of  Superior  Oil 
Works,  when  you  re-entered  that  employ?  A.  Yes,  sir. 

*•*«*•*#** 

514  Q.  42.  During  the  years  of  your  second  employment 
from  1921  to  the  present  time,  did  the  duties  of  Mr. 
Mack  change? 

By  Mr.  Munden :  Same  objection  as  to  fast  question. 

A.  No,  with  the  exception  that  he  had  addi  tional  duties 
to  perform  due  to  the  change  in  conditions  in  the  manner 
of  shipping  oils. 

Q.  43.  In  your  answers  to  Q.  25  and  Q.  26,  which  I  now 
show  you,  and  your  answer  to  Q.  34,  which  is  also  showji 
you,  you  speak  of  oils  being  packaged  in  barrels  and  of  Mr. 
Mack  stencilling  the  barrels.  At  the  early  time,  when  you 
entered  the  employ  of  the  partnership,  Superior  Oil  Works, 
Limited,  on  what  part  of  the  barrels  was  the  stencilling 
done  ?  A.  On  the  head. 

Q.  44.  I  now  show  you  a  metal  stencil  which  has  been 
offered  in  evidence  here  as  Petitioner’s  Exhibii  1,  and  which 
bears  the  words: 

“SUPERIOR” 

WATER  WHITE  OIL 

REFINED  BY 

SUPERIOR  OIL  WORKS 
WARREN,  PA. 

And  I  ask  you :  Have  you  seen  that  stencil  before?  A.  Yes, 
sir. 

Q.  45.  When  did  you  first  see  it?  A.  Soon  after  entering 
the  employ  of  the  Superior  Oil  Works,  Limited. 

Q.  46.  And  what  do  you  mean  by  “soon”?  A.  Probably 
within  the  first  week  of  my  employment. 
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Q.  47.  Where  did  you  first  see  that  stencil?  A.  In  the 
barrel  house  of  the  Superior  Oil  Works. 

********** 

Q.  57.  Can  you  tell  us  when  the  lower  corners 

516  were  rounded  for  the  purpose  that  you  have  de- 
I  scribed?  A.  Approximately  30  years  ago. 

i  Q.  58.  For  stencilling  packages  or  barrels  containing  oils 
other  than  Water  White  Oil,  was  this  stencil  used  at  the 
plant  of  the  Superior  Oil  Works,  Limited?  A.  Yes,  by 
eliminating  the  line,  “Water  White  Oil,”  and  filling  in  with 
a  strip-stencil  bearing  the  name  of  the  oil  we  were  shipping. 

Q.  59.  Of  what  material  were  these  strip-stencils  made? 
A.  The  strip-stencils  referred  to  in  my  previous  answer 
were  generally  made  out  of  pressboard  or  oil-board  and  cut 
out  with  a  pocket  knife  by  myself  or  some  other  employee 
the  plant. 

Q.  60.  How  does  the  durability  of  a  pressboard  or  oil- 
board  strip-stencil  compare  with  the  durability  of  a  metal 
stencil,  such  as  Petitioner’s  Exhibit  1,  that  you  have  in 
your  hand?  A.  There  is  no  comparison;  the  metal  stencil 
will  last  for  years;  whereas,  the  pressboard  or  oil-board 
stencil  soon  deteriorates  and  has  to  be  replaced. 

Q.  61.  Are  you  able  to  furnish  us  with  any  of  the  strip- 
stencils  used  by  the  Superior  Oil  Works,  Limited,  during 
the  early  years  of  your  employment  ?  A.  No,  sir.  They 
have  been  discarded  due  to  being  torn  or  broken. 

!  Q.  62.  What  were  some  of  the  names  of  oils  that  were 
cut  in  these  strip-stencils?  A.  Red  Engine  Oil,  Steam  Cyl¬ 
inder  Oil,  Engine  Oil,  Turbine  Oil,  Neutral  Oil,  Black  Oil. 

Q.  63.  Wliat  kind  of  oils  are  the  ones  that  you  named  in 
your  answer  to  the  last  preceding  question, — burning  oils 
or  lubricating  oils?  A.  Lubricating  oils. 

Q.  64.  When  the  head  of  a  barrel  containing  Red  Engine 
Oil  had  been  stencilled  or  branded  by  the  use  of  this  metal 
stencil,  Petitioner’s  Exhibit  1,  in  collaboration  with  the 
strip-stencil,  after  the  manner  described  in  your  an- 

517  S'wer  to  Q.  58,  what  brand  or  wording  would  appear 
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on  the  head  of  the  barrel!  A.  Well,  it  would  be  like 

Mr.  Hamilton  gave  you  on  that  other  in  form  but  reading 

as  follows : 

“SUPERIOR” 

RED  ENGINE  OIL 

REFINED  BY 

SUPERIOR  OIL  WORKS 
WARREN,  PA. 

####****** 

Q.  69.  Are  you  now  employed  in  the  office,  prin- 

518  cipally,  of  the  plant  of  the  corporation,  Superior  Oil 

Works!  A.  Yes,  sir. 

*******f** 

Q.  72.  Please  produce  them. 

By  Mr.  Hamilton :  The  witness  produces  two  books 
of  account. 

By  Mr.  Munden:  I  object  to  the  statement  by  the 
counsel  for  petitioner,  describing  certain  books  which 
have  been  produced.  As  I  understand  it,  this  descrip¬ 
tion  is  the  duty  of  the  witness. 

By  Mr.  Hamilton:  You  are  at  liberty,  Mr.  Munden,  % 
to  examine  the  two  books  referred  to  bf  me,  and  now 
in  the  hands  of  the  witness, — examine  them  to  your 
heart’s  content. 

By  Mr.  Munden :  I  have  no  desire  to  further  prolong 
these  proceedings  which  have  already  proceeded  to  in¬ 
tolerable  lengths  by  taking  the  time  to  examine  these 
books,  until  they  have  been  identified  in  proper  fashion 
by  the  witness. 

Q.  73.  Please  describe  what  are  the  books  that  you  pro¬ 
duced  in  answer  to  my  Q.  72.  A.  Tie  books  are  a 

519  couple  of  journals  used  in  the  office  o^  the  Superior 

Oil  Works,  Limited,  from  December!  1900,  to  and 

including  January,  1905. 

By  Mr.  Munden :  I  object  to  any  identification  by  the 
witness  wffiich  refers  to  a  period  of  time  prior  to  the 
date  he  was  first  employed  by  the  Superior  Oil  Works. 
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Q.  74.  Are  these  books  that  you  have  described  in  the 
last  preceding  answer,  books  of  original  entry? 

By  Mr.  Munden:  Objected  to  until  the  witness  has 
been  qualified  as  being  in  a  position  to  know  enough 
about  the  books  to  be  able  to  answer  these  questions 
correctly. 

A.  I  am  not  just  clear  as  to  the  intent  of  the  question, 
but,  from  May  1902,  the  entries  were  made  by  the  book¬ 
keeper  from  data  furnished  her  for  that  purpose. 

Q.  75.  Were  the  data  furnished  the  bookkeeper,  in  writ¬ 
ing? 

By  Mr.  Munden:  Objected  to  until  the  witness  has 
been  properly  qualified  to  answer  such  question. 

A.  Generally,  yes. 

Q.  76.  Who  was  the  bookkeeper?  A.  Miss  Gladys 
Branch,  now  Mrs.  K.  M.  Forbes,  or  Mrs.  Gladys  Branch 
Forbes. 

Q.  77.  Have  you  made  a  search  at  the  office  of  the  Su¬ 
perior  Oil  Works,  the  corporation,  for  the  written  data 
that  were  furnished  the  bookkeeper  for  the  purpose?  A. 
Yes,  sir.  But  with  no  success. 

Q.  78.  Do  you  know  of  any  better  records  or  records  more 
original  in  their  nature  and  relating  to  shipments  by  the 
partnership,  Superior  Oil  Works,  Limited,  than  are  these 
two  books  that  you  produced  in  answer  to  my  Q.  71  ?  A.  I 
do  not. 

********** 

Q.  80.  When  you  first  entered  the  employ  of  the 
522  partnership,  Superior  Oil  Works,  Limited,  in  May, 

1902,  did  you  receive  from  an  authorized  superior  in¬ 
structions  as  to  the  use  of  the  stencil,  Petitioner’s  Exhibit 
1? 

By  Mr.  Munden :  Objected  to  as  leading. 

By  Mr.  Hamilton :  That ’s  not  leading.  I,  myself,  do 
not  know  how  he  is  going  to  answer  the  question,  and 
he  may  answer  it  either  affirmatively  or  negatively  or 
as  he  may  wish. 
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A.  No,  not  directly,  as  the  manager,  Mr.  Herbert  G. 
Eaton,  doubtless  knew  that  I  was  familiar  with  the  use  of 


stencils.  However,  frojn  time  to  time,  he  wjould  question 


me  as  to  how  shipments  were  branded. 


•  ######*** 

Q.  83.  Please  say,  if  you  can,  what  sort  of  transactions 
are  represented  by  the  entries  that  you  have  read  into  the 
record  from  the  two  journals,  Petitioner’s  Exhibit 
523  4,  and  5,  marked  for  identification,  in  your  answer  to 

Q.  79  ?  A.  Shipments  made  from  the  refinery  to  vari¬ 
ous  customers,  of  lubricating  oils  branded  with  the  Su¬ 
perior  Oil  Works  brass  stencil,  Petitioner’s  [Exhibit  No.  1, 
in  conjunction  with  the  use  of  the  proper  strip-stencil. 

•  #*#•**### 

Q.  96.  Referring  to  the  purchasers  whose  names  are  set 
forth  in  your  answer  to  Q.  79,  please  [state  which  of 
526  the  shipments  to  these  purchasers  wore  within  the 
State  of  Pennsylvania,  or  in  intrastate  commerce, 
and  which  were  made  out  of  the  State  of  Pennsylvania,  or  in 
interstate  commerce?  A.  A.  W.  Eaton,  W.  H.  Thompson, 
T.  0.  Slater  &  Co.,  G.  W.  Moorehouse,  Hammond  Iron 
Works,  Albert  C.  Courter,  F.  E.  Foster  and  Warren  Mica 
Lubricant,  shipments  were  within  the  State  of  Pennsyl¬ 
vania;  while  the  shipments  to  A.  H.  Mumby  and  Fred  G. 
Clark  Co.,  were  interstate  shipments.  Also  the  shipment  to 
Union  Petroleum  Co.,  was  in  Pennsylvania. 

Q.  97.  I  note  that  the  word  ‘‘Superior”  does  not  appear 
in  the  entries  that  you  have  copied  into  the  record.  Can 
you  explain  why  this  is  so?  A.  All  of  our  products  were 
rightly  termed  “Superior”  and  the  use  of  this  word  in 
branding  our  shipments  was  of  an  advertising  nature,  and 
it  was  not  essential  that  the  word  be  used  wThen  making 
entries  in  the  journal,  because,  as  above  stated,  all  of  the 
products  were  of  “Superior’s”  manufacture  and  it  was 
not  deemed  necessary  to  use  the  name  on  tli4  books. 
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Q.  99.  When  the  transfer  of  the  business  from  Superior 
Oil  Works,  Limited,  to  the  corporation  was  effected, 
527  was  there  any  cessation  of  the  operation  of  the  re¬ 
finery  or  interruption  in  the  routine  thereof? 

By  Mr.  Munden :  Objected  to  as  immaterial. 

A.  Not  to  my  knowledge. 

«••••••••* 

Q.  134.  During  the  time  of  your  employment  by  Supe¬ 
rior  Oil  Works,  Ltd.,  and  its  successor,  the  petitioner, 
536  what  time  was  Mr.  Mack  absent  from  his  employ¬ 
ment  at  the  refinery? 

By  Mr.  Munden:  Objected  to  until  it  is  shown  that 
the  witness,  by  the  inspection  of  the  shop  records,  or 
otherwise,  is  qualified  to  answer  this  question  correctly. 

A.  Mr.  Mack  was  an  industrious  worker  and  did  not  lose 
much  time  from  his  work. 

•  *#*•#••#* 

Q.  137.  I  hand  you  Petitioner’s  Exhibit  No.  1,  the  metal 
stencil,  and  ask  you  what  is  the  purpose  of  the  hole  in  the 
upper  left  hand  corner  thereof?  A.  That  hole  was  placed 
iin  the  stencil  for  the  purpose  of  hanging  it  up  when  not  in 
use. 

Q.  138.  Was  there  a  place  where  this  stencil,  Exhibit  No. 
1,  was  hung  habitually,  when  not  in  use?  A.  Our  stencils 
were  generally  kept  on  the  inside  of  the  barrel-house  door, 
hanging  on  a  nail. 

*****•*•## 

Q.  145.  In  whose  handwriting  are  the  entries  that  you 
have  copied  into  the  record  in  answer  to  Qs.  79,  88, 
538  and  91,  as  these  entries  appear  in  Journals  Nos.  1  and 
2,  Petitioner’s  Exhibits  4  and  5,  marked  for  iden¬ 
tification,  if  you  are  able  to  identify  that  handwriting? 

j  By  Mr.  Munden:  Question  objected  to  until  the  wit¬ 
ness  is  definitely  qualified  as  having  the  information 
necessary  to  answer  correctly. 
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A.  Those  entries  are  in  the  handwriting  of  Gladys 
Branch,  now,  Mrs.  Gladys  Branch  Forbes. 

Q.  146.  What  enables  you  to  identify  Mrs.  Forbes  ’ 

539  writing?  A.  Several  years’  association  with  her  in 
the  early  days  of  the  partnership,  and  also,  being  as¬ 
sociated  with  her,  at  the  present  time,  as  an  employee  of 
the  corporation,  Superior  Oil  Works. 

Q.  147.  Whence  were  gotten  Journals  Nos.  1  and  2,  Peti¬ 
tioner’s  Exhibits  Nos.  4  and  5,  marked  for  identification,  to 
be  produced  here?  A.  From  the  vault  in  the  Superior  Oil 
Works’  office. 

*#**#*#### 

Q.  149.  In  your  answer  to  Q.  19,  you  say  that  the  nature 
of  the  business  of  the  partnership  was  “refining  of  crude 
oil  and  marketing  the  products  thereof.”  How  long  was 
this  business  continued  by  the  partnership?  A.  Until  the 
end  of  its  existence  in  1916. 

Q.  150.  In  what  types  of  commerce,  in  respect  of  within 
the  State  of  Pennsylvania  or  outside  of  that  State,  were 
the  refined  petroleum  products  manufactured  by  the  part¬ 
nership,  marketed?  A.  Both  interstate  and  intrastate. 

Q.  151.  Did  you  own  any  stock  in  the  partnership,  Su¬ 
perior  Oil  Works,  Ltd.?  A.  No,  unfortunately. 

Q.  152.  Have  you  ever  owned  any  stock  of  the  corpora¬ 
tion,  Superior  Oil  Works,  your  present  employer?  A.  No, 
sir. 

Q.  153.  Outside  of  your  natural  interest  in  your  income 
derived  from  your  employment  in  both  of  these  concerns 
just  named  in  my  last  preceding  questions,  have  you  ever 
been  interested  in  either  of  them,  financially?  A.  I  have 
not. 

Q.  154.  In  the  giving  of  this  deposition  of  yours 

540  on  behalf  of  the  Superior  Oil  Works,  your  employer, 
have  you  been  conscious  of  any  bias,  prejudice,  or 

favor  for  your  employer,  the  petitioner? 

By  Mr.  Munden:  I  object  to  this  question  on  ac¬ 
count  of  its  lack  of  concreteness  and  for  the  reason  that 
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it  asks  the  witness  to  testify  concerning  abstract  mental 
reaction  without  having  qualified  him  as  an  expert  in 
such  matters. 

i  A.  I  have  given  this  testimony  in  the  same  spirit  that  any 
loyal  employee  would  render  any  service  to  his  employers. 
I  Q.  155.  Have  you  been  conscious  of  any  coloring  of  your 
testimony  in  favor  of  your  employer  by  reason  of  loyalty 
to  your  employer? 

###•#••••• 

A.  No,  I  have  not. 

i  Cross-examination  by  Mr.  Munden: 

542  X-Q.  156.  Referring  to  Petitioner’s  Exhibit  1, 
what  is  the  material  of  that  Exhibit?  A.  Brass. 

#####**••• 

X-Q.  196.  Referring  to  Q.  75,  and  your  answer 
548  thereto,  did  you  personally  furnish  the  data  to  the 
bookkeeper?  A.  Yes,  a  large  part  of  it. 

####*##**« 

X-Q.  246.  It  was  Mr.  Nebo  Mack  who  usually 

557  handled  this  stencil,  wasn’t  it?  A.  Yes,  sir. 

#**##*#*## 

Cross-examination  closed. 

Re-direct  examination  by  Mr.  Hamilton. 

558  Rd-Q.  256.  Was  Mr.  Nebo  Mack  barrel-house  fore¬ 
man  of  the  partnership,  Superior  Oil  Works,  Ltd.? 

A.  Yes,  sir. 

i  Rd-Q.  257.  What  qualifications  did  that  partnership  re¬ 
quire  for  and  of  the  man  holding  that  position?  A.  Integ¬ 
rity,  reliability,  obedience  to  orders  and  being  capable  of 
handling  the  work  generally  expected  of  a  barrel-house 
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man,  including  his  ability  to  direct  the  work  of  jiis  assistants 
when  assistants  were  required. 

Rd-Q.  258.  What  qualifications  has  the  present  employer 
of  Mr.  Mack,  the  corporation,  required  for  and  of  the  man 
holding  the  same  position  :  A.  The  same  qualifications  as 
in  my  preceding  answer. 

*  m  *  m  *#**#• 

561  Rd-Q.  271.  Several  questions  were  asked  you,  dur¬ 
ing  your  cross-examination  by  Mr.  Mjjnden,  which 

questions  related  to  the  amputation  or  cutting-off  of  the 
corners  of  the  metal  stencil,  Petitioner’s  Exhibit  1,  as  hav¬ 
ing  to  do  with  the  identification  of  that  Exhibit.  I  now  ask 
you  what  took  place  relative  to  the  cutting-off  of  the  upper 
right-hand  corner  of  this  Exhibit,  at  the  time  that  the  cor¬ 
ner  was  cut  off,  between  you  and  Mr.  Malm  who  did  the  cut¬ 
ting,  and  ask  whether  you  saw  the  actual  cutting  performed 
by  Mr.  Malm?  A.  Mr.  Malm  was  asked  to  repair  a  figure 
stencil ;  and  I  told  him,  in  reply  to  his  inquiry,  that  he  could 
get  a  piece  of  brass  for  use  in  repairing  the  figure  stencil 
by  cutting  off  the  corner  of  the  brass  stencil,  Petitioner’s 
Exhibit  No.  1.  I  did  not  see  Mr.  Malm  cut  the  stencil; 
but  I  met  him  between  the  barrel  house  and  the  building 
in  which  he  worked,  that  is,  the  blacksmith  shop,  and  he 
waved  to  me  and  said  that  he  got  the  brass  and  we  could 
have  the  repaired  stencil  in  a  few  minutes.  Later,  I  saw 
the  stencil  with  the  upper  right  corner  cut  off. 

562  Rd-Q.  272.  If  you  were  shown  a  stencii  of  precisely 
the  same  material  as  that  of  which  Petitioner’s  Ex¬ 
hibit  1  is  made,  and  in  all  respects  the  same  as  that  Exhibit, 
except  that  the  upper  right-hand  corner  thereof  was  in¬ 
tact  or  in  place,  what  effect  would  the  fact  that  the  upper 
right-hand  corner  was  in  place  have  upon  your  identifi¬ 
cation  of  the  stencil? 

By  Mr.  Munden:  I  object  to  this  question  on  the 
ground  that  it  is  vague  and  indefinite,  and  that  it  con¬ 
stitutes  in  effect  a  hypothetical  question  put  to  a  wit¬ 
ness  who  has  not  been  qualified  to  answer  hypothetical 
questions.  Furthermore,  the  question  asks  for  a  mere 
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matter  of  opinion  by  the  witness  and  does  not  relate  to 
questions  of  fact  within  the  knowledge  of  the  witness. 

!  A.  It  would  immediately  prove  to  me  that  the  stencil 
shown  was  not  the  original  stencil,  Petitioner’s  Exhibit 
No.  1. 

Rd-Q.  273.  Conversely,  is  the  absence  of  that  upper  right- 
hand  corner  of  Petitioner’s  Exhibit  1,  the  metal  stencil,  a 
means  of  enabling  you  to  identify  that  stencil  as  the  one 
that  was  first  seen  by  you  in  the  barrel  house  of  the  part¬ 
nership’s  refinery  about  a  week  after  you  entered  the  em¬ 
ployment  of  the  partnership? 

By  Mr.  Munden:  The  question  is  objected  to  for  the 
reasons  recited  in  connection  with  the  preceding  ques¬ 
tion,  and  for  the  further  reason  that  it  is  grossly  lead¬ 
ing. 

Bv  Mr.  Hamilton :  The  attention  of  the  witness  is 

i  — 

invited  to  X-Q.  206,  and  his  answer  thereto. 

A.  Yes,  in  connection  with  the  circumstances  surrounding 
it  as  per  my  answer  to  your  question  Rd-Q.  271. 

Rd-Q.  274.  What  actual  experience,  if  any  have  you  had 
with  brass  stencils  of  the  type  of  Petitioner’s  Exhibit  1,  in 
regard  to  the  durabilitv  of  such  stencils?  I  exclude  bv 
“type,”  stencils  that  have  moving  parts,  and  I  mean 
563  to  refer  to  one-piece  stencils  like  Petitioner’s  Ex¬ 
hibit  1. 

By  Mr.  Munden:  I  object  to  that  question  on  the 
ground  that  the  witness  has  already  testified  that  he 
is  not  informed  concerning  the  material  of  Petitioner’s 
Exhibit  1,  beyond  the  mere  fact  that  it  is  brass,  and, 
consequently  the  witness  is  not  in  possession  of  the  in- 
,  formation  necessary  to  answer  accurately. 

A.  I  have  known  of  brass  stencils,  made  from  material 
like  or  nearly  so,  of  the  material  used  in  Petitioner’s  Exhibit 
1,  which  have  been  used  on  hundreds  of  carloads,  each  of 
which  carload  contained  from  sixty  to  seventy-five  packages 
or  containers,  and  the  stencil  so  used  was  still  in  serviceable 
condition. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued,  j 

(2).  Testimony  Relating  to  Stenciling  Barrel-Ends. 

Petitioner's  main  record  (Pltff.- Appellant's  ex.  37), 
pages  70-86.  Transcript  of  record,  pages  |l92  to  508. 

NEBO  MACK. 

(See,  also,  Appellant’ s  App.,  pages  39  |o  46). 

********** 


Q.  5.  Thirty  years  ago,  were  you  employed?  A.  I 


was. 

492  Q.  6.  By  whom?  A.  Superior  Oil  Works. 

Q.  7.  Can  you  tell  us  whether  that  was  the  full  des¬ 
ignation  of  your  employer  at  that  time?  A.  yes,  it  was. 

Q.  8.  What  was  the  organization,  Superior  Oil  Works, 
of  which  you  make  mention  in  your  answer  to  Q.  6  as  having 
employed  you  30  years  ago  ? 

By  Mr.  Mundcn :  I  object  to  that  question  until  the 
■witness  is  qualified  as  being  in  a  position  to  know. 

A.  It  was  a  limited  partnership. 

493  Q.  9.  That  it  wTas  limited  partnership,  did  that 
appear  from  the  name?  A.  It  did  at  the  time. 

Q.  10.  Please  tell  us  as  nearly  as  you  can  recall  what 
was  the  year  during  which  you  were  first  employed  by  Su¬ 
perior  Oil  Works,  the  limited  partnership.  A.  1903. 


•  *•#*•*4** 

Q.  19.  Were  these  hardwood  barrels  marked?  A.  They 

were  marked. 

Q.  20.  By  what  means  were  they  markdd?  A.  With 
stencil. 

Q.  21.  By  whom?  A.  By  myself. 

Q.  22.  Can  you  produce  a  stencil  that  was  v  sed  by  you  in 
marking  the  barrels  of  oil  shipped  by  Superior  Oil  Works, 
the  limited  partnership?  A.  I  can. 

Q.  23.  Please  produce  such  a  stencil.  A.  Here  it  is. 

By  Mr.  Hamilton:  The  witness  has  handed  me  a 
metal  stencil,  which  reads : 
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494 


“SUPERIOR” 
WATER  WHITE  OIL. 


REFINED  BY 

SUPERIOR  OIL  WORKS 
WARREN,  PA. 

i  Q.  24.  In  whose  custody  has  this  stencil  been  ?  A.  It  has 
been  in  my  custody. 

Q.  25.  Since  what  time  has  it  been  in  your  custody?  A. 
30  years  past. 

Q.  26.  Did  you  have  and  use  any  other  metal  stencil 
bearing  the  words  that  this  stencil  bears?  A.  I  have  not 
used  any  other  stencil  with  the  same  words. 

Q.  27.  You  have  testified  that  Superior  Oil  Works,  the 
limited  partnership,  shipped  in  barrels  both  lubricating  and 
burning  oils,  and  that  these  barrels  were  marked  bv  this 
stencil,  from  a  time  30  years  ago.  Is  Water  White  Oil  a 
burning  oil  or  a  lubricating  oil?  A.  It  is  a  burning  oil. 

Q.  28.  When  you  used  this  stencil  to  mark  or  stencil  bar¬ 
rels  containing  products  other  than  water  white  oil,  how 
did  you  use  the  stencil?  Please  explain.  A.  I  used  the 
stencil  by  leaving  the  Water  White  Oil  blank.  Then  we  had 
smaller  stencils  containing  the  name  of  the  oil  in  the  con¬ 
tainer. 

Q.  29.  Of  what  material  were  these  smaller  stencils 
piade?  A.  They  were  cut  of  this  cardboard  material.  What 
is  the  name  of  that  stuff? 

Q.  30.  Is  this  cardboard  material  perishable?  A.  I  do 
not  understand  what  you  mean. 

Q.  31.  I  mean:  Is  this  cardboard  material  less  durable 
and  more  readily  worn  out  than  a  metal  stencil?  A.  Yes, 
it  is  far  more  readily,  worn  out  quicker. 

495  Q.  32.  Is  it  practicable  for  you  to  produce  any  of 
the  cardboard  stencils  that  you  used  during  the  oarlv 
days  of  your  employment  about  30 years  ago?  A.  No,  not  of 
the  cardboard  stencils  because  they  are  worn  out.  We  had 
to  keep  cutting  new  ones. 
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Q.  33.  What  was  tlie  wording  cut  in  these  carboard 
stencils  ?  Please  tell  us  the  wording  of  some  of  the  stencils 
of  cardboard,  if  you  can  recall  ?  A.  Why,  sonic  of  them  was 
cylinder  oil ;  others  was  600  Flash,  600  steam  refined,  some 
of  them  red  engine  oil ;  summer  oil ;  we  had  cue  called  win¬ 
ter  oil. 

Q.  34.  Of  the  several  kinds  of  oils  mentioned  in  the  last 
answer  that  you  have  just  given,  which  are  names  of  lubri¬ 
cating  oils,  and  which  are  names  of  burning  oils?  A.  The 
cylinder  oil  is  a  lubricating  oil,  600  Flash  is  a  lubricating 
oil,  600  steam  refined  is  a  lubricating;  red  engine  is  a  lubri¬ 
cating;  summer  and  winter  oil  is  a  lubricating  oil,  but  is  a 
cheaper  grade. 

Q.  35.  Do  you  recall  any  of  these  cardboard  stencils  that 
bore  names  of  burning  oils  and  what  were  the  burning  oils, 
if  so?  A.  I  had  no  cardboard  at  all  for  burning  oil. 

Q.  36.  How  frequently,  during  the  early  years  of  your 
employment,  that  is,  30  years  ago,  and  prio^*  to  1905,  did 
you  have  occasion  to  use  this  metal  stencil  that  you  have 
produced,  together  with  stencils  of  cardboarjcl  material,  in 
the  branding  of  wooden  barrels  that  contained  lubricating 
oils?  A.  Oh!  I  would  judge  twro  to  three  times  a  week  in 
all. 

Q.  37.  Now,  will  you  describe  in  your  own  words,  how 
vou  used  this  metal  stencil  and  the  cardboard  stencil  in 
branding  wooden  barrels  containing  lubricating  oils  prior 
to  1905?  A.  Well,  I  used  it  by  leaving  the  | words  Water 
"White  Oil  off;  then  I  used  the  cardboard  stencil  with  the 
name  of  the  oil  on,  in  place  of  Water  White  Oil. 

Q.  38.  Can  you  recall  to  whom  were  shipped  or  con¬ 
signed  barrels  of  lubricating  oil  branded  as  you  have  de¬ 
scribed  in  your  last  preceding  answer  just  given?  A.  No, 
T  don ’t  think  I  could. 

#*#*#*#  ^  # 

Q.  48.  When  you  went  to  work  for  Superior  Oil 
497  Works,  the  limited  partnership,  in  1903,  was  Mr. 

Harry  F.  Cogswell  employed  by  that  partnership? 
A.  Yes,  he  was. 


166  Stenciling  Barrel-Ends :  Testimony  of  N.  Mack. 

Q.  49.  At  that  time,  what  were  his  duties  ?  A.  He  did  the 
testing  and  the  laboratory  work. 

By  Mr.  Hamilton :  I  offer  in  evidence  the  metal  sten¬ 
cil  bearing  the  words  set  forth  by  me  after  the  answer 
to  Q.  23,  of  the  deposition  of  this  witness,  and  request 
that  the  officer  mark  the  stencil :  Petitioner’s  Exhibit  1, 
Metal  Stencil.  This  stencil  was  produced  by  the  wit¬ 
ness  in  his  answer  to  Q.  23. 

#*•###•*»* 

X-Q.  65.  Then,  this  stencil  is  subjected  to  pretty 

499  hard  use?  A.  Well,  no  it  hasn’t,  not  that  one  never 

has.  We  have  never  had  an  occasion  onlv  once  in  a 

* 

long  while  to  scrape  one  off. 

*#*******# 

X-Q.  6S.  This  particular  copper  used  in  the  stencil  may 
have  been  replaced  some  time  during  the  time  about  which 
you  have  testified,  isn’t  that  true?  A.  No. 

500  X-Q.  69.  If  I  remember  correctly,  you  testified  that 
this  stencil  was  in  your  custody  for  thirty  years  past. 

What  do  you  mean  by  the  language  “in  your  custody”?  A. 
In  my  premises,  in  the  barrel  house  where  I  work. 
**####**#* 

X-Q.  71.  Back  in  the  days  between  the  time  you  started 
to  work  for  the  Superior  Oil  Works  and  up  until  Feb.,  1905, 
who  was  boss  in  the  barrel  house  ?  A.  Nebo  Mack  was. 
X-Q.  72.  You  mean  you,  yourself  ?  A.  Yes. 

X-Q.  73.  Then,  what  were  your  duties  during  that  pe¬ 
riod?  A.  My  duty  was  getting  barrels  ready,  painting 
them,  filling  and  loading  them  for  shipment. 

X-Q.  74.  On  what  did  you  load  them?  A.  On  car  load 
lots,  went  in  box  cars ;  the  local  went  by  dray  to  depot. 

*#*#*#**## 

Rd-Q.  90.  I  hand  you  the  two  checks  which  have  been 
introduced  in  evidence  here  as  Petitioner’s  Exhibits 
503  2  and  3.  These  checks  are  drawn  by  Superior  Oil 

Works,  Limited;  was  Superior  Oil  Works,  Limited, 
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your  employer,  at  the  time  of  the  drawing  of  these  checks, 
March,  1904?  A.  Well,  I  could  not  answer  that  exactly, 
whether  it  was  limited  or  not  at  that  time. 

Rd-Q.  91.  Have  you  any  doubt  that  these  checks  were 
drawn  and  handed  you  in  payment  of  youi  wages?  A.  I 
have  no  doubt  at  all  that  they  were  drawn  and  handed 
to  me  for  my  wages. 

*#**#**##* 

Rd-Q.  93.  When  you  first  went  to  work  in  the  barrel  house 
in  January  of  1903,  how  was  your  employer  commonly 
known — by  what  name?  A.  Superior  Oil  "Works,  Limited. 

Rd-Q.  94.  Was  that  the  designation  that  was  corn- 
504  monly  used?  A.  Well,  some  just  used  to  say  Su¬ 
perior  Oil  "Works. 

Rd-Q.  95.  Which  was  more  commonly  used,  Superior  Oil 
Works  or  the  longer  name,  Superior  Oil  Works,  Limited? 
A.  Superior  Oil  Works. 

Rd-Q.  96.  And  did  that  continue  to  be  true  from  then  on? 
A.  Yes. 

********** 

Rd-Q.  109.  In  your  answer  to  X-Q.  77,  which  reads: 

506  “X-Q.  77.  But  you  don’t  find  any  initials  or  other 

mark  that  you  could  point  out  showing  that  this  was 
the  very  same  piece  of  copper  that  was  used  back  in 
those  days  ?  ’ 9 

you  answer:  “Well,  there  are  no  initial  marks  on  it.”  You 
will  notice  that  your  cross-questioner,  asked  in  his  cross¬ 
question  “or  other  mark.”  W’hen  you  answered  that  ques¬ 
tion,  what  did  you  understand  by  the  words  “other  mark,” 
if  you  noticed  them?  A.  Well,  the  other  marks  would  be 
those  corners  cut  off. 
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(B).  THE  WARREN  USER  BY  THE  PETITIONER 
(INTERVENER) :  Continued. 

(2) .  Testimony  Relating  to  Stenciling  Barrel-Ends. 

Petitioner's  main  record  (Pltff.- Appellant’s  ex.  37), 
pages  145  to  150.  Transcript  of  record,  pages  567  to 
572. 

GLADYS  BRANCH  FORBES. 

(The  Appellant's  App.  contains  no  excerpts  from  the 
,  testimony  of  this  toitness.). 

Mrs.  Gladys  Branch  Forbes,  a  witness  called  on  behalf  of 
Superior  Oil  Works,  Petitioner,  being  sworn,  deposes 

567  and  says  (deposition  begun  at  10  o’clock  A.  M.) : 

Question  1.  What  is  your  name?  Answer.  Gladys 
Branch  Forbes. 

Q.  2.  Where  is  your  residence  l  A.  117  Redwood  Street, 
Warren,  Pa. 

Q.  3.  Are  you  employed  at  present?  A.  Yes. 

Q.  4.  By  whom?  A.  Superior  Oil  Works. 

568  Q.  5.  Were  you  employed  thirty  years  ago?  A. 
Yes. 

i  Q.  6.  By  whom  were  you  employed  at  that  time?  A.  Su¬ 
perior  Oil  Works,  Ltd. 

Q.  7.  When  were  you  first  employed  by  Superior  Oil 
Works,  Ltd.?  A.  October,  1901. 

Q.  8.  How  long  did  you  work  for  Superior  Oil  Works, 
Ltd.,  continuously?  A.  Seven  years. 

7  m  m 

i  Q.  9.  Can  you  tell  us  what  the  form  of  organization  of 
Superior  Oil  Works,  Ltd.,  was?  A.  A  limited  partnership. 

Q.  10.  What  were  the  duties  of  your  employment  by  Su¬ 
perior  Oil  Works,  Ltd.?  A.  Bookkeeper  and  stenographer. 

•  #•#••••#* 

iQ.  30.  I  call  your  attention  to  two  books  that  have  been 
marked  for  identification  as  Petitioner’s  Exhibit  No. 
570  4,  and  Petitioner’s  Exhibit  No.  5,  respectively;  and 
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I  ask  you  what  they  are,  if  you  are  able  to  identify 
them?  A.  They  are  journals  of  the  Superior  Oil  Works, 
Ltd.  1 

Q.  31.  Referring  to  Journal  No.  1,  Petitioner’s  Ex- 
571  hibit  No.  4,  in  whose  handwriting  ap  made  the  en¬ 
tries  on  page  80  of  that  journal?  A.  My  handwriting. 
Q.  32.  In  what  month  and  what  year  were  they  made? 
A.  October,  1901. 


Q.  33.  In  -whose  handwriting  were  made  the  entries  in 
that  same  Journal  No.  1,  Petitioner’s  Exhibit  No.  4,  that 
follow  page  80  through  to  the  end  of  the  journal?  A.  All 
in  my  handwriting. 

Q.  34.  Referring,  now,  to  Journal  No.  2,  Petitioner’s  Ex¬ 
hibit  No.  5,  in  whose  handwriting  were  madU  the  entries  in 
that  journal?  A.  All  in  my  handwriting. 

Q.  35.  From  what  source  of  original  entry  were  derived 
the  entries  that  you,  as  bookkeeper,  made  in  these  journals, 
Petitioner’s  Exhibit  No.  4  and  Petitioner’s  Exhibit  No.  5? 
A.  From  impression  copy-books. 

Q.  36.  Please  explain  as  briefly  as  you  can  consistent 
with  clearness,  what  you  mean  by  “impression  copy-books” 
in  your  last  preceding  answer,  and,  incidentally,  the  method 
of  accounting  pursued  at  the  office  of  Superior  Oil  Works, 
Ltd.,  during  the  time  that  you  were  employed  there,  and 
that  is  covered  by  these  two  journals,  Petitioner’s  Ex¬ 
hibits  4  and  5.  A.  The  impression  copy-book  used  had  tis¬ 
sue  paper  pages  on  which  impressions  of  j  invoices  were 
made.  Invoices  were  made  from  reports  from  the  plant, 
either  by  telephone  or  from  loading  records;  entries  in  the 
journal  of  all  sales  were  made  from  this  impression  book. 

Q.  37.  How,  as  to  time,  were  the  entries  made  in  these 
Journals,  Petitioner’s  Exhibits  4  and  5,  from  the  invoice- 
impressions  of  the  impression  copy-books?  jThat  is,  when 
were  the  entries  made?  A.  Daily. 

Q.  38.  Now,  please  tell  us  whether  the  impression  copy¬ 
books  or  the  loading  records,  either  or  both,  are  available, 
for  the  time  covered  by  these  journals,  Petitioner’s  Ex- 
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hibits  4  and  5,  namely,  October  1901,  through  January, 
1905?  A.  No,  they  are  not. 

Q.  39.  What  enables  you  to  say  that  they  are  not?  A. 
The  employees  of  the  Superior  Oil  Works  have 
572  searched  for  and  did  not  find  these  records. 

Q.  40.  Are  there  no  records  regarding  the  trans¬ 
actions  entered  in  these  two  journals,  Petitioner’s  Exhibits 
4  and  5,  more  original  in  their  nature  than  these  journals, 
themselves,  and  available  after  search?  A.  Not  to  my 
knowledge. 

i  Q.  41.  Were  these  journals,  Petitioner’s  Exhibits  4  and 
5,  books  of  accounts  kept  by  Superior  Oil  Works,  Ltd.,  in 
the  regular  course  of  business? 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  Yes. 

Q.  42.  In  whose  custody  were  these  two  journals,  Peti¬ 
tioner’s  Exhibits  4  and  5,  kept  during  the  time  that  these 
entries  from  October,  1901,  through  January,  1905,  were 
made?  A.  Superior  Oil  Works,  Ltd. 

i  Q.  43.  Answer  the  last  preceding  question  with  the  un¬ 
derstanding  that  by  “custody”  I  mean  charge?  That  is, 
in  whose  charge  were  the  two  journals?  A.  In  my  charge. 

By  Mr.  Hamilton:  I  offer  in  evidence  the  two  jour¬ 
nals  that  were  identified  by  the  witness,  Harry  F.  Cogs¬ 
well,  in  his  answer  to  Q.  73,  and  which  were  shown  to 
this  witness,  in  connection  with  Q.  30  of  her  deposi¬ 
tion;  and  I  ask  the  Notary  to  mark  these  journals  as 
“Journal  No.  1,  Petitioner’s  Exhibit  No.  4,  and  Jour¬ 
nal  No.  2,  Petitioner’s  Exhibit  No.  5,”  respectively. 

Direct  examination  closed.  No  cross-examination. 
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IV. 


Depositions  On  Behalf  Of  The  Respondent]  (Appellant). 

Pltff.- Appellant’s  exhibit  39;  Pages  ^6  to  70,  and 
pages  78  to  109.  Transcript  of  recorDj  pages  1062  to 
1116,  and  pages  1124  to  1155. 


CHARLES  E.  EUSTICE. 

(See,  also,  Appellant's  App.,  pages  121  to  $.55,  and  pages 

161  to  165). 


The  attention  of  the  Examiner  of  Interferences  for 
Trade-Marks  is  called  to  the  fact  that  Mr.  Charles 
1053  E.  Eustice,  who  is  noted  as  a  witness  to  be  called  on 


behalf  of  the  respondent,  is  here  prpsent  and  that 
his  presence  has  been  objected  to  by  counsel  for  the  peti¬ 
tioner  during  the  examination  of  Mr.  August  \V.  Eiszner, 
or  any  other  witness  -who  may  be  called  under  the  pending 
notice  of  taking  testimony,  on  behalf  of  the  respondent. 
Despite  the  objection  so  made  by  counsel  for  the  petitioner, 
Mr.  Munden,  counsel  for  the  respondent,  insists  that  Mr. 
Eustice  shall  remain  during  the  examination  of  Mr.  Eiszner. 

Mr.  Munden :  I  wish  to  note  on  the  record  i;hat  Mr.  Harry 
F.  Cogswell,  of  the  petitioner  company,  is  also  present, 
Mr.  Cogswell  being  the  same  gentleman  who  has  previously 
testified  in  these  proceedings.  I  also  wish  to  note  upon  the 
record  that  I  have  offered  to  exclude  Mr.  Eustice  if  Mr. 
Cogswrell  be  also  excluded,  but  that  my  offer  has  not  been 
accepted. 

Q.  6.  What  have  been  the  business  or  what  has 
1062  been  the  business  of  the  company  nanjied  the  Galena 
Axle  Grease  Co.  or  the  Galena  Manufacturing  Co.  of 
Illinois  since  you  first  became  associated  with  that  com¬ 
pany?  A.  The  manufacture  and  sale  of  lubricating  oil  and 
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1063  greases,  the  manufacture  of  wire  handles,  the  manu¬ 
facture  of  filling  machines. 

Q.  7.  I  presume  you  also  sold  these  handles  and  filling 
machines?  A.  Yes. 


Cross-Examination  by  Mr.  Hamilton. 

Mr.  Hamilton :  The  cross-examination  of  this  wit- 

1100  ness  is  taken  up  and  proceeded  with  by  counsel  for 
the  petitioner  without  waiving  in  the  slightest  degree 

any  objection  heretofore  made  of  record  at  this  hearing, 
that  is,  from  its  beginning,  on  Tuesday,  March  26th 
last,  to  and  including  this  day,  or  any  objection  that 
may  be  made  under  the  stipulation  entered  into  by 
counsel  following  Q.  87  of  the  direct  examination  of 

1101  Mr.  Eustice;  but,  on  the  contrary  thereof,  insisting 
!  upon  and  maintaining  each  and  every  of  said  objec¬ 
tions. 

X-Q.  137.  Your  testimony  is  to  the  effect  that  you  entered 
the  employ  of  the  respondent  in  this  proceeding,  that  is, 
the  Galena  Axle  Grease  Company,  in  1891.  Will  it  be  cor- 
lect  to  understand  that  you  worked  at  this  time  only  during 
the  summer  vacation?  A.  I  believe  I  testified  school  vaca¬ 
tion,  including  all  vacations. 

X-Q.  138.  Well,  tell  us  what  were  the  vacations  and  for 
how  long  these  vacations  lasted  or  extended?  A.  There  is 
the  usual  long  vacation  in  the  summer  and  at  that  time 
there  were  also  vacations  at  Christmas,  and  again  in  the 
spring. 

X-Q.  139.  In  the  spring  at  Easter?  A.  Yes,  about  at 
that  time;  in  place  of  having  a  two-term  year  like  they 
have  now,  it  was  a  three-term  year. 

i  X-Q.  140.  And  how  long  was  the  summer  vacation?  A. 
In  the  neighborhood  of  ten  weeks. 

X-Q.  141.  And  how  long  was  the  Christmas  vacation? 
A.  One  or  two  weeks  according  to  the  date  of  the  holidays 
in  relation  to  the  week. 
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X-Q.  142.  And  how  long  was  the  Easter  vacation?  A. 
Usually  a  week. 

X-Q.  143.  Do  you  wish  to  be  understood  jas  testifying 
that  you  formally  entered  the  employ  of  the  Galena  Axle 
Grease  Company  for  your  one-week  vacation  at  Easter? 
A.  There  was  no  formality  about  it. 

X-Q.  144.  If  you  were  employed,  you  were  paid  for  your 
time;  is  that  true?  A.  It  is. 

1102  X-Q.  145.  Then,  for  this  one  week,  the  Easter  va¬ 
cation,  you  would  be  paid  ?  A.  I  would  be. 

X-Q.  146.  What  do  you  mean  by  saying  “'IJliere  was  no 
formality  about  it”?  Being  paid  is  a  formality.  A.  Mr. 
Hamilton,  may  I  ask  how  you  could  be  paid  before  you 
formally  entered  the  employ? 

X-Q.  147.  Well,  the  witness  does  not  ask  the  cross-ques¬ 
tioner  questions.  But  if  I  may,  I  did  not  intend  to  insinu¬ 
ate  or  intimate  in  any  way  that  an  employee  is;  paid  before 
entering  upon  his  employment.  I  shall  ask  the  officer  to 
repeat  my  question,  X-Q.  146,  which  quotes  a  portion  of  your 
answer  to  the  preceding  cross-question,  X-Q.  14|3,  as  I  recall. 
A.  You  must  enter  the  employ  before  you  tan  be  paid, 
and  I  repeat  there  was  no  formality  about  entering  the  em¬ 
ploy.  I  say  that  to  make  it  clear  to  you  that  {here  was  no 
formal  application  after  the  beginning;  it  wasp  understood 
that  the  work  would  continue,  and  that  I  would  be  paid  for 
the  days  worked. 

X-Q.  149.  Then,  as  I  now  understand  you,  there  was  an 
agreement  between  you  and  the  Galena  Axle  Grease  Com¬ 
pany,  so  far  as  you,  a  minor,  could  make  any  agreement, 
that  you  would  be  employed  for  the  week  at  Easter  and  be 
paid  therefor;  is  my  understanding  correct?  A.  Yes,  sir. 

X-Q.  150.  And  was  that  carried  out  during  the  several 
years  from  1891  to  1901,  at  which  time  you  graduated  from 
college  ?  A.  It  was. 

X-Q.  151.  How'  long  was  your  vacation  at  Christmas? 
A.  As  indicated  in  my  previous  answer,  it  would  be  one 
or  two  weeks,  according  to  the  position  of  thp  holiday  in 
the  week. 
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X-Q.  152.  And  the  same  understanding  as  existed  be¬ 
tween  you  and  the  Galena  Axle  Grease  Company  with  re¬ 
spect  to  your  Easter  vacations  likewise  was  in  force 

1103  during  the  ten  years  before  your  graduation  from 
college  with  respect  to  your  Christmas  vacations? 

A.  It  was. 

X-Q.  153.  And  the  same  understanding  as  existed  be¬ 
tween  you  and  the  Galena  Axle  Grease  Company  with  re¬ 
spect  to  your  Easter  and  Christmas  vacations  likewise  was 
in  force  during  the  ten  years  before  your  graduation  from 
college  with  respect  to  your  summer  vacations;  was  it? 
A.  It  was. 

X-Q.  154.  What  were  your  duties  during  these  vacation 
periods?  For  example,  what  were  your  duties  when  you 
first  began  your  employment  in  1891?  A.  Packing  of 
grease  cans,  oil  cans  in  cases,  and  stenciling  of  various 
packages,  and  various  other  duties  around  the  plant. 

X-Q.  155.  Now,  your  last  preceding  answer  refers  to  the 
first  year  of  your  employment,  that  is,  1891 ;  and  I  ask  you 
now  what  other  duties  you  took  on,  what  additional  duties, 
during  the  succeeding  years,  as  you  became  older,  if  any 
additional  duties  were  assumed.  A.  My  duties  remained 
much  the  same  throughout  the  period  except  that  during 
the  last  three  or  four  years  of  that  period  more  or  less  ex¬ 
perimental  work  was  done  by  me  in  the  development  of 
filling  machines  and  wire  handle  machines. 

X-Q.  156.  The  gentleman  who  was  secretary  of  the 
Galena  Axle  Grease  Company,  Mr.  George  S.  Avery,  is  de¬ 
ceased;  is  that  so?  A.  He  is. 

X-Q.  157.  During  this  period  from  1891  to  1901,  inclu¬ 
sive,  what,  if  anything,  did  you  have  to  do  with  the  work, 
the  secretarial  work,  in  the  office  of  the  Galena  Axle  Grease 
Company?  That  is,  as  under  your  regular  duties.  A.  The 
most  of  the  secretarial  work  was  carried  on  bv  Mr.  Averv: 
but  during  the  last  three  or  four  years  of  that  period 

1104  I  did  give  him  more  or  less  assistance  in  the  mat¬ 
ter  of  figuring  up  sheets  for  cans  and  helping  to  ar- 
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rive  at  prices  and  helping  to  make  up  the  orders  for  ma¬ 
terials. 

X-Q.  158.  Can  you  define  a  little  more  closely  what  you 
mean  by  “figuring  up  sheets  for  cans”  and  “helping  to 
make  up  the  orders  for  materials”?  A.  I  have  in  mind 
especially  the  layout  of  can  bodies  to  be  lithographed  on 
sheets,  and  in  indicating  to  Mr.  Avery  the  sizes  and  gauges 
of  sheets  best  adapted  for  the  purpose,  and  helping  him  to 
specify  the  orders  for  the  same. 

X-Q.  159.  When  did  Mr.  Avery  die?  A.  About  1923. 

X-Q.  160.  And  did  he  serve  continuously  as  secretary  and 
treasurer  of  Galena  Axle  Grease  Company  and  Galena  Man¬ 
ufacturing  Company  of  Illinois  by  change  of  name,  until 
the  time  of  his  death?  If  not,  how  long  did  he  so  serve? 
A.  He  ceased  being  the  official  secretary-treasurer  about 
1920;  but  for  some  six  or  eight  years  previous  to  that  a 
large  part  of  the  duties  had  been  turned  ovetr  to  me. 

X-Q.  161.  Do  you  mean  that  you  personally  actually 
took  over  the  duties  of  secretary-treasurer  from  1912  or 
1914,  on?  A.  I  was  very  fond  of  Mr.  Avery,  and  it  was  a 
pleasure  to  me  to  assist  him  in  every  way  possible,  and  I 
did  take  over  many  of  these  duties  during  that  period;  in 
fact,  the  major  responsibility  for  the  operation  of  the  con¬ 
cern  was  with  me  at  that  time. 

X-Q.  162.  What  was  the  full  title  of  Mr.  Avery’s  office 
from  the  beginning  of  your  employment,  in  1S.91  ?  A.  Sec¬ 
retary-treasurer  and  business  manager. 

X-Q.  163.  But  prior  to  1912,  Mr.  Avery  was  able  to  and 
did  discharge  efficiently  and  wholly  the  duties  of  liis  office 
as  secretary-treasurer  and  business  manager;  is  that 
correct?  A.  I  believe  my  answer  to  previous  question  in¬ 
dicated  that  I  helped  Mr.  Avery  in  his  duties,  even 
1105  prior  to  1901,  and  I  wish  to  state  tha^  the  amount 
of  assistance  that  I  gave  him  in  this  direction  con- 
stantlv  increased. 

X-Q.  164.  And  your  assistance  in  the  regard  to  which 
you  have  alluded  in  the  last  preceding  answer  bpgan,  accord- 
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ing  to  your  testimony,  as  I  understand  it,  about  1898;  am 
I  correct?  A.  That  is  approximately  correct. 

X-Q.  165.  According  to  your  testimony,  as  I  understand 
it,  you  were  employed  by  Galena  Axle  Grease  Company, 
prior  to  1902,  or  perhaps  more  accurately  prior  to  your 
graduation  from  college  in  1901,  during  only  three  vacation 
periods,  the  summer,  the  Christmas  and  the  Easter  vaca¬ 
tion,  in  each  year;  so  that  Mr.  Avery  shifted  for  himself, 
that  is,  without  your  help,  during  the  parts  of  the  year 
when  you  were  at  school  or  at  college  ?  Is  that  understand¬ 
ing  correct?  A.  No;  that  is  not  quite  correct,  for  during 
the  most  of  the  time  away  from  Galena  I  did  have  some 
of  his  problems  to  work  and  make  suggestions  on,  so  that 
we  cannot  strictly  say  he  shifted  for  himself  without  my 
help  during  any  part  of  the  year. 

X-Q.  166.  Then  you  desire  to  be  understood  by  the  Ex¬ 
aminer  of  Interferences  for  Trade-Marks  that  you,  a  stud¬ 
ent  at  school  or  college,  participated  substantially  in  carry¬ 
ing  on  the  business  of  the  Galena  Axle  Grease  Company; 
is  that  correct?  A.  I  was  in  practically  continuous  con¬ 
tact  with  both  Mr.  Avery  and  my  father  in  helping  them  to 
work  out  their  problems,  the  reason  being  that  neither  of 
these  good  gentlemen  had  anything  approaching  a  tech¬ 
nical  education,  and  they  welcomed  my  advice,  even  as  a 
student  in  college,  on  such  matters;  therefore  I  would  say 
that  I  did  participate  substantially  in  carrying  on  the  busi¬ 
ness  of  the  Galena  Axle  Grease  Company,  and  I  want 
1106  the  Examiner  of  Interferences  for  Trade-Marks  to 
fully  understand  this  to  be  the  case. 

X-Q.  167.  From  what  year  on  was  this  the  case,  refer¬ 
ring  to  the  language  used  by  you  in  the  last  preceding  an¬ 
swer?  A.  Approximately  1S9S. 

X-Q.  16S.  In  your  answer  to  X-Q.  166,  which  is  this 
(handing  page  to  witness),  you  restrict  your  assistance  to 
technical  matters,  as  I  understand  your  testimony;  and  I 
ask  you  just  what  you  mean  by  the  language  of  that  answer, 
if  you  will  construe  it  for  the  benefit  of  the  Patent  Office  of- 
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ficials.  A.  In  my  answer  to  XQ.  166,  I  did  nj)t  state  that 
I  restricted  my  assistance  to  technical  matters.  I  made  the 
statement  that  neither  Mr.  Avery  or  my  father  had  any¬ 
thing  approaching  a  technical  eduction;  being  in  contact 
even  on  technical  matters  would  keep  me  in  close  associa¬ 
tion  'with  other  problems,  and  it  was  our  practice  to  discuss 
the  various  problems  of  all  natures,  and  my  advice  was 
always  welcome  on  any  matter. 

X-Q.  169.  I  am  seeking  to  clarify  this  situation ;  and,  pur¬ 
suing  that  effort,  I  ask  you  what  part  of  the  conduct  of  the 
business  were  your  father  and  Mr.  Avery  able  to  manage 
for  themselves,  without  bothering  you,  a  student,  whose 
time  must  have  been  pretty  well  occupied  by  the  pursuit  of 
your  own  studies?  A.  As  I  have  indicated  before,  I  main¬ 
tained  a  very  close  contact  with  the  Galena  Axle  Grease 
Company  throughout  these  years,  and  did  materially  assist 
in  such  things  as  fixing  up  orders  for  sheets  for  bodies  and 
designs  thereon,  and  developing  and  perfecting  filling  ma¬ 
chines  and  wire  handle  machines.  Mr.  Avery  dfd  the  actual 
making  out  of  the  checks  and  signing  of  the  same,  and  dur¬ 
ing  the  period  about  which  you  ask  my  father  kvas  respon¬ 
sible  for  the  operation  of  the  plant,  managing  fhe  help  and 
such  duties. 

X-Q.  170.  Do  you  really  believe  that1  Mr.  Avery 
1107  needed  any  assistance  in  such  an  incidental  matter 
as  ordering  stencils, — assistance  from  you?  A.  I 
did  not  indicate  that  he  did. 

X-Q.  171.  Well,  let  us  take  Respondent’s  Exhibit  11, 
which  includes  a  letter  written  under  date  of  (February  1, 
1896,  to  A.  B.  Marsh,  Tottenville,  New  York,  and  a  letter 
written  to  Boclie  Engraving  Company,  Chicago,  and  a  letter 
written  to  Dubuque  Fruit  &  Produce  Company,  Dubuque, 
Iowa,  all  letter  press  impressions,  and  all  alleged  to  have 
been  signed  by  George  S.  Avery ;  and  a  bill  rendered  under 
date  of  February  3,  1896,  against  Galena  Axle j  Grease  Co. 
by  Anton  Schoeninger.  Can  you  solemnly  sw^ar  that  you 
had  actual  personal  knowledge  of  these  letters  and  this 
bill  at  the  dates  mentioned, — February  1st,  18^6,  and  Feb- 
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ruary  3rd,  1896,  at  which  dates  you  were  attending  school 
or  college  and  not  employed  by  Galena  Axle  Grease  Com- 
i  pany?  I  here  emphasize  at  the  dates  mentioned.  A.  In 
view  of  the  fact  that  I  was  properly  sworn  before  starting 
the  testimony,  it  seems  unnecessary  to  ask  me  to  swear 
i  again.  My  testimony  has  given  no  indication  of  having 
i  taken  part  in  the  preparation  of  any  of  these  letters,  and 
i  it  is  obvious  that  being  in  school  on  those  dates,  or  pre- 
i  sumablv  so,  I  would  not  have  direct  personal  contact  with 
these  letters  on  those  dates.  My  testimony  previously  has 
indicated  my  report  that  these  papers  were  removed  from 
the  files  of  the  Galena  Manufacturing  Company. 
#####**#*# 

X-Q.  177.  When  did  you  enter  college?  A.  1897. 

1109  X-Q.  178.  What  college  was  it?  A.  Armour  In¬ 
stitute  of  Technology  of  Chicago. 

X-Q.  179.  Prior  to  your  entrance  into  that  institution 
you  attended  the  local  High  School  in  Galena;  is  that  so? 
A.  It  is. 

X-Q.  180.  Is  your  father  still  living?  A.  No. 

X-Q.  181.  Was  he  actively  engaged  in  the  business  of  the 
!  respondent  up  to  the  time  of  his  last  illness?  A.  Yes. 

X-Q.  182.  And  what  was  the  time  of  his  last  illness?  A. 
It  would  be  hard  to  state  a  specific  date  for  the  beginning 
of  his  last  illness,  but  we  might  say  it  started,  perhaps, 
about  1914. 

X-Q.  183.  The  receipt  and  filing  of  invoices  at  the  office 
of  the  Galena  Axle  Grease  Company,  prior  to  your 

1110  graduation  in  1901,  was  a  matter  of  mere  clerical 
routine,  and  one  with  which  you  had  naught  to  do ;  is 

that  right?  A.  It  is. 

*####•*##* 

X-Q.  192.  But  with  respect  to  the  actual  writing  of  the 
orders,  to  the  receipt  and  filing  of  these  invoices  and 

1111  the  matter  of  the  payment  of  them,  you  had  naught 
to  do,  according  to  your  testimony  as  I  understand 

i  it;  is  that  understanding  correct?  A.  I  have  previously  in- 
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dicated  that  during  the  latter  part  of  this  period  I  did  ren¬ 
der  assistance  in  fixing  up  orders.  This  preliminary  to  the 
actual  writing  of  the  orders.  The  orders  resulting  in  the 
shipments  covered  by  the  exhibit  you  refer  to  iwere  actually 
written  by  Mr.  Avery,  and  as  I  have  indicated  before,  Mr. 
Avery  actually  made  out  and  signed  all  checks.  Therefore, 
you  can  hardly  say  1  had  naught  to  do  with  the  orders,  in¬ 
asmuch  as  I  did  give  some  assistance  immediately  preced¬ 
ing  the  actual  writing  of  some  of  these  orders.  As  far  as 
the  actual  penning  of  the  orders  is  concerned,  I  did  not  do 
the  actual  writing  or  the  filing  of  the  invoices. 

1112  X-Q.  193.  I  ask  you  the  same  question,  X-Q.  192, 
with  respect  to  respondent’s  exhibits  12  and  13.  A. 

I  had  nothing  to  do  with  the  writing  of  either  of  these  or¬ 
ders  for  stencils  or  with  the  filing  of  the  original  invoices. 

•  ••#•*#  4'  #• 

X-Q.  195.  Did  your  company  ever  discover  that  Superior 
Oil  Company  of  Chicago  was  doing  business  pi  the  sale  of 
lubricating  oil;  I  mean  discovery  prior  to  tjie  institution 
of  this  proceeding,  trade-mark  cancellation  proceeding? 
A.  We  did  not  know  that  The  Superior  Oil  Company  of 
Chicago  existed  until  after  the  beginning  o::'  the  present 
proceedings  for  the  cancellation  of  the  trade-marks  in 
question. 

•  **••*•*  #• 

X-Q.  197.  When  you  entered  the  employ  of  the  Galena 
Axle  Grease  Company,  in  the  summer  of  1891,  at 

1113  vacation  time,  did  you  come  into  contac  t  with  adver¬ 
tising  matter  used  by  your  employer?  Just  answer 

that  question  yes  or  no.  A.  Yes. 

X-Q.  198.  In  making  application  for  registration  of  the 
trade-mark  Superior  in  the  name  of  Galena  Axle  Grease 
Company,  on  or  about  April  15,  1905,  your  pa  :ent  attorney, 
M.  M.  Cady,  wrote  to  the  Patent  Office  the  fol  owing  letter: 

“I  enclose  specimens  of  some  of  the  advertising  mat¬ 
ter  of  the  Galena  Axle  Grease  Company  for  their  word 
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‘Superior’  as  applied  to  lubricants.  The  application 
of  which  this  is  a  part  is  sent  under  separate  wrapper. 
Please  file  this  with  the  application  and  acknowledge 
receipt.” 


In  the  file  of  the  application  there  are  to  be  found  speci¬ 
mens  of  advertising  matter,  of  which  I  have  had  photo¬ 
static  copies  made,  and  they  are  bound  together  under  the 
certificate  of  the  Patent  Office.  I  hand  you  this  certified 
copy  and  ask  you  whether  you  recognize  any  of  this  adver¬ 
tising  matter.  I  may  say  for  your  information  that  the  first 
photostat  following  the  copy  of  Mr.  Cady’s  letter  and  num¬ 
bered  in  the  lower  right-hand  corner  “2150-6”  is  of  metal. 
Mr.  Munden:  1  should  like  to  note  upon  the  record 
that  the  witness  has  been  handed  a  paper  which  is 
not  an  exhibit  in  these  proceedings,  and  I  should  think 
that  unless  this  paper  is  offered  as  an  exhibit  that  any 
testimony  the  witness  might  give  concerning  this  paper 
would  have  no  significance.  It  will  be  understood 
1114  that  the  witness'  testimony  will  be  about  this  piece 
of  paper  and  not  about  some  exhibit  which  he  does 
not  have  before  him. 

A.  Yes. 


*•#■##  *  *  *  #  #  * 

X-Q.  203.  There  are  not  many  of  those  pieces  of  adver¬ 
tising:  so  1  will  ask  you,  please,  to  identify  them  more  spe¬ 
cifically  in  your  last  answer.  A.  Reproduction  2150-7  ap¬ 
pears  to  be  a  section  cut  out  from  the  side  of  a  can. 
###*###*## 

1115  X-Q.  204.  From  how  early  a  period,  or,  rather, 
approximate  date,  was  the  can,  a  photostat  of  a  sec¬ 
tion  of  the  side  of  which  immediately  follows  the  photostat 
of  Mr.  Cady’s  letter,  used  by  your  company,  Galena  Axle 
Grease  Company?  A.  Prior  to  1891. 
***####### 

X-Q.  207.  Now,  how  long  was  that  can  that  I  have  de¬ 
scribed  in  X-Q.  204  used  by  Galena  Axle  Grease  Co.?  Of 
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EVERY  CAN  WARRANTED 
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. 

course,  I  am  referring  to  the  can  as  one  of  a  type,  one  of  a 
kind.  A.  I  do  not  know,  for  the  reason  thaif  its  use  began 
prior  to  1891. 

X-Q.  208.  Well,  for  how  long  after  1891  was  that  type  of 
can  used,  the  photostatic  reproduction  of  a  part  of  which 
you  have  before  you?  A.  With  some  charges,  until  the 
present  time. 

X-Q.  209.  Well,  for  how  long  after  1891  was  it  used  un¬ 
changed?  A.  Till  some  time  between  1905  and  1907. 

********** 

1116  Mr.  Hamilton:  The  certified  copy  from  the  rec¬ 
ords  of  the  Patent  Office  which  was  handed  the  wit¬ 
ness  when  I  asked  him  X-Q.  198  is  offered  in  evidence, 
and  it  is  marked  by  the  Notary  Petitioner’s  Exhibit 
No.  168. 

********** 

Cross-Examination  by  Mr.  Hamilton  (Continued). 

1124  X-Q.  213.  Would  not  the  names,  Superior  Oil 
Works,  Limited;  Superior  Oil  Company,  and  Su¬ 
perior  Oil  &  Supply  Company  naturally  betoken  to  your 
company,  the  responsible  officers  thereof,  that]  these  several 
concerns  bearing  these  names  were  severally  engaged  in 
the  sale  of  lubricants?  A.  As  indicated  by  some  of  my 
previous  answers,  our  company  was  unaware  of  the  ex¬ 
istence  of  these  other  companies  referred  tjo  during  the 
period  from  1895  to  1905;  and  not  knowing  of  them,  it  is 
obvious  that  we  would  not  know  that  they  were  severally 
engaged  in  the  sale  of  lubricants. 

*  #  #  *  •  #  #  j  •  •  ♦ 

1125  X-Q.  215.  Is  not  an  explanation  of  j:he  ignorance 
of  the  responsible  officers  of  Galena  A^le  Grease  Co. 

found  in  the  fact  that  no  substantial  part  of  the  business 
of  that  company  was  done,  prior  to  1905,  in  territory  in 
which  the  Cleveland  and  Warren  (Pennsylvania)  concerns 
were  located?  A.  Please  explain  what  you  mean  by  the 
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word  “territory.”  The  location  or  where  they  disposed 
of  their  merchandise? 

X-Q.  216.  You  may  answer  the  question  in  both  senses 
of  the  word, — the  two  senses  in  which  you  have  used  it  in 
your  last  preceding  answer.  A.  Not  knowing  the  territory 
claimed  to  have  been  served  by  the  above  companies,  I  am 
not  in  position  to  answer. 

*##••••••• 

X-Q.  218.  I  believe  that,  if  my  memory  serves  me  right, 
western  New  York  State  and  Pennsylvania  were  served, 
prior  to  the  year  1905,  by  Superior  Oil  Works,  Lim- 
1126  ited,  the  partnership  predecessor  of  the  petitioner. 

Now  answer  X-Q.  215  with  that  understanding.  A. 
I  am  not  prepared  to  state. 

X-Q.  219.  I  ask  you  X-Q.  215  again,  with  the  understand¬ 
ing  that  the  Cleveland  Superior  Oil  Company  served  the 
State  of  Ohio  and  the  South  Atlantic  States.  A.  I  am  not 
prepared  to  state. 

!  X-Q.  220.  Are  you  prepared  to  say  that  no  substantial 
part  of  the  lubricant  business  of  the  Galena  Axle  Grease 
Co.  was  done  in  the  territory  defined  in  my  last  few  pre¬ 
ceding  questions  as  having  been  served,  prior  to  1905,  by 
the  petitioner’s  partnership  predecessor  and  the  Cleveland 
Superior  Oil  Company?  A.  The  answer  is  no. 

X-Q.  221.  Well,  to  get  down  to  something  tangible,  do 
vou  swear  on  your  solemn  oath  that  Galena  Axle  Grease 
Co.,  prior  to  1905,  served  in  any  substantial  way,  by  its 
lubricant  business,  the  territory  defined  in  my  cross-ques¬ 
tions  No.  218,  219  and  220?  To  define  that  territory  again, 
I  name  the  western  part  of  the  State  of  New  York,  the 
State  of  Pennsylvania,  the  State  of  Ohio,  roundabout  the 
citv  of  Cleveland  in  that  State,  and  the  Atlantic  States  in 
the  South.  A.  Not  knowing  just  what  you  have  in  mind  by 
“substantial  way”,  but  assuming  that  you  mean  not  a 
inajor  portion  of  the  business,  I  would  say  we  did  not  serve 
in  a  substantial  way. 

*•#••••••• 
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1130  X-Q.  237.  You  have  made  some  Measurements, 
and  particularly  of  this  head,  respondent’s  exhibit 

30,  and  have  put  them  in  the  record  in  answering  questions. 
Considering  a  rectangular  stencil  made  from  ordinary  sten¬ 
cil  metal,  as  has  been  common  ever  since  you  went  to  work 
in  1891,  please  say  what  would  be  the  largelst  side  dimen¬ 
sions  of  such  a  rectangular  stencil  as  might  readily  be 
used  in  branding  a  straight-side  steel  drum  having  a  head 
end  such  as  respondent’s  exhibit  30.  A.  The  Universal  prac¬ 
tice,  as  I  knew’  it  in  regard  to  marking  th<t  tops  of  steel 
drums,  was  to  use  not  a  rectangular  stencil  but  a  circular 
one.  If  one  or  more  bungs  are  in  the  head,  a  cut- 

1131  out  place  w’ould  appear  in  the  stencil  to  take  care 
of  the  bung  areas.  *  *  * 


1132  X-Q.  242.  I  hand  you  a  piece  of  stiff  paper  which 
has  been  cut  to  shape.  Now’,  assuming  that  a  stencil 
had  the  same  shape  as  this  piece  of  thick  paper,  could 
that  stencil  be  used  to  brand  Respondent’s  Exhibits  30  and 
29?  A.  There  might  be  some  possible  doubt*  if  the  Exhibit 
29  had  been  painted  and  the  croze  had  become  filled  with 
paint.  It  could  very  easily  be  used  on  Respondent’s  Ex¬ 
hibit  30. 

X-Q.  243.  But  the  edge  of  a  metal  stenci^,  in  the  hands 
of  a  workman,  branding  a  w’ooden  barrel  head,  w’ould  soon 
rid  it  of  paint  in  the  croze,  assuming  the !  condition  that 
raises  your  possible  doubt;  is  that  true?  A.  I  do  not  think 
so;  it  would  take  considerable  effort  to  remove  the  paint 
from  the  croze. 

X-Q.  244.  Howr  far  from  the  edges  of  the  sides  is  the  let¬ 
tering  of  a  stencil  ordinarily  cut?  A.  They  are  sometimes 
cut  rather  close  to  the  edge.  We  have  experienced  some 
trouble  in  insisting  on  letters  being  cut  farther  from  the 
edge.  As  regards  actual  dimension  of  the  istandard  prac- 

V  *  I 

tice  of  this  spacing,  I  do  not  know. 
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X-Q.  250.  I  had  one  of  the  draftsmen  in  the  drafting  di¬ 
vision  of  the  Patent  Office  draw  a  circle  on  this  piece  of 
stiff  paper  that  I  now  show  you;  and  then  I  out- 

1133  lined  the  brass  stencil,  Petitioner’s  Exhibit  1,  within 
the  circle,  in  full  lines, — lead  pencil  lines;  and  I 

traced  the  two  letters  W  and  L  from  the  stencil  on  this 
piece  of  stiff  paper,  these  letters  W  and  L  being  the  ex¬ 
treme  letters.  I  ask  you  whether  you  believe  that  any 
capable  workman  having  due  regard  to  the  durability  of 
his  stencil  might  not  use  this  stencil  to  brand  the  heads, 
Respondent’s  Exhibits  29  and  30.  1  may  say  that  the 

broken  lines  appearing  on  the  sheet  of  paper  that  I  hand 
you  were  drawn  there  by  me  and  form  no  part  of  the  out¬ 
line  of  Petitioner’s  Exhibit  1.  A.  As  I  indicated 

1134  in  the  preceding  answer,  such  a  stencil  could  be  used 
quite  nicely  on  Respondent’s  Exhibit  30;  but  I  am 

still  of  the  opinion  that  in  the  event  the  croze  was  filled 
with  paint  on  a  barrel  such  as  represented  by  Respon¬ 
dent’s  Exhibit  29  some  damage  would  result  to  the  stencil 
if  it  was  forced  into  the  head. 

Mr.  Hamilton :  The  petitioner  offers  in  evidence  the 
sheet  of  stiff  paper  cut  to  shape  that  was  handed  the 
witness  when  he  was  asked  X-Q.  242;  and  the  officer 
i  will  please  mark  the  exhibit  as  Petitioner’s  Exhibit 
No.  169. 

(The  exhibit  was  so  marked.) 

The  petitioner  also  offers  in  evidence  the  larger 
I  sheet  of  stiff  paper  on  which  is  described  a  circle  in 
ink  and  within  this  circle  the  outline  of  the  stencil, 
Petitioner’s  Exhibit  1,  with  the  letters  W  and  L  of  the 
'  lettering  thereof  traced  with  the  stencil  in  position  on 
the  sheet  of  paper;  and  the  officer  will  please  mark  this 
exhibit  as  Petitioner’s  Exhibit  No.  170. 

(The  exhibit  was  so  marked.) 

*#**•••*#* 

X-Q.  252.  Are  not  stencils  of  a  general  rectangular 
shape,  when  delivered  to  the  customer,  formed  with  rounded 
corners?  I  mean  to  refer  here  to  the  practice  in  the  period 
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1901  to  1905.  A.  As  I  recollect,  the  usual  practice  at  that 
time  was  to  cut  the  corner  off  with  a  straight  chisel,  which 
gave  a  diagonal  line  in  the  neighborhood  of  half  an 
1135  inch.  I  believe  the  practice  of  roundihg  the  corners 
is  quite  modern. 

******#•## 

1137  X-Q.  267.  No;  I  want  no  guesses.  The  office  of 
president  of  the  respondent  corporation  is  the  high¬ 
est  salaried  office  in  your  company;  is  it?  A^  At  the  pres¬ 
ent  time  it  is. 

X-Q.  268.  The  stock  of  the  respondent  corporation  is 
closely  held;  is  it?  A.  In  a  way  yes,  and  in  a  way  no. 

X-Q.  269.  Well,  for  the  benefit  of  the  Examiner  who  will 
pass  on  this  contested  case,  please  elucidate.  A.  If  you 
mean  the  number  of  names  to  which  stock  is  issued,  yes; 
but  if  you  mean  the  number  of  people  who  may  participate 
in  the  earnings  of  the  corporation,  I  might  say  no,  because 
a  substantial  portion  is  held  in  the  name  ofj  another  cor¬ 
poration,  and  I  do  not  know  how  many  people  are  members 
of  that  corporation. 

X-Q.  270.  You  yourself  are  the  owner  of  a  sub- 

1138  stantial  block  of  the  stock  of  the  respondent  corpora¬ 
tion;  is  that  true?  A.  Not  knowing  again  what  you 

mean  by  “substantial,”  I  might  even  say  I  holjil  only  a  small 
part  of  the  stock  of  the  Galena  Manufacturing  Company. 

X-Q.  271.  Well,  as  such  things  go,  you  will  not  deny  that 
it  would  require  a  substantial  sum  of  money  to  purchase 
your  holding;  will  you?  A.  How  much  will  you  give  me 
for  it? 

X-Q.  272.  I  do  not  believe  that  I  have  enough  money  to 
buy  it;  but  I  ask  you  kindly  to  answer  the  question.  A.  I 
rather  think  you  have;  as  indicated  above,  it  would  not 
take  very  much. 

X-Q.  273.  But  taken  with  your  position  and  with  your 
holdings  of  stock  or  shares  in  the  respondent  corporation, 
it  would  certainly  be  fair  to  say  that  you  are  interested  in 
the  outcome  of  this  controversy;  is  that  true?  A.  As  pres- 
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ident  of  the  Galena  Manufacturing  Company,  it  is  my  duty 
to  protect  our  company  from  a  wrongful  use  of  trade¬ 
marks.  if  1  fail  to  do  so,  I  fear  my  salary  would  stop 
rather  abruptly,  and  being  in  the  employ  of  tne  company, 
and  with  a  very  small  holding  of  stock,  1  simply  must  look 
out  for  the  protection  of  the  company’s  interests. 

X-<^.  274.  Kelatives  of  yours,  by  blood  and  marriage, 
have  substantial  holdings  in  the  stock  of  the  respondent 
corporation,  or  in  the  company  that  has  a  substantial  hold¬ 
ing  therein?  A.  I  would  like  you  to  understand  that  it  is 
my  ability  to  handle  the  company’s  alfairs  that  keeps  me 
in  my  present  position.  In  my  answer  to  your  question 
X-Q.  269  1  indicated  that  a  very  substantial  portion  is  held 
in  the  name  of  another  corporation,  and  1  do  not  know  liow 
many  people  are  members  of  tnat  corporation ;  1  mignt  add 
further  1  do  not  know  who  the  people  are,  and  might  add 
still  further  that  this  substantial  portion  is  a  very 
1139  large  majority  of  the  shares  of  stock.  Therefore  you 
will  see  that  my  salary  depending  upon  my  success¬ 
ful  handling  of  the  company’s  affairs  compels  me  to  take 
care  of  such  matters. 

X-g.  27b.  But  1  asked  you  in  the  last  preceding  question 
about  relatives  of  yours  by  either  blood  or  marriage;  and 
1  cannot  discern  one  word  in  your  answer  that  applies  to 
them,  if  any  you  have.  A.  In  reply  to  that  part  of  your 
inquiry,  1  also  state  that  the  holdings  of  stock  by  relatives 
are  very  small,  indeed;  1  cannot  seem  to  make  you  under¬ 
stand  that  by  ail  odds  the  major  portion  of  the  stock  of 
this  company  is  held  by  another  corporation.  My  interest 
in  this  matter,  as  1  stated  above,  is  very  principally  due 
to  the  fact  that  that  is  the  kind  of  service  1  am  paid  to 
give  them. 

!  X-Q.  276.  And  you  certainly  agree  that  an  unsuccessful 
outcome  of  this  contested  case  for  your  corporation  would 
be  considered  an  unsuccessful  handling  of  the  company’s 
affairs;  do  you  not?  A.  Not  necessarily. 

X-Q.  277.  Might  not  the  outcome  of  this  contested  case, 
if  adverse  to  your  company,  affect  your  position  with  the 
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respondent  corporation?  A.  Not  having  discussed  that 
possibility,  I  am  not  prepared  to  say. 

X-Q.  278.  How  many  employees  were  there  with  Galena 
Axle  Grease  Co.  at  the  time  that  you  entered  its  employ  in 
1891?  I  exclude  from  consideration  officers  of  the  corpora¬ 
tion.  A.  In  the  neighborhood  of  twelve  or  fifteen. 

X-Q.  279.  As  time  went  on,  this  number  increased;  is 
that  true?  A.  It  is. 

X-Q.  280.  Would  you  say  that  the  increase  was  progres¬ 
sive  in  character,  gradual?  A.  It  cculd  hardly  be 

1140  an  increase  unless  it  was  progressive,  I  would  say 
there  has  been  a  more  or  less  constant  increase. 

X-Q.  281.  And  this  “more  or  less  constant  increase”  re¬ 
sulted  in  your  company’s  having  how  many  employees  at 
the  time  that  you  graduated  from  college  in  1901?  A.  In 
the  neighborhood  of  sixteen. 

X-Q.  282.  And  I  ask  you  the  same  question  with  the  year 
1905, — February  20,  1905,  as  the  critical  date.  A.  In  the 
neighborhood  of  twenty  to  twenty-five. 

X-Q.  283.  After  your  graduation  from  college  in  1901, 
you  took  your  place  among  regular  employee^  of  the  Galena 
Axle  Grease  Company  as  designing  engineer  and  drafts¬ 
man;  is  that  understanding  correct?  A.  It  is. 

•  •••••••#* 

1141  X-Q.  288.  There  was  a  superintendent  at  the  re¬ 
spondent  corporation  prior  to  February  20,  1905, 

who  was  not  yourself ;  is  that  true  ?  A.  That  is  true,  and 
I  assisted. 

***•*•«•*« 

X-Q.  290.  You  do  not,  on  your  oath,  deny  that  the  re¬ 
spondent’s  documentary  exhibits  numbered  from  3 

1142  on  refreshed  your  memory  with  regard  to  the  mat¬ 
ter  about  which  you  testified  with  these  documentary 

exhibits  before  you?  Is  that  so?  A.  I  would  like  you  to 
understand  that  the  exhibits  covering  these  invoices  were 
removed  from  our  files  by  one  of  our  clerks,  whose  instruc- 
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tions  had  been  to  remove  from  each  year’s  file  about  one 
invoice  covering  purchase  of  some  material  bearing  the 
trade-mark  “Superior”.  This  collection  was  submitted  to 
Mr.  Munden  as  typical  of  what  might  be  produced,  and  it 
was  rather  a  surprise  to  me  that  the  same  was  introduced 
as  evidence  at  this  time;  and  I  think,  in  view*  of  the  fact 
that  beyond  one  hasty  glimpse  over  these  papers  before 
bringing  them  in  to  Chicago  and,  as  you  might  say,  the 
refreshening  of  my  memory  under  rather  a  strain  on  the 
witness  stand,  it  was  mighty  little  preparation  to  have  be¬ 
fore  being  asked  to  recite  from  memory  such  a  list. 

#*#**••*** 

'  X-Q.  298.  I  hand  you  a  certified  copy  of  the  back  cover, 
both  sides  of  the  title  page  and  page  27  of  a  publication  en¬ 
titled:  “Cyclopedia  of  the  Manufacture  and  Products  of 
the  United  States,  New  York,  1900”;  and  I  call  your 

1145  attention  particularly  to  page  (bottom  numbering) 
27,  and  ask  you  whether  what  is  there  recorded  un¬ 
der  43  aids  you  in  any  way  to  answer  my  cross-questions 
No.  295  and  the  following?  A.  It  does  not.  We  note  the 
statement  “shipping  drums.”  There  is  no  question  but 

what  some  type  of  steel  drum  wTas  produced  at  that 

1146  time;  but  all  the  information  that  can  be  obtained 
indicates  that  such  drums  were  not  straight-side 

steel  drums.  *  *  *  I  may  conjecture  that  it  was  the  old 
type  bilge  brazed  steel  drums,  which  were  notoriously  un¬ 
satisfactory  for  shipping. 

##*****#*• 

X-Q.  300.  Your  contention  is  that  the  bilge  type,  or  bar¬ 
rel  type  container,  when  made  of  steel,  is  not  a  practicabil¬ 
ity, — a  commercially  useful  article;  is  it?  A.  The  barrels 
of  this  type  did  not  enter  very  actively  into  the  market  be¬ 
cause,  as  I  pointed  out  before,  they  were  unsatisfactory,  and 
in  addition  to  that  they  were  so  high-priced  that  they  could 
not  compete  wfith  the  wood  barrel. 
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1150  X-Q.  309.  When  did  you  first  have  knowledge  of 
the  Pennsylvania  Grade  Crude  Oil  Association?  A. 
About  the  first  of  1929. 

*#•*#**••• 

Depositions  On  Behalf  of  The  Respondent  (Appellant): 

Continued. 

Pltff.-appellant’s  exhibit  39:  pages  8  to  15.  Transcript 
OF  RECORD,  PAGES  1054  TO  1061. 

AUGUST  W.  EISZNER. 

(See,  also,  Appellant’ s  App.,  pages  110  to  120) 
*##*###*** 
Cross-examination  by  Mr.  Hamilton. 

1056  X-Q.  17.  Can  you  state  briefly,  please,  what  is  the 
definition  of  the  word  “chime”?  A.  The  chime  of  a 

barrel  is  the  end  from  the  head  to  the  outside  of  the  stave. 

X-Q.  18.  Now,  in  answering  question  6,  under  what  un¬ 
derstanding  of  the  phrase,  “within  the  chime  of  a  head  of  a 
commercial  barrel  for  the  shipment  of  oil,”  did  you  an¬ 
swer  that  question?  Your  answer  is :  “aboujt  19%  inches.” 
A.  From  the  lower  edge  of  the  chime,  where  it  meets  the 
head,  to  the  same  point  at  the  opposite  edges. 
##*•###*•# 

X-Q.  27.  Do  you  mean  to  swear,  after  the  long 

1057  lapse  of  years,  that  you  actually  saw,  with  your  own 
eyes,  and  knew  of  your  own  knowledge,  the  dimen¬ 
sion  or  diameter  of  the  head  of  oil  barrels  made  by  a  con¬ 
cern  at  Marcus  Hook,  Pennsylvania?  A.  I  did  not. 

X-Q.  28.  I  ask  you  the  same  question  with  regard  to  the 

concern  or  concerns  at  Oil  City,  Pennsylvania?  A.  I  do 

€ 

not. 

X-Q.  29.  I  ask  you  the  same  question  with  regard  to  the 
concern  at  Cleveland,  Ohio  ?  A.  I  do  not. 
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X-Q.  30.  My  understanding  is  that  you  did  not  mention 
any  concern  located  at  Erie,  Pennsylvania?  A.  No,  I  did 
not. 

X-Q.  31.  If  a  concern  buying  oil  furnished  its  own  oil 
i  barrels  to  the  oil-selling  concern,  you  would  not  know 
1058  of  the  dimension,  or  dimensions  that  you  have  given 
in  your  testimony  as  being  the  dimension  or  dimen¬ 
sions  of  the  oil  barrels  so  furnished,  would  you?  A.  Oil 
barrels  were  standard  size,  made  from  34-inch  staves  with 
a  head  of  20 y>  inch,  and  the  difference  in  gallonage  was 
only  made  up  by  an  occasional  increase  in  bilge.  Does  that 
answer  what  you  want? 

X-Q.  32.  No;  it  does  not,  Mr.  Eiszner.  I  ask  the  officer 
to  read  that  question  again,  and  if  you  cannot  grasp  it  I 
will  re-phrase  it.  A.  Naturally  not ;  neither  would  you. 

*##■*  *#*•*• 

i  X-Q.  34.  You  mean  that  you  do  not  know?  A.  I  do  not 
know. 


Mr.  Hamilton:  The  cross-examination  of  this  wit¬ 
ness  was  conducted  by  me,  under  the  objections  already 
raised,  and  without  waiving  any  right  obtained  by  mak¬ 
ing  such  objections,  but  insisting  upon  each  and"  every 
of  them.  I  also  desire  to  be  noted  on  the  record 
Mr.  Charles  E.  Eustice  was  present  during  the  exam¬ 
ination  of  this  witness.  I  may  also  say  that  Mr.  Cogs¬ 
well  was  likewise  present. 

( Cross-examination  closed.) 

***••##•*# 

Re-cross  examination  by  Mr.  Hamilton. 

Ke-X-Q.  39.  What  was  the  diameter  of  the  wooden 
1059  barrel  used  for  oil  shipment  and  storage,  taken 
i  across  the  extremity  of  the  chime;  that  is,  consider¬ 
ing  the  top  of  the  barrel,  what  was  the  diameter  across  the 
upper  end  of  the  chime?  A.  21  inches. 
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Re-X-Q.  45.  And  now  you  have  answered  Re-X-Q 
1061  42  to  the  best  of  your  ability?  A.  Yes,  sir. 

Re-X-Q.  46.  You  said  in  answer  to  Re  -X-Q.  39  that 
the  diameter  across  the  upper  end  of  the  chime  at  the  top 
of  the  barrel  was  21  inches.  Was  that  inside  or  outside 
measurement?  A.  That  was  outside  measurement,  as  you 
requested. 

Re-X-Q.  47.  I  think  that  the  question  is  nop  susceptible 
of  being  construed  as  a  question,  asking  for  jthe  diameter 
across  the  outside  of  the  chime;  however,  I  Will  ask  you 
now  definitely  what  was  the  diameter  taken  across  the  up¬ 
per  extremity  of  the  chime  and  within  the  chijne, — that  is, 
the  inside  diameter?  A.  21  inch,  for  both  th^  dimensions 
asked  for. 

Re-X-Q.  48.  The  dimensions  were  then  the  s4me?  A.  Yes. 

Re-X-Q.  49.  That  is,  the  upper  edge  of  the  ihirne,  at  the 
top,  was  sharp,  is  that  so?  A.  Yes,  sir. 


Mr.  Hamilton :  The  re-cross  examination 
ness  was  conducted  under  the  same  saviji 
has  already  been  made  of  record  by  coi^ 
petitioner. 

( Re-cross  examination  closed.) 
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Pltff.-appellant’s  exhibit  39:  pages  70  to  78. 

OF  RECORD,  PAGES  1116  TO  1124. 

AUGUST  W.  EISZNER.  (Recalled) 

(See,  also,  Appellant's  App.,  pages  155  to  165). 


Q.  18.  Have  you  made  any  further  i 
1116  as  to  the  effect  on  your  business  of  the 

of  the  straight-side  steel  drum?  A.  Yek  sir. 


investigation 

introduction 


# 
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Cross-Examination  by  Mr.  Hamilton. 

Mr.  Hamilton:  The  cross-examination  of  this  wit- 

1119  ness  is  taken  up  and  proceeded  with  by  counsel  for 
the  petitioner  without  waiving  in  the  slightest  de¬ 
gree  any  objection  heretofore  made  of  record  at  this 
hearing,  that  is,  from  its  beginning,  on  Tuesday,  March 
26th  last,  to  and  including  this  day,  or  any  objection 
that  may  be  made  under  the  stipulation  entered  into 
by  counsel  following  Q.  87  of  the  direct  examination 
of  Mr.  Eustiee;  but,  on  the  contrary  thereof,  insisting 
upon  and  maintaining  each  and  every  of  said  objec¬ 
tions. 

•  *  *  #  #  • 

X-Q.  40.  Referring  to  the  pages  of  the  book,  re- 

1120  spondent’s  exhibit  31,  to  which  you  have  made  refer¬ 
ence  in  your  examination  this  afternoon,  please  say 

1121  in  whose  handwriting  these  entries  on  these  pages 
were  made.  A.  They  were  made  by  my  brother,  John 

F.  Eiszner,  who  was  manager  and  salesman  at  our  Stock 

Yard  plant,  in  Chicago. 

•  *  *  *  #  *  •••* 

RX-Q.  50.  The  matter  of  price,  then,  entered;  did 

1123  it?  A.  That  was  a  factor. 

RX-Q.  51.  In  your  answer  to  RD-Q.  48  you  used  the 

words  “I  suppose.”  Do  you  mean  to  intimate  that  that 
part  of  your  answer  is  based  on  surmise  and  is  not 

1124  based  on  anything  of  which  you  have  personal  knowl¬ 
edge,  by  which  I  mean  to  exclude  hearsay,  or  the 

like?  A.  I  surmise. 


Mr.  Hamilton:  Recross  examination  closed. 


* 
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Depositions  On  Behalf  of  The  Respondent  (Appellant) : 

Continued. 

Pltff.- Appellant’s  exhibit  39,  pages  112  to  133. 
Transcript  of  record,  pages  1158  to  1179. 

J.  MERLE  FINNEY.  | 

(See,  also,  Appellant’s  App.,  pages  165  to  175). 

*  •  *  *  #  *  *  *  *  * 

Cross-Examination  of  J.  Merle  Finney  (Continued). 

X-Q.  86.  Do  you  personally  know  Mr.  R.  H.  Wal- 

1173  dron,  Vice  President  of  the  American  Steel  Package 
Company?  A.  Yes. 

X-Q.  87.  In  the  second  paragraph  of  a  letter  written  by 
Mr.  Waldon  to  me  under  date  of  the  21st  ultimo,  he  says: 

1174  “We  can,  however,  state  that  the  fir^t  steel  pack¬ 
ages  made  by  this  company  w*ere  the  straight  side 

drum  type  such  as  are  in  use  at  the  present  time  and 
the  first  of  these  were  made  about  1901).  We  have 
never  made  a  package  of  the  bilge  type.  ’ 

So  that  you  may  have  the  whole  letter  before  you,  I  hand 
it  to  you ;  and  I  ask  you  whether  there  is  not  a  discrepancy 
between  your  testimony  and  what  Mr.  Waldron  has  said  in 
this  second  paragraph.  A.  My  testimony  liafe  been  based 
on  my  personal  knowledge,  and  pertains  to  the  type  and 
styles  of  barrel  we  manufacture. 

X-Q.  88.  But  I  call  your  attention  to  your  answer  to 
Q.  20,  wherein  there  is  no  limitation  to  any  particular  type 
or  stvle  of  barrel  other  than  that  which  is  described  as 
“straight  side  steel  drum.”  Now,  do  you  not  wish  to  limit 
or  modify  your  answer  to  Q.  20?  A.  My  answer  to  Q.  20 
was  based  on  the  knowledge  we  had  at  the  time  of  entering 
into  manufacture  of  steel  barrels  and  drums,  and  we  were 
not  aware  of  any  other  than  straight  side  barrels  or  drums 
being  manufactured  at  that  time. 


194  Pet.’s  Proofs  in  rebuttal:  Testimony  of  Mook. 

X-Q.  94.  So,  Mr.  Finney,  there  is  no  quarrel  be- 
1176  tween  you  and  Mr.  Waldron’s  statement,  made  in 
the  second  paragraph  of  his  letter,  is  that  true: 
A.  That  is  true. 

By  Mr.  Hamilton :  The  petitioner  offers  in  evidence 
the  letter  from  R.  H.  Waldron,  Vice  President,  the 
American  Steel  Package  Company,  Defiance,  Ohio; 
and  the  officer  is  requested  please  to  mark  this  letter 
Petitioner’s  Exhibit  175,  Waldron  Letter.  This  letter 
was  marked  for  identification  as  Petitioner’s  Exhibit 
175  at  the  conclusion  of  the  hearing  on  Friday,  March 
29,  1935. 

#  #*•••*##• 

V. 

The  Warren  User  By  The  Petitioner  (Intervener). 

Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 

Petitioner’s  main  record  (Pltff.- Appellant’s  ex.  37) 
pages  376  to  416.  Transcript  of  record,  pages  806  to 
848. 

I  ANDREW  G.  C.  MOOK. 

(See,  also,  Appellant’s  App.,  pages  83  to  90). 

#  #**##*##* 

Q.  2.  Where  do  you  reside?  A.  5  Franklin  Street, 
806  Warren,  Pa. 

Q.  3.  How  old  are  you,  Mr.  Mook?  A.  Sixty-eight, 
the  third  day  of  July  last. 

!  Q.  4.  Are  you  employed  at  present?  A.  Retired.  Doing 
nothing. 

i  Q.  5.  How  long  have  you  been  retired  from  active  em¬ 
ployment?  A.  Two  years  this  fall. 

i  Q.  6.  Are  you  familiar  with  the  making  of  wooden  bar¬ 
rels  of  full  size  or  capacity  for  the  delivery  and  storage  of 
lubricating  oils?  A.  Yes,  for  both  lubricating  and  refined. 

Q.  7.  When  did  you  first  take  up  work  connected  with 
the  manufacture  of  such  wooden  oil  barrels?  A.  1885. 
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Q.  8.  By  whom  were  you  then  employed  and  where?  A. 
Well,  I  was  employed  by  A.  L.  Confer, — that  was  the  name 
of  the  man,  who  was  at  the  head  of  this  refinery,  The  Em¬ 
pire  Oil  Works. 

Q.  9.  Where  was  the  Empire  Oil  Works  located?  A. 
Reno,  Venango  County,  Pennsylvania. 

Q.  10.  How  long  did  you  continue  in  the  employment  of 
this  concern,  The  Empire  Oil  Works?  A.  Ten  years. 

Q.  11.  Please  state  what  were  the  duties  of  your  employ¬ 
ment  during  these  ten  years,  from  18S5  to  1895,  at  the  plant 
of  the  Empire  Oil  Works.  A.  Well,  my  dutie  s  were  varied. 

Q.  12.  Were  you  employed,  in  that  plant,  i:i  any  particu¬ 
lar  part  or  division  of  it  during  these  ten  years?  A.  I 
807  was  employed  in  the  making  of  wooden  oil  barrels, 
also  the  driving,  gluing,  painting,  filling  and  loading 
of  same. 

Q.  13.  What  was  the  capacity  of  the  oil  barrels,  approxi¬ 
mately,  that  you  made  at  the  Empire  Oil  Works?  A.  Well, 
they  would  vary  from  fifty  to  fifty-three  gallons. 

Q.  14.  What  was  your  next  employment,  by  whom  and 
where?  A.  By  the  Seneca  Oil  Works,  Wai[ren,  Pennsyl¬ 
vania. 

Q.  15.  How  long  did  you  continue  in  the  employ  of 
Seneca  Oil  Works?  A.  Fourteen  years 

Q.  16.  What  were  the  duties  of  your  employment  with 
the  Seneca  Oil  Works?  A.  Well,  they  varied  there,  too. 

Q.  16A.  Was  there  a  cooperage  division,  as  a  part  of  the 
Seneca  Oil  Works?  A.  No. 

Q.  17.  Please  state  what  your  duties  were  at  the  Seneca 
Oil  Works,  stating  them  or  describing  them  so  fully  as  to 
be  understood.  A.  For  the  first  few  months  I  was  em¬ 
ployed  in  the  Filtering  Department,  from  there  I  was  trans¬ 
ferred  to  what  we  call  the  Barrel  House,  where  oil  barrels 
were  prepared,  filled  and  loaded  for  shipment. 

Q.  18.  Was  your  employment  at  Seneca  Oi'.  Works,  War¬ 
ren,  Pa.,  in  the  Barrel  House  Part  or  Division  of  Seneca 
Oil  Works,  continuous  during  the  fourteen  years  next  pre¬ 
ceding  the  year  1909? 
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By  Mr.  Munden:  Objected  to  as  leading. 

A.  It  was. 

i  Q.  19.  After  you  started  work  in  the  Barrel  House  at 
Seneca  Oil  Works,  was  your  employment  in  that  part  of 
the  plant  exclusive,  leaving  out  of  consideration  the  time, — 
a  few  months, — that  you  spent  in  the  Filtering  Depart¬ 
ment!  A.  Yes,  it  was. 

By  Mr.  Munden:  The  last  preceding  question  ob¬ 
jected  as  leading. 

i  By  Mr.  Hamilton:  Mr.  Munden  is  entirely  too  late 
with  his  objection.  The  question  was  answered  before 
Mr.  Munden  made  his  objection. 

Q.  20.  After  you  left  the  employ  of  the  Seneca  Oil 
Works,  what  did  you  next  do, — what  position  did  you 
808  take!  A.  County  Commissioner  of  Warren  County, 
Pa. 

Q.  21.  How  long  did  you  continue  as  county  com¬ 
missioner  ?  A.  Eleven  years. 

Q.  22.  During  your  employment  at  the  Empire  Oil 
Works,  Reno,  Pennsylvania,  for  ten  years,  were  you  en¬ 
gaged  in  the  manufacture  or  making  of  new  wooden  oil 
barrels?  A.  I  was.  I  might  answer  that  by  saying  part  of 
the  time.  I  told  vou  before  mv  duties  were  varied. 

Q.  23.  What  other  duties  did  you  have  connected  with  the 
manufacture  of  wooden  oil  barrels  at  this  Empire  Oil 
Works?  A.  Part  of  the  time  was  devoted  to  driving,  gluing, 
painting  and  filling  of  oil  in  the  barrels. 

Q.  24.  During  your  employment  at  Empire  Oil  Works, 
did  you  work  upon  used,  that  is,  second-hand,  wooden  oil 
barrels  ? 

By  Mr.  Munden:  Objected  to  as  leading. 

A.  Yes,  to  a  certain  extent. 

Q.  25.  What  was  the  object  of  that  work?  A.  Well,  we 
used  second-hand  barrels  by  having  them  returned  to  us — 
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occasionally  bought  second-hand  barrels,  but  Our  main  trade 
was  new  barrels. 

Q.  26.  What,  if  anything,  did  you  do  to  these  second¬ 
hand  or  used  wooden  oil  barrels,  in  case  it  was  necessary 
to  do  anything?  A.  Well,  in  some  cases  it  was  necessary 
to  take  out  broken  staves,  a  broken  head  and  making  such 
repairs  as  might  be  required  for  such  barrelsf 
Q.  27.  Turning  now  to  your  employment  with  the  Seneca 
Oil  Works  at  Warren,  Pa.,  what  were  used  byr  that  concern 
in  the  line  of  wooden  oil  barrels, — entirely  now  barrels,  or 
used  barrels,  or  both  entirely  new  barrels  and  used  barrels? 
A.  Mostly  new  barrels,  but  some  second-hand  barrels. 

*  ***##*##* 

Q.  30.  Did  Seneca  Oil  Works  of  Warren,  jPa.,  buy  new 
wooden  oil  barrels  from  others?  A.  Tfyey  did. 

809  Q.  31.  For  how  much  of  the  period  of  your  em¬ 
ployment  at  Seneca  Oil  Works  for  fourteen  years 
was  this  true, — that  is,  did  they  buy  new  wooden  oil  barrels 
from  others, — for  the  entire  period  of  your  employment  or 
part  of  it? 

By  Mr.  Munden :  Question  objected  to  for  the  reason 
witness  has  not  been  qualified  to  answer  such  a  ques¬ 
tion. 

By  Mr.  Hamilton:  The  witness  was  qualified  by  his 
last  preceding  answer;  to  the  question  and  answer  no 
objection  was  made. 

A.  Entire  period. 

Q.  32.  From  whom  did  these  new  wooden  oil  barrels 
come  to  Seneca  Oil  Works? 

By  Mr.  Munden:  Same  objection  as  to  preceding 
question. 

A.  A.  Knabb  &  Company,  Warren,  Pennsylvania ;  H.  G. 
Rush  &  Company,  Oil  City,  Pa. 

Q.  33.  Was  the  Warren  plant  of  A.  Knabb  &  Company  a 
branch  or  was  it  the  main  plant? 

By  Mr.  Munden:  Same  objection. 
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A.  I  know  of  two  plants — A.  Knabb  &  Company,  War¬ 
ren;  also,  A.  Knabb  &  Company,  Marcus  Hook,  Pennsyl¬ 
vania. 

i  Q.  34.  During  the  period  of  your  employment  with 
Seneca  Oil  Works  of  Warren,  Pa.,  were  there  used  at  their 
plant  any  used  or  second-hand  wooden  oil  barrels?  A.  Yes, 
there  was. 

810  Q.  34A.  Of  whose  manufacture  were  these  used 
wooden  oil  barrels? 

By  Mr.  Munden :  Same  objection.  Witness  not  qual¬ 
ified*. 

A.  I  could  not  say  as  some  were  purchased  from  Buffalo 
and  other  points.  I  could  not  say  as  to  who  manufactured 
them. 

Q.  35.  Are  you  able  to  say  whether  any  of  the  used 
wooden  oil  barrels  that  were  employed  by  Seneca  Oil  Works 
had,  as  their  origin,  either  A.  Knabb  &  Company  or  H.  G. 
Rush  &  Company?  A.  Yes,  some  of  them  did. 

*  *•••••*#• 

Q.  38.  Then  1  ask  you  not  as  to  all  the  second-hand  bar¬ 
rels  but  only  as  to  whether  any  of  them  had,  as  their  origin 
of  manufacture,  the  two  firms  or  concerns  above  named — 
A.  Knabb  &  Co.  and  H.  G.  Rush  &  Co.? 

By  Mr.  Munden:  Same  objection  as  above.  Witness 
not  qualified. 

A.  Well,  our  local  trade  where  we  shipped  A.  Knabb  & 
Co.  and  H.  G.  Rush  &  Co.,  barrels,  they  were  returned  to  us; 
but,  as  to  the  origin  of  the  barrels  coming  from  other 
points,  I  could  not  say  as  to  who  manufactured  those  bar¬ 
rels. 

Q.  39.  Were  you  at  this  time  sufficiently  familiar  with 
the  wooden  oil  barrels  manufactured  by  these  two 

811  concerns  as  to  be  able  to  identify  them,  after  thev 
had  been  used?  A.  Some  of  them,  yes,  for  the  reason 

of  the  brands  placed  on  them  before  shipping  out. 
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Q.  41.  In  your  answer  to  Q.  27,  you  stated  that,  during 
your  employment  with  the  Seneca  Oil  Works  at  Warren, 
some  second-hand  barrels  were  employed  by  ithe  Seneca  Oil 
Works.  What,  if  anything,  did  you  have  to  do  with  those 
second-hand  barrels?  A.  What  do  you  mean  by  “em¬ 
ployed”? 

Q.  42.  1  mean,  in  connection  with  second-hand  wooden  oil 
barrels,  to  use  the  word  “employed”  as  having  the  meaning 
of  made  use  of,  utilized.  A.  In  some  cases,  it  was  necessary 
perhaps  to  remove  a  broken  stave  or  broken  head, 
812  and,  in  other  cases,  the  barrels  had  !aid  out-doors, 
dried  out,  it  was  necessary  to  take  up  the  hoops  of 
same.  Further,  to  make  them  useful  was  to  reglue,  repaint, 
rebrand  and  fill. 

Q.  43.  Would  the  word,  re-condition,  express  the  work 
that  was  done  upon  second-hand  or  used  wooden  oil  barrels 
at  Seneca  Oil  Works? 

By  Mr.  Munden :  Objected  to  as  leading. 

A.  Yes,  it  would. 

Q.  44.  And  was  it  a  part  of  your  duties  there  to  re-condi¬ 
tion  used  wooden  oil  barrels,  as  stated  in  vour  answer  to 
Q.  42? 

Mr.  Munden:  Objected  to  as  leading. 

A.  It  was  my  duty  to  re-condition. 

Q.  45.  For  how  much  of  the  period — fourteen  years — 
that  you  were  employed  at  Seneca  Oil  Works,  did  you  re¬ 
condition  second-hand  wooden  oil  barrels?  A.  As  I  said 
before,  after  the  first  few  months  I  was  in  the  Filtering  De¬ 
partment,  it  was  my  duty  to  re-condition  such  second-hand 
barrels  as  we  might  have  used,  but  the  bulk  of  barrels  used 
by  us  were  new,  wooden  barrels. 

Q.  46.  And  did  this  continue  to  be  your  duty  throughout 
the  entire  period  of  your  employment  by  Seneca  Oil  Works 
leaving  out  of  consideration  the  time  spent  in  the  Filtering 
Department  of  that  concern? 
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By  Mr.  Munden:  Objected  to  as  leading. 

A.  It  was  my  duty. 

Q.  47.  You  have  given  us  the  capacity  or  gallonage  of  the 
barrels  that  were  handled  by  you  at  Empire  Oil  Works  at 
Reno,  in  your  answer  to  Q.  13.  Please  state  what  was  the 
capacity  or  gallonage  of  the  wooden  oil  barrels,  both  new 
and  second-hand,  that  were  handled  by  you  at  the  plant  of 
the  Seneca  Oil  Works.  A.  You  have  your  plants  mixed. 

Q.  48.  Please  note  that  I  stated  in  my  last  preceding 
question  that  you  had  already  given  us,  in  your  an- 
813  swer  to  Q.  13,  the  capacity  or  gallonage  of  oil  barrels 
at  Empire  Oil  Works  at  Reno.  Now  I  ask  you  what 
was  the  gallonage  or  capacity  of  wooden  oil  barrels,  both 
new  and  second-hand,  that  were  handled  by  you  at  the  plant 
of  the  Seneca  Oil  Works,  at  Warren?  A.  The  new  barrels, 
the  capacity  would  be  the  same  as  I  stated  they  were  at  Reno 
— from  fifty  to  fifty-three  gallons.  But  on  a  second-hand 
barrel  that  had  been  in  use,  filled  and  refilled,  might  occa¬ 
sionally  after  hoops  being  taken  up  and  redriven,  reach  a 
capacity  of  forty-eight  or  forty-nine  gallons. 

i  Q.  49.  During  your  employment  at  the  Empire  Oil  Works 
at  Reno  and  the  Seneca  Oil  Works  at  Warren,  did  you  have 
occasion  to  handle,  in  the  course  of  your  duty,  any  half¬ 
barrels — wooden  half-barrels  for  use  in  the  delivery,  ship¬ 
ment  and  storage  of  lubricating  oils  and  refined  petroleum 
products? 

By  Mr.  Munden :  Objected  to  as  leading  and  as  quite 
evidently  fishing  for  an  answer  inconsistent  with  the 
witness’  previous  answers  as,  for  example,  Q.  13  and 
Q.  48. 

A.  Occasionally  I  used  them  for  shipping.  Had  no  ex¬ 
perience  in  the  manufacture  of  half-barrels. 

!  Q.  50.  What  was  the  capacity  of  such  half-barrels?  A. 
0»h,  30,  31  or  32  gallons. 

Q.  51.  Does  your  last  preceding  answer  apply  to  the 
period  embraced  between,  say,  Jan.  1,  1901,  and  the  first 
of  1905 — Jan.  1, 1905? 
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i 

By  Mr.  Munden :  Objected  to  for  the  reason  that  it 
has  not  been  shown  that  the  witness  is  qualified  to  an¬ 
swer  correctly  concerning  this  specific  period  so  many 
years  ago. 

A.  It  does. 

Q.  52.  How  have  been  and  how  are  now  designated,  in  the 
oil  industry,  wooden  oil  barrels  having  a  capacity  of 
814  about  fifty  gallons?  A.  Well,  ther^  are  very  few 
being  used  at  the  present  time,  but  during  my  time 
in  the  barrel  business  they  averaged,  new  Wooden  barrels, 
fifty  to  fifty-three  gallons. 

*#**•*•*#* 


Q.  55.  Then  I  will  ask  you  now  whether  the  term,  “full- 
size”,  was  used  as  a  designation  for  a  wooden  oil  barrel  in 
the  oil  trade  or  industry?  A.  Full-size — yes. 

Q.  56.  Now  I  will  ask  you,  what  was  the  capacity 
815  or  gallonage  of  a  full-size  wooden  oil  barrel?  A. 

Fifty  to  fifty-three  gallons. 

Q.  57.  Was  this  designation,  “full-size”,  used  during 
the  entire  term  or  period  of  your  employment,  twenty-four 
years  prior  to  1909,  or  for  only  a  part  of  that  period,  as  a 
designation  of  a  wooden  oil  barrel  having  the  capacity  just 
stated  by  you — fifty  to  fifty-three  gallons?  A.  For  oil  pur¬ 
poses — the  full  term. 

Q.  58.  Now  I  ask  you  what  was  the  diameter  dimension 
of  the  head — by  which  I  mean  either  end,  top  or  bottom — of 
a  full-sized  wooden  oil  barrel,  before  the  insertion  of  the 
head  in  the  barrel,  in  other  words,  over-^11?  A.  A  new 
barrel  head — 214/2  inches  diameter. 

Q.  59.  Can  you  say  what  was  the  like  diameter  dimension 
of  the  head  of  a  second-hand  or  used  wooden  oil  barrel? 
A.  They  would  vary  for  the  reason  that  a  barrel  which  had 
laid  out,  and  become  well  seasoned,  the  staves  more  so  than 
the  head  of  the  barrel,  would  require  that  particular  head 


might  have  to  be  pared  down,  which  would 
smaller  than  when  it  was  new. 


Imake  the  head 
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Q.  60.  Wliat  variation  would  you  say — by  how  much 
smaller  according  to  your  experience?  A.  I  would  say 
from  an  eighth  to  a  quarter  of  an  inch. 

Q.  61.  Were  these  dimensions  that  you  have  just  given 
for  new  and  second-hand  wooden  oil  barrels — the  head- 
portion  of  them — true  for  the  entire  period  of  your  connec¬ 
tion  with  the  oil  trade  or  industry  and  therefore  including 
the  period  1901  to  1905,  or  for  only  a  portion  of  your  period 
of  employment  of  twenty-four  years?  A.  The  entire  period. 

Q.  62.  And  when  the  barrel  head  was  inserted  in  the  bar¬ 
rel — a  full-size  wooden  oil  barrel — what  was  the  diameter 
of  the  yjortion  of  the  head  left  in  the  clear  for  branding  and 
the  like,  that  is,  between  the  lower  edge  of  the  chime?  A.  It 
would  be  about  20%  inches. 

***#**#*## 

Q.  70.  Of  what  is  this  wooden  article,  this  barrel 

817  head  of  a  wooden  oil  barrel  typical  or  a  facsimile,  if 
of  anything?  A.  I  would  say  it  was  a  white-oak 

head. 

i  Q.  71.  What  difference,  if  any,  is  there  between  the  dh 
mensions  of  this  wooden  article,  this  head  of  a  wooden 
oil  barrel,  and  the  dimensions  of  the  heads  of  full-size 
wooden  oil  barrels  with  which  vou  were  familiar  during 
your  connection  with  the  oil-trade  industry  for  twenty-four 
years?  A.  No  difference. 

By  Mr.  Hamilton:  The  attorney  for  the  petitioner 
offers  in  evidence  the  wooden  article  that  was  handed 
this  witness  when  he  was  asked  Q.  63,  and  the  succeed¬ 
ing  questions;  and  the  notary  is  asked  please  to  mark 
this  article  as  Petitioner’s  Exhibit  177,  Head  of  Second- 
Hand  Or  Used  Full-Size  Wooden  Oil  Barrel. 

Q.  72.  Was  there  any  particular  kind  of  wood  used 

818  in  the  manufacture  of  oil  barrels  during  the  period  of 
twenty-four  years  when  you  were  connected  with  the 

oil  industry? 

By  Mr.  Munden:  Objected  to  unless  the  answer  is 
limited  to  the  personal  experience  of  the  witness. 


j 
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By  Mr.  Hamilton :  The  witness  is  directed  to  answer 
the  question  without  reference  to  Mr.  Muijden’s  remark. 

A.  Well,  wThite  oak  was  standard,  but  ther^  was  also  red 
oak  used  for  the  purpose  of  making  barrels  which  were  used 
for  heavy  lubricating  oils.  That  is  all  in  my  experience — 
white  oak  and  red  oak. 

Q.  73.  And  was  this  true  during  the  period  1901  to  1905? 

By  Mr.  Munden :  Same  objection. 

A.  It  was. 


**««#**l*** 

Q.  75.  Your  answer  to  Q.  39  is:  “Some  of  them,  yes,  for 
the  reason  of  the  brands  placed  on  theiji  before  ship- 
819  ping  out.”  To  what  brands  do  you  here)  refer  as  hav¬ 
ing  been  placed  before  shipping  out?  A.  In  the  Reno 
plant,  they  had  a  circle  brand  reading  Empire  Oil  Works, 
Reno,  Pa.  Naturally  those  barrels  being  returned  with  that 
brand  placed  upon  them  gave  me  the  way  to  identification. 
In  the  same  instance  in  the  Warren  plant,  the  circle  was 
Seneca  Oil  Works,  Warren,  Pa.  I  might  have  worded  that 
a  little  different,  but  I  guess  that  answers  the  question. 

Q.  76.  In  your  answer  to  Q.  32,  you  say:  “A.  Knabb  & 
Company,  Warren,  Pennsylvania ;  H.  G.  Rusty  &  Company, 
Oil  City,  Pa.”  Please  state  your  basis  for  that  answer.  A. 
Well,  I  knew  that  they  came  from  there  because  I  unloaded 
them  when  they  came  in  large  rack  cars  bitilt  especially 
for  the  shipping  of  empty  oil  barrels.  Those  cars  that  came 
from  Knabb  &  Company  was  so  marked  “A.  Knabb  &  Com¬ 
pany”.  Those  from  Oil  City  “H.  G.  Rush  Company”. 
That’s  all. 

Q.  77.  What  proportion  of  the  new  wooden  oil  barrels  de¬ 


livered  to  Seneca  Oil  Works,  during  your  employment 
there,  came  from  A.  Knabb  &  Company,  and  H.  G.  Rush  & 
Company,  jointly?  I  mean,  of  course,  by  “jointly”,  to¬ 
gether.  A.  Cannot  exactly  state  the  time  that  the  transfer 
of  purchasing  barrels  from  A.  Knabb  &  Company ;  but,  dur- 
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ing  the  time  of  purchase  while  using  A.  Knabb  &  Company 
barrels,  all  new  barrels  came  from  A.  Knabb  &  Company. 
After  the  change  was  made,  H.  G.  Rush  &  Company,  all 
new  barrels  came  from  H.  G.  Rush  &  Company. 

Q.  78.  Are  you  able  to  say  approximately  how  many 
years  the  change  that  you  refer  to  in  your  last  preceding 
answer  occurred  before  you  left  the  employ  of  Seneca  Oil 
Works  in  1909?  A.  As  near  as  I  can  answer,  would  say  we 
received  more  barrels  from  Rush  &  Company  than  we  did 
from  A.  Knabb  &  Company. 

Q.  79.  I  think  that  you  misunderstood  my  question,  which 
referred  to  the  time  of  making  the  change  of  patron- 
820  age  from  Knabb  &  Co.  to  Rush  &  Co.  I  will  ask  the 
officer  to  read  the  question  slowly  so  that  you  can 
grasp  it.  A.  Cannot  say  as  to  the  exact  time  the  change 
was  made. 

Q.  80.  Is  that  all?  A.  That's  all. 

Q.  81.  Can  you  say  approximately,  even  approximately, 
how  many  years  it  was  or  took  place,  before  you  left  your 
employment  at  Seneca  Oil  Works?  A.  Approximately  eight 
or  nine  years. 

Q.  82.  Was  there  a  regular  or  standard  size  of  the  head 
of  a  barrel, — of  a  new  full-size  wooden  oil  barrel, — during 
the  time,  the  twenty-four  years,  that  you  were  connected 
with  the  oil  industry  prior  to  1909? 

By  Mr.  Munden:  Question  is  objected  to  for  the 
reason  that  the  witness  is  not  qualified  to  answer  cor¬ 
rectly. 

By  Mr.  Hamilton :  The  witness  worked  the  twenty- 
four  years,  that  is,  from  1885  to  1909,  in  the  barrel 
houses  of  two  oil  companies,  continuously.  The  witness 
in  answering  the  question  will  restrict  the  territory  to 
the  Warren  district,  and  the  Oil  City  district. 

By  Mr.  Munden :  Objection  still  applies. 

A.  The  standard  size,  during  my  time,  of  barrel  heads 
used  for  oil  purposes  was  211/4  inches  in  diameter. 
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Q.  83.  And,  limiting  yourself  to,  again,  to  the  Warren 
district  and  Oil  City  district,  was  there  a  standard  or  reg¬ 
ular  diameter  of  the  clearance  portion  of  the  barrel  head, 
after  its  insertion  in  the  barrel,  as  measured  aclross  between 
opposite  points  of  the  lower  edge  of  the  chime?  I  am  re¬ 
ferring,  of  course,  to  the  head  of  new  full-size  wooden  oil 
barrel  during  the  time  mentioned  in  my  last  preceding 
question,  that  is,  during  the  twenty-four  years  of  your  con¬ 
tinuous  employment  in  the  barrel-houses  of  tbe  two  plants 
about  which  you  have  testified, — Seneca  Oil  Werks  at  War¬ 
ren  and  Empire  Oil  Works  at  Reno. 


By  Mr.  Munden :  Question  objected  to  op  the  ground 
that  it  has  not  been  shown  that  the  witness  is  qualified 
to  answer  correctly.  Further  objection  is  made  to 
821  the  incorrect  statement  of  counsel  for  petitioner  with 
reference  to  twenty-four  years  of  continuous  employ¬ 
ment  in  the  barrel-houses  of  the  two  plants,  namely, 
Seneca  Oil  Works  at  Warren,  and  Empire  Oil  Works 
at  Reno,  which  incorrect  statement  has  appeared  here¬ 
tofore  in  connection  with  this  testimony.  Insofar  as 
I  can  see,  the  witness  has  testified  to  no  such  fact. 

A.  My  answer  is,  after  the  barrel  head  had  been  inserted 
into  the  croze  of  such  barrel,  the  clearance  of  head  from 
chime  to  chime  would  be  about  20%  inches. 

Q.  84.  Where,  measured  “from  chime  to  chime”?  My 
last  preceding  question  called  for  between  points  on  the 
lower  edge  of  the  chime,  across  the  clearance  space.  A. 
That  is  what  I  made  my  answer  on — 20%  inches. 

Q.  85.  Did  you  ever  know,  during  the  time  of  your  em¬ 
ployment  in  the  oil  industry  from  1885  to  1909,  of  new  full- 
size  wooden  oil  barrels  having  a  diameter  of  clearance  space 
of  the  head  measured  across  between  points  at  the  lower 
edge  of  the  chime,  of  19%  inches, — one  inch  less  than  the 
measurement  that  you  have  given  in  your  answers  to  the 
two  last  preceding  questions? 

By  Mr.  Munden:  Question  objected  to  on  the  ground 
that  it  has  no  relevancy  or  materiality,  inasmuch  as  the 
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witness  has  not  testified  that  he  has  any  acquaintance¬ 
ship  with  the  barrels  outside  of  those  he  worked  on  with 
his  own  hands  in  connection  with  oil  companies  which 
are  entire  strangers  to  these  proceedings. 

A.  For  oil  barrel  purposes,  never  see  that  size  head. 

Q.  86.  I  would  ask  you  to  note  the  grammar  that  the 
typist  has  used,  or  rather  reported,  and  ask  you  whether 
you  desire  to  make  any  correction.  She  has  it  recorded 
“see”.  I  ask  the  officer  to  read  your  last  preceding  answer 
to  you.  A.  No,  I  never  did. 

Q.  87.  Directing  your  attention  again  to  the  wooden  ar¬ 
ticle,  Petitioner’s  Exhibit  177 ;  and  leaving  out,  for 
822  the  purpose  of  your  answering  this  question,  con¬ 
sideration  of  any  evidences  of  a  used  condition, 
please  state  of  what  that  wooden  article  is  representative 
or  typical,  if  of  anything. 

By  Mr.  Munden :  Objected  to  as  an  obvious  attempt 
to  lead  the  witness. 

A.  Well,  it  represents  to  me  the  head  of  a  barrel  which 
has  been  in  use  one  or  more  times.  I  base  my  belief  of  same 
on  the  discolorations  caused  by  steaming  out  as  is  the 
ipractice  and  cleaning  of  second-hand  barrels.  That’s  all. 

Q.  88.  Can  you  go  farther  and  more  in  detail  so  as  to  say 
of  what  kind  of  a  barrel?  Your  answer  merely  says  “head 
of  a  barrel”. 

|  By  Mr.  Munden :  Same  objection. 

A.  I  would  say  that  the  head  is  the  same  as  used  in  the 
making  of  oil  barrels,  but  the  same  kind  of  head  might  be 
used  for  the  making  of  barrels  used  for  other  purposes  than 
oil. 

Q.  89.  And,  regarding  it  as  the  head  of  a  wooden  oil  bar¬ 
rel,  what  would  you  say  as  to  size  of  the  barrel  or  capacity, 
considering  it  to  be  the  head  of  an  oil  barrel?  A.  It  would 
be  the  size  of  a  head  used  in  making  an  oil  barrel  with  a 
capacity  of  fifty  to  fifty-three  gallons. 
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Q.  90.  I  hand  you  a  metal  article,  and  ask  you  what  that 
is?  A.  I  would  call  it  a  brand  for  the  purpose  of  using  on 
barrels. 

Q.  91.  Is  it  otherwise  known  as  a  stencil?  A.  Otherwise 
known  as  a  stencil. 


By  Mr.  Hamilton:  Counsel  for  petitioner  offers  in 
evidence  the  metal  article  that  was  handed  the  witness 
when  he  was  asked  Q.  90;  and  the  notary  is  asked 
823  please  to  mark  this  stencil:  Petitioner’s  Exhibit  178, 
Facsimile  Stencil.  The  Examiner  can  judicially  com¬ 
pare  the  lettering  of  this  stencil  with  th<f  lettering  of 
Petitioner’s  Exhibit  1  stencil  and  the  relative  sizes  of 
the  two  stencils. 


By  Mr.  Munden :  The  offer  of  this  exhibit  is  objected 
to  on  the  ground  that  said  exhibit  has  not  been  properly 
proven  and  has  no  relevancy  or  materiality  to  these 
proceedings.  If,  as  indicated  by  the  remarks  of  counsel 
for  petitioner,  this  exhibit  is  intended  to  lie  a  facsimile 
of  Petitioner’s  Exhibit  1,  the  error  in  such  an  assump¬ 
tion  will  be  at  once  apparent. 

Q.  92.  For  the  benefit  of  the  Commissioner  of  Patents, 
please  tell  on  the  record  what  experience  you  have  had  in 
the  use  of  metal  stencils  in  the  branding  of  the  heads  of 
wooden  oil  barrels.  A.  Have  had  quite  a  lot  of  experience 
in  branding  barrels  of  many  different  kinds  bf  oils  which 
is  necessary  to  the  trade. 

Q.  93.  When  and  where  did  your  experience  in  this 
branding  begin?  A.  Reno,  Venango  County,  Pa. 

Q.  94.  And  when?  A.  Commencing, — 1885. 

Q.  95.  And  wTith  what  concern,  if  any?  A.  Empire  Oil 
Works,  Reno,  Pa. 

Q.  96.  And  did  this  experience  continue?  A.  Continued 
during  my  term  of  ten  years  with  such  firm. 

Q.  97.  And  was  branding  the  heads  of  wooden  oil  barrels 
a  part  of  your  duties,  while  employed  at  the  plant  of  the 
Seneca  Oil  Works?  A.  Necessarily  so. 
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i  Q.  98.  Would  any  skilled  user  of  a  stencil  find  difficulty 
in  branding  the  barrel  head,  Petitioner’s  Exhibit  177,  with 
the  metal  stencil,  Petitioner’s  Exhibit  178? 

By  Mr.  Munden :  This  question  is  objected  to  on  the 
ground  that  it  has  no  relevancy  or  materiality  to  the 
i  present  issue;  and,  for  the  further  reason  that,  if  it  is 
intended  to  lead  up  to  any  conclusion  as  to  what  a 
skilled  worker  would  do  with  Petitioner’s  Exhibit  1  on 
oil  barrels  upon  which  said  Petitioner’s  Exhibit  1  has 
!  been  alleged  to  have  been  used,  the  witness  is  not  quali¬ 
fied  to  answer  correctly. 

A.  (Witness  examines  exhibits,  and  measures  stencil, 
Petitioner’s  Exhibit  178,  onto  Exhibit  177.)  Would  say  he 
would  have  no  trouble  in  using  that  brand. 

Q.  99.  Assuming  that  this  stiff  piece  of  paper  represents 

the  outline,  and  has  been  cut  to  the  shape  of  a  sten- 
824  cil,  please  say  whether  any  skilled  user  of  stencils 
would  experience  difficulty  in  branding  the  barrel  head, 
Petitioner’s  Exhibit  177,  with  a  metal  stencil  having  the 
same  outline  as  this  stiff  piece  of  paper? 

By  Mr.  Munden:  Objection.  The  question  has  no 
relevancy  or  materiality  to  the  present  issue.  Further¬ 
more,  I  object  to  testimony  about  some  unidentified 
piece  of  stiff  paper  which  has  not  been  offered  in  evi¬ 
dence. 

A.  He  w’ould  have  no  trouble. 

By  Mr.  Hamilton:  Counsel  for  the  petitioner  offers 
in  evidence  the  stiff  piece  of  paper  that  was  handed  the 
witness,  in  connection  with  the  last  preceding  question ; 
and  the  notary  is.  asked  please  to  mark  this"  stiff  piece 
of  paper  as  Petitioner’s  Exhibit  No.  169-A,  Paper  Cut 
To  Outline  Of  Stencil. 

By  Mr.  Munden:  This  Exhibit  169-A  is  objected  to 
on  the  ground  that  it  is  not  competent,  relevant  or  ma¬ 
terial  and  on  the  ground  that  it  was  not  properly 
proven. 


Pet. ’s  Proofs  in  rebuttal:  Testimony  of  Mook.  209 

By  Mr.  Hamilton:  The  Examiner  of  Interferences 
will  take  judicial  notice  of  the  fact  that  this  piece  of 
stiff  paper,  Petitioner’s  Exhibit  169-A,  is  a  replica  or 
facsimile  of  the  piece  of  stiff  paper  that  Vas  introduced 
in  evidence  as  Petitioner’s  Exhibit  169 ;  and  he  will  also 
take  judicial  notice,  by  comparing  the  two  exhibits, 
Petitioner’s  Exhibit  169  and  169" A,  vfith  the  metal 
stencil,  Petitioner’s  Exhibit  1,  of  the  fact  that  Peti¬ 
tioner’s  Exhibit  169-A,  as  well  as  Petitioner’s  Exhibit 
169,  represents,  for  all  practical  purposes,  the  out- 
825  line  of  the  metal  stencil,  Petitioner’s  Exhibit  1;  and 
that  no  proof  is  necessary  of  a  fact  of  which  judicial 
notice  may  be  taken.  By  the  use  of  the  pieces  of  stiff 
paper,  Petitioner’s  Exhibits  169-A  and  1(59,  the  expense 
and  time  of  bringing  a  Patent  Office  official  from  Wash¬ 
ington  with  the  metal  stencil,  Petitioner ’s  Exhibit  1, 
are  saved. 

Q.  100.  Assuming  that  a  skilled  user  of  stencils  were 
called  upon  to  brand  the  heads  of  wooden  oil  barrels  with 
the  metal  stencil,  Petitioner’s  Exhibit  178,  and  that  the 
heads  of  such  wooden  oil  barrels  had  a  diameter  of  clear¬ 
ance  space  for  branding  an  inch  less  or  1  inches  in¬ 
stead  of  the  20*14  or  20%  inches  of  the  Petitioner’s  Ex¬ 
hibit  177, — would  such  a  user  experience  ary  difficulty  in 
using  the  stencil,  Petitioner’s  Exhibit  178,  for  that  pur¬ 
pose? 

By  Mr.  Munden :  Objection.  No  relevancy  or  mate¬ 
riality  and  the  witness  is  not  qualified  to  answer  cor- 
rectlv. 

A.  (Witness  measures  Petitioner’s  Exhibit  178  with  Pe¬ 
titioner’s  Exhibit  177.)  Could  use  the  brand  but  would  be 
obliged  to  let  the  corners  of  same  to  rest  upon  the  chime 
of  such  barrel. 

Q.  101.  Would  such  use  of  Petitioner’s  Exhibit  178  on 
such  an  assumed  barrel,  as  described  in  my  last  preceding 
question,  have  any  substantial  deleterious  or  adverse  effect 
upon  the  metal  stencil  in  or  by  continuous  brandings  or 
uses  of  the  stencil? 
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By  Mr.  Munden:  Objected  to  on  the  ground  that  it 
calls  for  expert  testimony  for  which  the  witness  has 
not  been  properly  qualified. 

A.  Not  necessarily  so. 

Cross-Examination  by  Mr.  Munden. 

X-Q.  126.  Where  did  you  get  your  heads  while  you  were 
at  the  Empire  Oil  Works  and  at  the  Seneca  Oil 

829  Works?  A.  Could  not  say  as  to  just  which  company 
heads  were  purchased  from  as  I  had  nothing  to  do 

with  the  purchasing  of  same,  as  that  part  was  taken  care  of 
in  the  different  offices  of  such  plants. 
***•*•###* 

X-Q.  138.  Referring  to  Q.  64  and  Q.  88  and  your  answers 
to  these  two  questions,  it  is  your  testimony,  is  it  not,  that 
!  the  barrel  end,  Petitioner’s  Exhibit  177,  came  from 

830  a  barrel  that  could  have  been  used  for  different  pur¬ 
poses  other  than  the  packaging  of  oil?  That  is  cor¬ 
rect,  is  it  not?  A.  I  still  maintain  that  it  could  have  been 
used  for  the  making  of  a  milk  barrel  or  for  barrels  used 
for  the  barreling  of  vaseline,  and  different  other  purposes, 
put  vinegar  in  it  if  you  wanted  to.  The  point  is  that  the 
same  kind  of  a  head  could  be  used  in  making  an  oil  barrel 
of  the  capacity  fifty  to  fifty-three  gallons.  And  was  the 
same  kind  of  a  head  so  used. 

i  X-Q.  141.  That  is,  many  other  purposes?  A.  Well,  it 
requires  a  head  like  any  kind  of  a  barrel,  and  there 

831  are  many  kinds  of  barrels  used  for  different  pur¬ 
poses,  but  the  same  kind  of  a  head  is  used  in  the 

manufacturing  of  oil  barrels. 

o  •  ***###*• 

X-Q.  143.  Then  for  all  you  know  to  the  contrary,  the 
users  of  barrels  for  such  other  purposes  may  have  had 
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barrel  specifications  quite  different  from  those  in  the  oil 
industry?  A.  Why,  there’s  barrels  for  different  things, 
but  this  head  here  I  maintain  is  the  regular  fiead  used  for 
the  manufacture  of  wood  oil  barrels,  but  wljio  might  give 
special  orders  is  beyond  me — I  don’t  know.  \ 


X-Q.  169.  Did  you  ever  sec  any  straight  sic  e  steel  drums 
up  to  the  time  you  left  the  Seneca  Oil  Works  in  1909? 

By  Mr.  Hamilton :  That  question  is  most  clearly  im¬ 
proper  cross-examination.  Not  a  word  lias  been  said 
in  my  questioning  of  this  witness  or  of[  his  answers, 
837  as  I  recall  them,  about  other  than  wooden  packages. 
Therefore  the  question  is  objected  to  under  the  famil¬ 
iar  Federal  Courts’  Rule  of  Procedure  ;hat  cross-ex¬ 
amination  must  be  confined  to  matters  touched  upon  in 
the  direct  examination.  Notice  is  given  cf  a  motion  to 
strike  out  this  question,  and  any  answer  that  may  be 
made  thereto. 

(The  objection  to  this  question  was,  in  Appellant’s 
App.,  top  of  page  88,  asterisked  out.  The  question  is 
introduced  here,  together  with  the  objection). 

####*•*  <!•• 

X-Q.  185.  As  I  understand  your  testimony,  the 
841  barrel  end,  Petitioner’s  Exhibit  177,  might  have  come 
from  a  barrel  used  in  some  other  industry  than  the 
oil  industry.  Is  that  correct?  A.  It  could  bq,  but  it  looks 
to  me  like  the  end  of  an  oil  barrel. 


X-Q.  188.  So  you  have  no  way  of  knowing  whether 
S42  that  was  an  oil  barrel,  or  not?  A.  I  would  say  that 
it  was  an  oil  barrel,  but  it  might  have  been  used  for 
other  purposes. 

X-Q.  189.  Now  please  answer  X-Q.  188.  Al  I  would  say 
that  it  was  an  oil  barrel,  but  it  might  have  been  used  for 
other  purposes. 


X-Q.  191.  To  aid  the  witness  I  wish  him  to  note  that  I 
emphasized  the  word  “knowing”  in  my  quesfion  X-Q.  188, 
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which  reads :  “So  you  have  no  way  of  knowing  whether  that 
was  an  oil  barrel  or  not?”  The  point  is  that  I  want  to 
eliminate  all  reference  to  “guessing.”  A.  I  think  I  have 
stated  before  that  that  is  the  head  of  an  oil  barrel,  but  might 
have  been  used  for  another  purpose. 

By  Mr.  Munden :  I  want  to  make  this  matter  per- 
843  fectly  clear  to  the  witness,  but  I  rather  despair  of 
making  myself  clearer  than  I  have  been  on  this  point. 
If  there  is  anything  about  my  question  X-Q.  191,  that 
he  does  not  understand,  I  should  be  glad  to  have  him 
ask  me  what  it  is,  otherwise  I  can  come  to  no  other  con¬ 
clusion  than  that  he  is  purposely  evasive,  and  declines 
to  answer  my  simple  question. 

By  Mr.  Hamilton:  In  the  first  place,  no  one  cares 
to  what  conclusion  the  cross-questioner  arrives  in  the 
matter  of  this  witness’  repeated  answers  to  the  prod¬ 
ding  of  the  cross-questioner.  In  the  second  place,  it  is 
an  utter  waste  of  time  and  money  for  the  cross¬ 
questioner  to  pursue  this  method.  He  might  well  ask 
whether  that  is  the  best  answer  that  the  witness  can 
give,  and  let  it  go,  instead  of  wasting  our  time  and  our 
money,  and  the  respondent’s  time,  1  suppose,  too — the 
respondent’s  time  and  money. 

By  the  Witness :  With  my  experience  with  barrels,  I 
cannot  see  what  other  answer  I  could  give  than  to  say 
that  that  was  the  end  of  an  oil  barrel,  but  might  have 
been  used  for  another  purpose. 

********** 


X-Q.  199.  You  have  no  old  orders  or  other  reminders  to 
refresh  your  recollection  as  to  where  the  barrels  re- 
845  ferred  to  in  Q.  76  came  from?  A.  Could  not  help 
but  know  that  when  those  barrels  were  pulled  out 
by  the  switch  engine,  and  brought  down  through  the  yard 
from  the  factory,  placed  on  our  switch,  and  where  we  un¬ 
loaded  them,  that  they  came  down  from  A.  Knabb  &  Co. 
********** 
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Re-direct  examination  by  Mr.  Hamilton. 

Re-D.  Q.  203.  In  wliat  form  as  to  completeness  of 

845  of  head  were  these  heads  delivered  to  you?  A.  In 
the  regular  form. 

846  Re-D.  Q.  204.  Do  you  mean  by  that  a  complete 
head?  A.  I  do. 

*****#*#•# 

The  Warren  User  By  The  Petitioner  (intervener): 

Continued. 

Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 

Petitioner’s  Main  Record  (Pltff.- Appellant’s  Ex.  37), 
pages  419  to  462.  Transcript  of  record!,  pages  849  to 
892. 

GEORGE  F.  COPPENHOEFEI^. 

(See,  also,  Appellant’s  App.,  pages  90\to  110). 

•  • 

A.  It  has. 
of  United 

849  Refining  Company  in  1903,  in  what  were  you  en¬ 
gaged?  A.  In  the  barrel  business. 

Q.  10.  Just  tell  us  a  little  more  precisely  what  this  busi¬ 
ness  was.  A.  What  the  business  was  at  the  Seneca? 

*  #■#  #  •  #  *  <►  *  « 

Q.  13.  So  as  to  have  this  on  the  record  a  little  more  defi¬ 
nitely,  or  in  definite  form,  please  tell  us  who  was  your  em¬ 
ployer  at  this  time.  A.  Seneca  Oil  Works. 

Q.  14.  Where  were  they  located?  A.  On  the  East  Side. 
Q.  15.  Of  Warren,  Pennsylvania?  A.  Yes,  sir,  Warren, 
Pennsylvania. 

Q.  16.  How  long  before  you  entered  the  employ- 

850  ment  of  the  United  Refining  Company,  did  you  begin 
work  at  the  Seneca  Oil  Works?  A.  I  worked  there 

in  1895. 


*****#  +  k 

Q.  8.  Has  that  employment  been  continuous  ? 
Q.  9.  Before  you  entered  the  employ 
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Q.  17.  Do  you  know  Mr.  Andrew  G.  C.  Mook,  who  has 
testified  in  this  cause  here?  A.  Yes,  sir,  I  do. 

*####****• 

Q.  20.  What  position  did  Mr.  Mook  take  at  the  Seneca 
Oil  Works,  when  he  went  to  work  there  during  your  em¬ 
ployment?  A.  He  first  entered  the  Filtering  Department. 

Q.  21.  Can  you  tell  us  how  long  he  remained  in  the  Fil¬ 
tering  Department?  A.  WThy,  I  think  he  was  in  there  about 
a  year. 

Q.  22.  Then  what  duties  did  he  take  up  ?  A.  As  foreman 
of  the  barrel-house. 

i  Q.  23.  Going  back  to  you,  yourself,  and  your  employment 
at  Seneca  Oil  Works,  how  long  did  you  remain  at  this  work 
of  pipe-fitting  and  general  roustabouting  there?  A.  Oh, 
about  two  Years. 

Q.  24.  Then  what  did  you  do?  A.  I  went  to  work  in  the 
barrel-house. 

Q.  25.  Was  that  the  barrel-house  of  which  Mr.  Mook  was 
the  foreman?  A.  Yes,  sir,  it  was. 

Q.  26.  W"as  your  employment  at  Seneca  Oil  "Works  con¬ 
tinuous  from  the  time  of  the  beginning  of  it  in  1895  to  the 
time  you  left  to  enter  the  employment  of  the  United  Refin¬ 
ing  Company  in  1903?  A.  Yes,  sir,  it  was. 
##*#*••*•• 

Q.  27.  After  you  started  work  at  the  barrel-house,  or  in 

the  barrel-house,  of  Seneca  Oil  Works,  how  long  did 

851  vou  continue  in  that  barrel-house  at  work  for  Seneca 
•> 

Oil  Works?  A.  For  the  balance  of  the  time  that  I 
worked  there. 

!  Q.  28.  What  has  been  your  position  at  the  United  Refin¬ 
ing  Company  from  the  start  of  your  employment  there  in 
1903?  You  have  said  that  vou  are  now  foreman  of  the 
barrel -house.  A.  I  was  at  the  beginning — from  the  time  I 
started  there. 

Q.  29.  Please  state,  for  the  benefit  of  the  Commissioner 
of  Patents,  what  were  your  duties  at  the  Seneca  Oil  Works 
;iis  a  barrel-house  man?  A.  Driving  the  hoops  on  the  bar- 
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rels,  gluing,  and  painting.  I  suppose  I  might  add  there, 
and  filling. 

Q.  30.  Did  you  do  branding  there?  A.  'Jfes,  sir,  I  did. 

Q.  31.  How  much  branding  did  you  do — were  required  to 
do — at  Seneca  Oil  Works?  I  mean,  was  it  from  day  to  day, 
or  less  frequently?  A.  1  would  say  from  day  to  day. 

Q.  32.  And  what  are  the  duties  of  the  barrel-house  men 
at  the  United  Refining  Company’s  work  oi^  plant — of  the 
barrel-house  men  whose  work  you  supervise?  A.  Well,  if 
it  was  new  barrels,  they  go  through  the  same  process  of 
driving  the  hoops  and  gluing  and  painting  and  filling. 

Q.  33.  And  how  about  branding?  A.  Wfell,  you  mean 
about  branding  the  barrels  ? 

Q.  34.  No,  I  mean  to  carry  you  back  in  your  memory  to 
the  time  when  you  first  entered  the  employ  of  the  United 
Refining  Company,  and  to  elicit  from  you  whether  brand¬ 
ing  of  wooden  oil  barrels  during  or  at  the  time  of  your 
entering  that  employment  in  1903  was  one  of  the  duties  of 
the  barrel-house  men  there?  A.  It  was. 

Q.  35.  Now,  going  back  to  the  barrel-house  of  the  Seneca 
Oil  Works  during  your  employment  there  under  the  fore- 
manship  of  Mr.  Mook,  please  tell  us  whether  part  of  the 
duties  of  yourself  and  other  barrel-house  men  there  in¬ 
cluded  re-coopering  or  re-conditioning  of  second-hand  or 
used  wooden  oil  barrels?  A.  We  did  not  hjive  very  much 
repairing  on  second-hand  barrels  when  I  worked  there.  We 
used  mostly  new  barrels. 

Q.  36.  Would  you  say  that  you  did  repair  some  second¬ 
hand  barrels  there  ?  I  am  not  asking  about  the  num- 
852  ber,  but  merely  whether  some  second-hand  barrels 
were  repaired  there  according  to  voiir  recollection? 
A.  Yes,  we  did  repair  some  second-hand  barrels. 

Q.  37.  Was  it  a  part  of  the  duties  of  the  men  working  in 
the  barrel-house  at  Seneca  Oil  Works  to  repair  new  wooden 
oil  barrels,  such  as  needed  it?  A.  Yes,  it  was,  a  few. 

Q.  38.  State  in  what  such  repairs  consist©!.  A.  Well,  it 
consisted  of  sometimes  a  broken  head  or  a  cracked  stave. 
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!  Q.  39.  How  did  the  heads  with  which  you  replaced  the 
broken  heads  at  Seneca  Oil  Works,  come  to  you, — that  is 
in  what  form  as  to  completeness  of  head?  A.  Why,  they 
came  in  bundles. 

,  Q.  40.  Were  these  heads  completely  made  up  as  a  head? 
A.  Yes,  sir,  they  were. 

i  Q.  41.  How  were  the  parts  of  heads  or  of  a  head  held 
together?  A.  Why,  they  were  put  together  and  held  to¬ 
gether  by  what  they  call  dowel-pins. 

Q.  42.  What  was  the  diameter  dimension  of  such  heads 
over-all  or  before  their  insertion  into  a  barrel? 

By  Mr.  Munden:  Question  objected  to  on  the  ground 
that  it  has  not  been  shown  that  the  witness  is  qualified 
to  answer  correctly  after  the  lapse  of  so  many  years. 

A.  21  inches,  standard  head. 

Q.  43.  After  such  a  head  was  inserted  in  the  barrel,  what 
was  the  diameter  of  the  clearance  space,  measured  between 
points  on  the  lower  edge  of  the  chime?  A.  20%  inches. 

Q.  44.  Whose  new  wooden  oil  barrels  were  used  at  Sen¬ 
eca  Oil  Works,  during  your  employment  in  the  barrel-house 
there, — that  is, — by  whom  were  these  new  wooden  oil  bar¬ 
rels  supplied,  if  you  remember?  A.  A.  Knabb  &  Company; 
qnd  I  could  add,  I  think,  in  the  last  period  that  I  worked 
there  they  had  gotten  some  from  H.  G.  Rush  &  Company. 

Q.  45.  How  long  was  that  “last  period”  that  you  have 
just  mentioned  in  your  last  preceding  answer?  A. 
853  Why,  about  the  last  year  that  I  was  there  we  got,  if 
I  remember  correctly,  the  last  barrels  from  H.  G. 
Rush  &  Company. 

Q.  46.  What  concern  supplied  United  Refining  Company 
with  new  wooden  oil  barrels  during  the  first  few  vears  that 
you  worked  for  that  concern  ?  A.  A.  Knabb  &  Company. 

Q.  47.  Were  any  new  wooden  oil  barrels  made  at  United 
Refining  Company  barrel-house,  during  the  first  three  or 
four  years  that  you  worked  there, — that  is,  of  course,  im¬ 
mediately  after  or  following  your  employment  at  Seneca 
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Oil  Works?  A.  There  never  was  any  new  barrels  made  at 
United. 

Q.  48.  I  call  your  attention  to  a  wooden  article  that  has 
been  introduced  in  evidence  here  and  which  is  identified  as 

i 

Petitioner’s  Exhibit  177;  and  I  ask  you  please  to  examine 
that  article  and  to  tell  us  what  it  is.  A.  Wejll,  I  would  call 
it  a  second-hand,  used  barrel. 

Q.  49.  Do  you  mean  that  it  is  a  barrel  or  a  barrel  head? 
A.  It  is  a  barrel  head. 

*••#*•••*• 

Q.  58.  What  kind  of  a  barrel  would  you  say  this 
855  second-hand  wooden  barrel,  Petitioner’s  Exhibit 
180,  is? 

By  Mr.  Munden :  Objection.  Question  objected  to  on 
the  ground  that  it  does  not  appear  that  the  witness  is 
qualified  to  answer  correctly  a  question  of  such  scope. 

A.  I  would  say  that  it  is  an  oil  barrel. 

Q.  59.  An  oil  barrel  of  what  capacity? 


Mr.  Munden :  Same  objection.  Witness  not  qualified. 
A.  Fifty-two  or  three  gallons. 

Q.  60.  Of  what  wood  or  woods  were  barrel)?  made  for  use 
as  packages  of  lubricating  oil  in  the  period  extending  from, 
say,  1901  to  1905?  Also,  as  packages  for  otliet  refined  petro¬ 


leum  products,  such  as  burning  oils,  kerosene 


i,  gasoline,  and 


the  like? 


Mr.  Munden:  Objection.  Witness  ndt  qualified. 


A.  Well,  most  of  them  were  white  oak,  and  some  red  oak. 
Q.  61.  What  makes  you  say  that  this  barrel,  Petitioner’s 
Exhibit  180,  is  a  second-hand  wooden  oil  barrel?  A.  It 
shows  that  it  has  been  cleaned  out,  and  steaiped. 

*#•#**##*• 

I 

Q.  65.  Going  now  to  your  time  at  the  United  Refining 
Company,  and,  particularly,  to  the  first  two  prears  of  your 
employment,  please  say  whether  United  Refining  Company 
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made  use  of  or  utilized  in  its  business,  second-hand  or  used 
barrels?  A.  They  did. 

•  #•*****•• 

Q.  68.  Did  used-barrels  require  re-coopering  or  re-con¬ 
ditioning  there?  And,  if  so,  in  what  way?  A.  Well, 
857  put  in  new  heads,  and  taking  out  and  putting  in  new 
staves  in  place  of  broken  ones. 

Q.  69.  From  where  did  the  heads,  new  heads,  that  were 
put  in  the  used-barrels  to  replace  broken  ones,  come  from? 
A.  A.  Knabb  &  Company. 

Q.  70.  And  what  was  the  diameter  dimension  of  these  new 
heads  that  came  from  A.  Knabb  &  Company,  measured 
over-all? 

By  Mr.  Munden:  Objection.  Witness  not  qualified 
to  answer  correctly  after  the  lapse  of  so  many  years. 

A.  Standard  21  Mi-inch. 

i  Q.  71.  During  your  employment  of  eight  years  at  the 
Seneca  Oil  Works,  how  many  new  heads  would  you  estimate 
that  you  had  put  in  barrels,  both  new  and  used,  to  replace 
broken  ones  or  other  ones  requiring  replacement? 

By  Mr.  Munden:  Objection.  Witness  not  qualified 
to  answer  correctly  after  the  lapse  of  so  many  years. 

A.  Several  hundred  of  them. 

Q.  72.  I’ll  ask  you  the  same  question  with  relation  to  the 
first  two  years  after  you  entered  the  employ  of  the  United 
Refining  Company? 

By  Mr.  Munden.  Objection.  Same  objection. 

A.  Well,  I’d  say,  from  five  hundred  to  a  thousand. 

Q.  73.  Referring  to  the  first  two  years  of  your  employ¬ 
ment  at  the  United  Refining  Company,  please  state  from 
whom  new’  barrels  were  obtained  by  that  concern,  United 
Refining  Company? 
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By  Mr.  Munden :  Same  objection. 

A.  A.  Knabb  &  Company. 


•  ••***##** 

Q.  78.  Would  such  use  of  Petitioner’s  Exhibit  178, 
859  the  metal  stencil,  on  such  an  assumed  barrel  as  has 
been  described  in  my  last  preceding  question,  have 
any  substantial  harmful  or  injurious  effect  hpon  the  metal 
stencil  in  or  by  continuous  branding  or  uses  of  the  stencil? 
A.  I  don’t  think  it  would. 

•  •  •  *  •  •  #  I  *  •  • 

Q.  85.  Do  you  consider  it  feasiblel  to  brand  the 
861  head  of  the  half -barrel  about  which!  you  have  just 
testified,  with  the  lettering  that  is  on  ^he  stencil,  Pe¬ 
titioner’s  Exhibit  178? 

By  Mr.  Munden:  Objection.  Objection  is  made  to 
this  last  question  unless  it  is  coupled  with  the  inter¬ 
rogation  as  to  whether  or  not  it  is  feasible  to  do  such 
branding  with  the  stencil  referred  to,  to-wit, — Peti¬ 
tioner’s  Exhibit  178. 

I 

By  Mr.  Hamilton :  The  witness  will  understand  that 
the  stencil,  Petitioner’s  Exhibit  178,  is  the  stencil  that 
is  to  be  used  in  branding  the  head  of  this  wooden  ar¬ 
ticle.  But  the  witness  will  also  understand  that  he  is 
not  confined  to  the  exact  arrangement  of  the  words  on 
the  stencil  in  making  the  brand,  but  onfy  that  all  the 
wording  on  the  stencil  will  appear  on  tl|ie  brand. 

A.  I  believe  it  would  be  feasible,  yes. 

Q.  86.  I  will  ask  you  first,  to  brand  this — within  the  inked 
circle  inscribed  on  this  piece  of  oil-board,  using  the  stencil, 
Petitioner’s  Exhibit  178? 


By  Mr.  Munden :  I  see  no  reason  for  consuming  time 
in  doing  what  the  witness  has  been  askecj  to  do.  There 
appears  to  be  no  materiality  to  the  matter  inasmuch  as 
there  is  no  chime  on  the  oil-board  to  interfere  with  the 
operation. 
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A.  (Witness  stencils  the  oil-board  as  directed.)  Here  it 
is. 

By  Mr.  Hamilton:  The  piece  of  oil-board  that  the 
witness  has  just  branded,  using  the  stencil,  Petitioner’s 
Exhibit  178,  is  offered  in  evidence;  and  the  notary  is 
asked  please  to  mark  the  same:  Petitioner’s  Exhibit 
181,  Brand  from  the  Stencil,  Petitioner’s  Exhibit  178, 
within  a  circle  of  16%  inches  diameter. 

*  •  •  #  *  *  •  • 

Q.  88.  Can  the  words  on  the  stencil,  Petitioner’s  Exhibit 
178,  be  changed  in  arrangement  and  yet  be  made  to  appear 
within  a  circle  of  the  same  diameter  as  that  which  ap- 
862  pears  on  Petitioner’s  Exhibit  181,  which  you  branded 
for  us  this  afternoon  with  that  metal  stencil,  Peti¬ 
tioner’s  Exhibit  178?  A.  I  don’t  think  it  could  be  arranged 
any  better  than  what  I  just  stencilled.  That’s  all. 

Recessed  for  15  minutes  at  2:30  P.  M.  Resumed  at 
2 :45  o’clock  P.  M. 

Q.  S9.  Without  regard  to  whether  the  arrangement  of 
words  is  better  than  on  the  stencil  as  now  arranged,  I  ask 
you  whether  you  believe  that  it  would  be  feasible,  that  is, 
practicable,  to  re-arrange  the  words  in  a  brand  from  this 
stencil,  Petitioner’s  Exhibit  178,  so  as  to  bring  these  words 
well  within  the  circle? 

By  Mr.  Munden :  Question  objected  to  for  the  reason 
that  it  relates  to  immaterial  subject-matter,  and  for  the 
further  reason  that  it  is  vague  and  indefinite  for  the 
reason  that  it  does  not  specify  what  circle. 

By  Mr.  Hamilton :  The  witness  is  instructed  that  the 
circle  about  which  inquiry  is  made  in  the  question  now 
pending  is  a  circle  of  16%  inches  diameter, — the  same 
circle  that  we  have  had  reference  to  this  afternoon  in 
the  several  questions  immediately  preceding  this  one. 

A.  I  think  it  would. 

Q.  90.  Mr.  Munden  objected  to  this  matter  here  in  hand 
as  being  vague  and  indefinite,  and  so  on ;  so,  I  ask 


3427-3428 
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863  you  now  please  to  bring  the  matter  d<j>wn  to  reality 
and  actuality  by  stenciling  the  arrangement  of  words 
from  the  Petitioner’s  Exhibit  178,  using  that  stencil.  If 
you  so  desire,  you  may  make  trials  before  making  brands 
upon  the  prepared  oil-board.  A.  (Witness  makes  stencil- 
brands.)  Here  it  is. 

**•••#*••• 

Q.  92.  Were  you,  as  a  barrel-house  man,  called  upon  at 
the  time  of  your  employment  at  the  Seneca  Oil  Works,  and 
in  the  first  two  years  of  your  employment  at  the  United 
Refining  Company  plant,  to  make  brands  by  re-arranging 
words  appearing  on  a  stencil,  after  the  manner  that  you 
have  made  this  brand  that  you  handed  me  with  your  answer 
to  Q.  90?  A.  Yes,  sir,  I  have. 

By  Mr.  Hamilton :  Counsel  for  the  petitioner  offers 
in  evidence  the  brand  that  he  was  handed  by  the  wit¬ 
ness,  when  the  latter  made  his  answer  to  Q.  90 ;  and  the 
notary  is  asked  to  mark  this  brand:  Petitioner’s  Ex¬ 
hibit  183,  Re-Arranged  Brand  from  Petitioner’s  Ex¬ 
hibit  178. 


By  Mr.  Munden:  I  object  to  this  ejxhibit  on  the 
ground  that  it  is  not  competent,  material  nor  relevant. 
It  is  noted  on  the  record  that  the  particular  brand 
offered  in  evidence  is  the  third  trial  or  brand  made  by 
the  witness,  and  that  it  was  made  on  ^  flat  piece  of 
paper  where  there  was  no  chime  to  interfere.  I  might 
inquire  also  why  Nebo  Mack,  who  has  previously  testi¬ 
fied  in  these  proceedings,  was  not  called  hpon  to  do  the 
tricky  work  just  performed  by  this  witness. 

*#*##***•• 

Q.  99.  From  your  experience  with  barrel -heads,  and  I 
mean  to  include  the  depth  of  the  croze  groove  of 
865  barrels,  oil-barrels,  in  your  experience,  please  state 
about  how  much  of  the  end  of  a  diqmeter  of  that 
barrel-head  is  invisible  by  reason  of  being  embedded  in  the 
croze  groove? 
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By  Mr.  Munden.  Objection.  Question  relates  to  no 
material  subject  matter  and  the  witness  is  not  quali¬ 
fied. 

A.  I’d  say  an  eighth  of  an  inch. 

Q.  100.  Do  you  mean  by  that,  an  eighth  of  an  inch  at 
each  end  of  the  diameter?  A.  Yes. 

{  Q.  101.  What  wooden  packages  other  than  wooden  full- 
size  barrels  and  wooden  half-barrels  were  used  during  the 
period  of  your  employment  in  the  barrel-house  at  Seneca 
Oil  Works  and  the  first  two  years  of  your  employment  in 
the  barrel-house  at  United  Refining  Company, — in  other 
words,  prior  to  1905,  before  1905? 

By  Mr.  Munden:  This  question  objected  to  unless 
limited  to  wooden  packages  which  actually  came  under 
the  witness’  observation  at  the  two  plants  referred  to 
in  the  question. 

By  Mr.  Hamilton :  The  witness  is  instructed  that  the 
question  calls  for  his  personal  knowledge  or  experi¬ 
ence, — first-hand  knowledge. 

866  A.  None. 

The  direct  examination  of  this  witness  is  concluded 
at  9:40  o’clock  A.  M.;  and  the  attention  of  counsel  for 
the  respondent  is  called  to  the  fact  that  the  direct  ex¬ 
amination  of  this  witness  does  not  relate  in  any  way  to 
packages  other  than  wooden  packages,  and  that  any 
inquiry  directed  to  eliciting  testimony  from  this  wit¬ 
ness  regarding  packages  other  than  wooden  packages 
will  be  resisted  and  a  motion  made  to  strike  out  such 
testimony  as.  being  in  violation  of  the  Federal  Courts’ 
rule  of  evidence  regarding  permissible  cross-examina¬ 
tion. 

By  Mr.  Munden:  The  act  of  counsel  for  petitioner 
in  crying  before  he  is  hurt  makes  me  believe  that  he  is 
afraid  of  the  truth. 

;  Cross-examination  by  Mr.  Munden: 

X-Q.  102.  Is  A.  Knabb  &  Co.  still  in  existence?  A.  Yes. 

X-Q.  103.  Does  it  have  a  place  of  business  in  Warren, 
Pa.?  A.  It  does  not. 
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X-Q.  104.  Where  does  it  have  a  place  of  business,  if  you 
know?  A.  Marcus  Hook,  Pa. 

X-Q.  105.  Is  H.  G-.  Rush  &  Co.  still  in  existence?  And  if 
so,  where  does  it  have  a  place  of  business  ?  A.  j[  think  they 
are — at  Reno,  Pa. 

X-Q.  106.  Reno  is  near  Oil  City,  Pa.,  isn’t  it?  A.  I  would 
say,  yes ;  a  suburb  of  Oil  City.  Very  close  to  it,  anyway. 

X-Q.  107.  Approximately  how  far  are  Oil  C^ty,  Pa.,  and 
Reno,  Pa.,  from  Warren,  Pa.?  Just  approximately.  A. 
About  thirty  miles. 

X-Q.  108.  In  what  month  of  what  year  did  you  start  work 
at  the  Seneca  Oil  Works?  A.  I  could  not  say  fhe  month — 
it  was  in  1895. 

X-Q.  109.  In  what  month  of  what  year  did  you  leave  the 
Seneca  Oil  Works?  A.  About  the  third  of  May,  1903. 

X-Q.  110.  When  did  you  start  work  at  the  United  Re¬ 
fining  Company?  A.  Fourth  day  of  May,  1903, 

•  •**##*••• 

Redirect  Examination  by  Mr.  Hamilton. 

By  Mr.  Hamilton :  The  re-direct  examination  of  this 
witness  is  taken  up  and  proceeded  with  without  waiving 
any  of  the  objections  made  during  the  cross-exami- 
886  nation  of  this  witness  but,  on  the  contrary  thereof, 
insisting  upon  each  and  every  of  such  objections  and 
saving  all  rights  reserved  and  obtained  [by  making 
them,  and  all  rights  obtained  by  notices  given  to  sup¬ 
press  and  the  like. 

*•**##*••• 


Re-D.  Q.  206.  Yes,  precisely.  I  am  asking  about  what  you 
used  and  how  you  used  it  in  making  these  measure- 

887  ments.  A.  I’d  call  this  a  steel  tape.  And  I  have  used 
it  to  measure  on  the  lower  end  of  the  chime  over  on 

to  the  chime  opposite  resting  on  top  of  the  chime. 

•  ****##••* 

Re-D.  Q.  212.  Considering  your  experience  at 

888  United  Refining  Co.  prior  to  1905,  or  abojit  two  years 
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after  you  entered  upon  your  employment  there,  and 
also  your  experience  at  Seneca  Oil  Works,  how  frequently 
did  it  come  about  that  you  were  called  upon  to  fill  wooden 
oil  half -barrels — that  is,  frequently  or  infrequently?  A.  In¬ 
frequently. 

Re-D.  Q.  213.  What  relative  proportion  of  wooden  oil 
half-barrels  were  used  at  this  long-past  time  as  corn- 
889  pared  with  wooden  full-size  oil  barrels?  A.  About 
one  per  cent. 

Re-D.  Q.  214.  I  call  your  attention  to  the  end  portion  of 
a  half -barrel  identified  as  Petitioner’s  Exhibit  182,  and, 
particularly,  to  the  brand  that  you  stencilled  on  the  top 
face  of  the  head  of  that  exhibit ;  and  I  ask  you  what  is  the 
purpose  of  that  branding? 

By  Mr.  Munden :  I  object  to  that  question  as  having 
no  relevancy  to  these  proceedings. 

A.  I  would  say  for  identification, 
i  Re-D.  Q.  215.  As  a  barrel-house  man,  I  ask  you  whether 
there  is  room  or  blank  space  enough  left  on  that  branded 
head  for  the  insertion,  by  branding,  of  the  gross  and  tare 
weights,  and  gallonage? 

By  Air.  Munden:  Question  has  no  relevancy  for  the 
reason  that  it  has  not  been  coupled  with  any  statement 
as  to  the  size  of  the  insertions  of  the  gross  and  tare 
weights  and  gallonage. 

By  Mr.  Hamilton :  The  witness  is  asked  to  read  the 
question  with  the  understanding  that  the  size  of  the 
letters  and  figures  is  to  be  the  same  as  were  customarily 
used  in  stencilling  the  gross  and  tare  weights  and  gal¬ 
lonage  on  oil  barrel-heads  prior  to  1905. 

A.  There  is  room  enough. 

#  *  *  •  •  • 


« 


Pet.’s  Proofs  in  rebuttal:  Hand’s  Testimony.  225 

The  Warren  User  By  The  Petitioner  (Intervener): 

Continued. 

Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 

Petitioner’s  main  record  (Pltff.-Appellant’s  ex.  37), 
pages  470  to  478.  Transcript  of  record,  pages  900  to 
908. 

JAMES  W.  HAND. 

{See,  also,  Appellant's  App.,  pages  111  to  113). 

By  Mr.  Hamilton:  Notice  is  given  counsel  for  the 
respondent  that  the  direct  examination  of  this  wit- 

900  ness  will  be  restricted  and  confined  to  tfie  matter  of 
metal  containers,  and  that  any  cross-examination  of 
this  witness  touching  upon  containers  of  wood  will  be 
objected  to  as  being  improper  cross-examination. 

********** 

901  Q.  6.  How  long  have  you  been  Manager  of  the 
Cooperage  Department  of  your  Company?  A.  Nine 

years. 

**##***♦#* 

Q.  19.  By  whom  was  it  manufactured  ?  A.  Efy  the  Stand¬ 
ard  Oil  Company  of  New  Jersey. 

902  Q.  20.  In  your  experience,  did  you  ever  come 
across  the  product  of  the  Ironclad  Manufacturing 

Company?  A.  Yes. 

Q.  21.  How  early  a  date  was  this?  What  was  the  earliest 
time  that  you  became  acquainted  with  that  product?  A. 
I  have  no  definite  recollection,  but  would  say  about  the 
vear  1902. 

Q.  22.  Please  describe  briefly  what  kind  of  product  that 
was.  A.  It  was  a  straight-side  drum. 

Q.  23.  For  what  purpose  was  it  designed  to  be  used? 

By  Mr.  Munden:  Question  objected  to,  no  perti¬ 
nency  nor  materiality. 
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A.  For  shipment  of  petroleum  products. 

Q.  24.  Was  it  a  steel  drum  or  just  a  metal  drum?  A.  I 
believe  it  was  a  steel  drum. 

Q.  25.  Can  you  say  what  the  capacity  of  the  drum  was, 
approximately?  A.  From  fifty  to  fifty-five  gallon  capacity. 

•  •••••••#• 

By  Mr.  Hamilton:  The  petitioner’s  attorney  offers 
in  evidence  the  illustrated  circular  that  was  handed  the 
witness,  when  he  was  asked  Q.  17 ;  and  the  notary  is 
asked  please  to  mark  this  circular:  “Petitioner’s  Ex¬ 
hibit,  Bayonne  Steel  Barrel  Circular,  No.  184.”  The 
attention  of  the  examiner  is  called  to  the  fact  that  the 
direct  examination  of  this  witness  has  been  restricted 
i  to  metal  containers  and  has  been  extended  to  no  other 
type  of  container. 

**#*#*#### 

Cross-examination  by  Mr.  Munden : 

903  X-Q.  27.  Mr.  Hand,  you  started  in  with  your  pres¬ 
ent  Company  in  what  year?  A.  1900. 

X-Q.  28.  What  was  your  job  then?  A.  Clerk. 

X-Q.  29.  What  were  your  duties  as  clerk?  A.  In  con¬ 
nection  with  shipments  of  barreled  oil. 

X-Q.  30.  How  long  did  you  continue  on  that  job  ?  I  mean 
how  long  did  you  continue  as  a  clerk  in  connection  wdth 
shipments  of  barreled  oil?  A.  About  a  year. 

X-Q.  31.  Then  what  did  you  do?  A.  General  office  ac¬ 
countant. 

i  X-Q.  32.  Up  to  approximately  what  date?  A.  1904. 
i  X-Q.  33.  After  that  -what  was  your  job?  A.  In  charge  of 
stave-mill  operations. 

X-Q.  34.  Please  explain  what  “stave-mill  operations” 
means.  A.  Manufacture  of  staves  used  in  the  manufacture 
of  barrels. 

X-Q.  35.  What  kind  of  barrels,  what  material  ?  A.  Wood 
barrels. 

X-Q.  36.  How  long  did  you  stay  on  this  job  in  charge  of 
stave-mill  operations?  A.  Three  years. 
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X-Q.  37.  That  is  up  to  1907?  A.  Yes. 

X-Q.  38.  After  that,  what  was  your  job  with  your  present 
Company?  A.  Assistant  Superintendent  of  the  Bayonne 
Wood  Barrel  Factory  and  Steel  Barrel  Plant. 

X-Q.  39.  How  long  did  that  job  last  before  you  changed? 
A.  Until  1920. 

X-Q.  40.  Then  what  was  your  job  with  your  Company? 
A.  Superintendent  of  both  plants. 

X-Q.  41.  How  long  did  that  job  last  before  you  changed? 
A.  Until  1926. 

X-Q.  42.  And  since  1926  up  to  present  time,  you 

904  have  you  been  manager  of  the  Cooperage  Depart¬ 
ment?  A.  Yes. 

X-Q.  43.  What  is  the  meaning  of  the  term  “brazed”  as 
you  have  used  it  in  your  direct  testimony?  A.  It  is  the 
mechanical  method  of  welding  or  fastening  two  edges  of 
metal  together. 

X-Q.  44.  It  is  another  term  for  soldering,  is  it  not?  A. 
Similar  to  it. 

*******  »** 

X-Q.  51.  Confining  your  answer  to  the  perijod  from  1902 
to  February  20,  1905,  are  you  acquainted  with  the 

905  relative  prices  to  your  customers  of  t|he  wood  bar¬ 
rels  and  the  steel  barrels  manufactured  |by  your  Com¬ 
pany? 

By  Mr.  Hamilton:  Objected  to  as  improper  cross- 
examination,  the  matter  not  having  been  [touched  upon 
or  brought  out  upon  the  direct  examination.  Further 
objection  is  made  that  the  matter  inquired  about  is 
wholly  irrelevant  and  immaterial  and  lacking  in  perti¬ 
nence  to  the  issues  of  this  proceeding.  Xotice  is  given 
on  the  record  that  a  motion  will  be  brought  to  strike  out 
this  question  and  any  answer  thereto  that  ^nay  be  given. 

X-Q.  52.  You  know,  however,  that  the  ste^l  barrel  man¬ 
ufactured  and  sold  by  your  Company  during  the  period  re¬ 
ferred  to  was  much  higher  in  price  than  the  wood  barrel 
manufactured  and  sold  by  your  Company? 
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By  Hamilton :  Same  objections  and  notice. 

•  ••**##*#• 

X-Q.  53.  The  old  brazed  seam  in  the  steel  barrels  manu¬ 
factured  and  sold  by  your  Company  left  a  great  deal  to  be 
desired  from  a  commercial  standpoint  and  was  superseded 
by  the  arc- welded  seam?  A.  The  only  advantage  in  making 
the  change  is  improvement  in  appearance  and  a  small  re¬ 
duction  in  cost. 

X-Q.  54.  The  old  brazed  seam  would  develop  leaks, 
would  it  not,  when  the  barrel  was  subjected  to  shocks? 
A.  No. 

X-Q.  55.  What  was  the  shape  of  the  steel  barrels  manu¬ 
factured  and  sold  by  your  Company  prior  to  February  20, 
1905?  A.  Bilge  shape. 

X-Q.  56.  Referring  to  this  period,  were  the  two  ends  of 
the  barrel  the  same  in  shape?  A.  Practically,  yes. 

X-Q.  57.  That  is,  they  had  substantially  the  same  diam¬ 
eter  within  the  rim  or  chime?  A.  That  is  correct. 

•  •••••#**• 

906  X-Q.  66.  Did  you  take  the  photograph  reproduced 
on  page  4  of  Petitioner’s  Exhibit  No.  184?  A.  It 

was  taken  by  a  commercial  photographer. 

X-Q.  67.  What  connection  did  you  have,  if  any,  with  the 
taking  of  that  photograph?  A.  I  selected  the  barrel  and 
saw  the  photograph  taken. 

|  X-Q.  68.  Please  tell  us,  Mr.  Hand,  how  you  knew  that 
that  particular  barrel  was  manufactured  in  December,  1904? 
A.  The  type  of  flanges,  the  gauge  of  steel  used  in  the  heads. 
We  have  a  record,  from  the  date  of  manufacture,  of  the 
various  changes  in  parts  that  made  up  the  barrel. 

X-Q.  69.  Then  you  just  figured  things  out  and 

907  came  to  the  conclusion  that  this  particular  barrel 
was  manufactured  in  1904?  A.  We  are  positive  of  it. 

X-Q.  70.  That  is,  you  are  positive  that  your  deductions 
are  correct?  A.  Yes. 
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The  Warren  User  By  The  Petitioner  (Intervener): 

Continued . 


Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 

Petitioner’s  main  record  (Pltff.- Appellant’s  ex.  37), 
pages  485  to  491.  Transcript  of  record,  pages  915  to 
921). 


FRANCIS  B.  JOY. 

(No  Excerpts  From  Mr.  Joy’s  Testimony  Appear  In 

Appellant’s  App.). 

Francis  B.  Joy,  being  duly  sworn,  doth  depose  and 
915  say,  in  answer  to  interrogatories  proposed  to  him  by 
James  Hamilton,  Esq.,  counsel  for  petitioner,  as  fol¬ 
lows,  to-wit : 

Question  1.  Please  state  your  name.  Answer.  Francis 
B.  Joy. 

Q.  2.  Where  do  you  reside?  A.  1480  Garland  Avenue, 
Detroit,  Michigan. 

Q.  3.  As  to  occupation,  please  state  whether  you  are  now 


active  or  retired  ?  A.  Retired. 

Q.  4.  When  did  you  first  come  to  Detroit?  A.  I  first 
came  to  Detroit  about  1882. 

Q.  5.  When  were  you  first  employed  in  Detroit?  A. 
About  1886,  I  should  say. 

Q.  6.  Were  you  employed  in  Detroit  in  1899  or  there¬ 
abouts?  A.  Yes. 

Q.  7.  Can  you  give  us  the  date  a  little  more  exactly?  A. 


Well,  I  started  employment  March  or  April,  1899. 


Q.  8.  And  by  whom  were  you  employed  at  this  time? 


A.  Detroit  Heating  &  Lighting  Company. 

Q.  9.  In  what  activities  was  that  compariy  engaged?  A. 


Well,  that  is  a  machine  shop.  They  did  general  jobbing 
machine  work,  sheet-metal  work,  copper  work.  They  also 
were  large  manufacturers  of  gasoline  g£.s-machines  for 
countrv  homes. 

Q.  10.  What  position  did  you  hold  with  the  Detroit  Heat¬ 
ing  &  Lighting  Company?  A.  Superintendent. 
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I  Q.  11.  How  long  did  you  hold  that  position?  A.  I  don’t 
know.  I  should  say  until  about  1912, 1  should  think, 
i  Q.  12.  And  then  what  change  came  about  ?  A.  I  was  pro¬ 
moted  to  be  the  general  manager. 

Q.  13.  How  long  did  you  continue  as  general  man- 
916  ager?  A.  Until  about  1920. 

Q.  14.  Was  your  employment  with  the  Detroit 
Heating  &  Lighting  Company  continuous  from  1899  to 
1920?  A.  Yes. 

!  Q.  15.  Are  you  familiar  with  the  manufacture  of  metal 
packages  for  the  packaging  of  oils?  A.  Yes;  as  they  were 
made  at  that  period. 

Mr.  Hamilton:  Notice  is  given  on  the  record  that 
the  examination  of  this  witness  will  be  restricted  and 
confined  to  the  matter  of  metal  packages  for  lubricating 
and  burning  oils;  and  any  cross-examination  bearing 
upon  wooden  containers  or  packages  for  such  oils  will 
be  regarded  as  improper  cross-examination  and  ob¬ 
jected  to  a  ssuch;  and  notice  to  strike  out  is  hereby 
given,  if  such  cross-examination  be  indulged  in.  Fur- 
i  ther,  in  the  matter  of  metal  packages,  cans  will  be  not 
inquired  into  on  the  direct  examination. 

!  Q.  16.  When  did  you  first  become  familiar  with  the  mak¬ 
ing  of  metal  barrels  or  packages  or  containers  for  use  in 
packaging  such  oils?  A.  When  I  went  to  the  Heating  & 
Lighting  Company  in  the  spring  of  1899. 

Q.  17.  Please  describe  for  the  benefit  of  the  Commis¬ 
sioner  of  Patents  how  this  familiarity  with  these  metal 
packages  came  about.  A.  Well,  the  Welded  Steel  Barrel 
Company  was  just  across  the  street  from  the  Detroit  Heat¬ 
ing  &  Lighting  Company ;  and  the  Detroit  Heating  &  Light¬ 
ing  Company  made  the  plugs  and  flanges  into  which  the 
plugs  screwed  for  the  Welded  Steel  Barrel  Company.  This 
brought  me  in  quite  close  contact  with  the  Barrel  Company 
and  I  was  frequently  in  their  plant  and  saw  the  manufac¬ 
ture  of  these  metal  barrels.  I  was,  in  fact,  in  daily  touch 
with  the  barrel  company  from  1899  until  1920,  and  was 
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familiar  with  their  manufacturing  processed  and  also  their 
products. 

Q.  18.  Again,  for  the  benefit  of  the  Commjissioner  of  Pat¬ 
ents,  please  describe  the  metal  barrels  that  were 
917  manufactured,  as  you  have  just  stated,  by  Welded 
Steel  Barrel  Company,  at  this  time.  A.  Well,  the 
body  of  the  barrel  was  formed  of  a  sheet-metal  cylinder; 
and,  in  the  case  of  the  54-gallon  barrel,  it  y-as  24  inches  in 
diameter  and  about  31*4  inches  high.  There  were  two  roll¬ 
ing-hoops  shrunk  on  this  cylinder-part  of  th<j:  barrel  and  tvro 
end-hoops  to  protect  the  end-welds.  Thefe  were  one  to 
three  flanges  or  bungs  on  each  barrel  and  located  to  suit 
the  customer’s  requirements.  The  shell  of  these  barrels 
were  generally  made  of  16-gauge  steel,  14-ga  age  heads.  The 
vertical  seam  of  the  shell  and  also  the  seams  securing  the 
heads  were  welded. 

Q.  19.  Were  you  ever  connected  with  th0  Welded  Steel 
Barrel  concern?  In  any  capacity?  A.  Yes.  sir.  The  own¬ 
ers  of  the  Detroit  Heating  &  Lighting  Company  purchased 
the  barrel  company;  and  I  was  made  superintendent  also 
of  that  company  in  addition  to  my  duties  as 
of  the  Detroit  Heating  &  Lighting  Compan! 


Q.  20.  When  did  you  assume  the  position  of  superin¬ 
tendent  of  the  Welded  Steel  Barrel  concern t  A.  I  couldn’t 


say  wThen. 
of  that. 


superintendent 

17- 


Probably  around  1905,  I  think,  i 


Q.  22.  In  using  the  term  “barrel”,  have 
the  sense  it  has  generically  or  in  the  sense 
with  a  bilge  or  in  the  sense  of  a  straight-: 

Well,  I  have  been  speaking  only  of  straight 
drums. 

Q.  23.  Did  Welded  Steel  Barrel  Company  ever  make,  to 
your  knowledge,  a  bilge  package.  A.  No. 


vou  used  it  in 
of  a  container 
^ide  drum  ?  A. 
hside  barrels  or 


I  am  not  sure 
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Q.  26.  Did  you  ever  know  of  a  concern  by  the  name  of 
Cowles  &  Danziger  Company?  A.  Yes. 

Q.  27.  How  did  you  come  to  know  that  concern? 
918  A.  They  started  a  business  a  block  or  two  from  the 
plant  of  the  Detroit  Heating  &  Lighting  Company 
and  had  us,  that  is  Detroit  Heating  &  Lighting  Company, 
manufacture  their  plugs  and  their  flanges  which  they  welded 
into  their  barrels,  or  brazed  into  their  barrels. 

i  Q.  28.  Did  you  ever  see  the  Cowles  &  Danziger  product  ? 
A.  Yes. 

Q.  29.  When  did  you  first  become  familiar  with  that 
product?  A.  I  couldn’t  say. 

!  Q.  30.  Are  you  able  to  describe  it?  A.  Yes.  It  was  about 
the  same  as  the  barrels  they  made  at  the  Welded  Steel  Bar¬ 
rel  Company  except  that  the  seams  were  brazed  instead  of 
being  welded.  Their  flanges  were  brazed  on.  Those  of  the 
Welded  Steel  Barrel  Corporation  were  riveted  into  place. 

Q.  31.  What  was  the  capacity  of  the  containers  made  by 
the  Cowles  &  Danziger  Company? 

Mr.  Munden:  Objection.  Witness  not  qualified. 

A.  They  made  the  same  size  of  barrels  that  were  in  ordi¬ 
nary  use  by  the  purchasers,  that  is,  the  54-gallon  size. 

Q.  32.  Was  that  the  capacity  of  a  straight-side  drum 
made  by  Welded  Steel  Barrel  Company?  A.  Yes;  about 
54  gallons.  A  little  over. 

•  ***#*##•• 

Mr.  Munden:  The  testimony  of  this  witness  is  ob¬ 
jected  to  on  the  ground  that  it  has  no  relevancy  or 
920  pertinency  to  the  issues  of  this  proceeding,  and  con¬ 
stitutes  a  mere  wase  of  time.  No  cross-examination. 
Mr.  Hamilton:  The  respondent,  by  its  counsel,  now 
says  that  testimony  of  this  witness,  which  is  relative 
I  to  the  time  of  making  straight-side  steel  drums,  “has 
no  relevancy  or  pertinency  to  the  issues  of  this  pro¬ 
ceeding  and  constitutes  a  mere  waste  of  time.”  The 
earnest  attention  of  the  Examiner  of  Interferences  for 
Trade-Marks  is  called  to  the  deposition  given  by  one 
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J.  Merle  Finney,  at  Cleveland,  Ohio,  on  behalf  of  the 
respondent,  and  that  this  testimony  was  devoted  wholly 
to  the  matter  of  the  introduction  and  tnanufaeture  of 
steel  drums,  straight-side  steel  drums,  which  Mr.  Fin¬ 
ney  placed  at  the  year  1910  or  1911.  Furthermore,  the 
Examiner’s  attention  is  called  to  the  efforts  on  the  part 
of  the  respondent’s  counsel  to  fix  the  date  about  that 
time,  1910,  1911,  1912,  for  the  introduction  of  straight- 
side  steel  drums,  through  the  testimony  of  respond- 
921  ent’s  president,  Charles  E.  Eustice,  Jmd  its  witness, 
August  W.  Eiszner.  It  ill  becomes  afid  ill  lies  in  the 
mouth  of  respondent’s  counsel  to  say  that  testimony 
in  direct  rebuttal  of  respondent’s  witnesses,  on  this 
phase  of  this  case,  “has  no  relevancy  cr  pertinency  to 
the  issues  of  this  proceeding  and  constitutes  a  mere 
waste  of  time.*’  If  respondent’s  counsel  desires  to 
have  the  Examiner  of  Interferences  regard  the  testi¬ 
mony  of  Messrs.  Finney,  Eiszner  and  jEustice  on  this 
phase  of  the  case  as  of  no  moment  or  importance  and  as 
only  to  be  disregarded  by  the  Examined,  another  ques¬ 
tion  may  arise. 

Mr.  Munden:  What  Mr.  Hamilton  |h.as  just  stated 
does  not  make  sense  to  me. 

*••**##*** 

The  Warren  User  By  The  Petitioner  (Intervener): 

Continued. 

Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 


Petitioner’s  main  record  (Pltff.-Appeli.ant’s  ex.  37), 
pages  491  to  494.  Transcript  of  record,  PAbES  921  to  924. 

ORLA  B.  TAYLOR. 

{See,  also,  Appellant's  App.,  pages  113  and  114) 

*  *#*#*•!#  #  • 


Q.  2.  Where  do  you  reside?  A.  Detroit,  Michigan. 
921  Q.  3.  What  is  your  profession?  A-  Lawyer,  re¬ 
tired. 
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Q.  5.  Have  you  at  any  time  had  to  do  with  the  manu¬ 
facturing  end  of  this  concern’s  business?  A.  I  was 

922  treasurer  of  the  concern  for  two  or  three  years,  dur¬ 
ing  which  time  I  used  to  go  to  the  office  of  the  com¬ 
pany  every  two  or  three  days  and,  as  the  manufactory  was 
not  a  very  extensive  one,  I  always  went  into  the  factory  and 
saw  the  work  going  on. 

Q.  6.  When  was  this  period  to  which  you  refer  in  your 
last  preceding  answer?  A.  I,  of  course,  have  an  independ¬ 
ent  memory  of  the  matter,  especially  along  in  the  summer 
of  1901,  but  I  organized  the  company,  that  is,  attended  to 
the  legal  papers  for  the  organization,  and  my  law  register 
entitled  “General  Matters”  under  date  of  August  16,  1899, 
shows  that  I  organized  the  company  on  that  date;  the  first 
meeting  of  shareholders  and  first  meeting  of  directors  were 
held  that  day.  After  the  organization  of  the  company,  I 
attended  to  such  legal  work  as  they  may  have  had  to  do,  be¬ 
cause  the  gentlemen  in  the  company  were  people  with  whom 
I  was  quite  closely  associated;  but,  in  1901,  the  company 
had  some  financial  difficulties  growing  out  of  an  over¬ 
purchase  of  steel  sheets  which  were  warehoused  as  against 
notes  with  three  or  four  of  the  banks  in  the  city.  I  took  the 
treasurership  of  the  company  and  arranged  with  the  banks 
for  satisfactory  extensions  and  the  business  continued  with 
me  as  treasurer  for  two  or  three  years,  I  think.  In  the  end 
we  had  an  offer  of  purchase  from  the  Standard  Oil  Com¬ 
pany  of  Indiana,  which  was  one  of  our  largest  customers, 
undoubtedly  the  largest ;  and  I  took  up  the  matter  of  selling 
the  company  to  them,  when  Mr.  Joseph  H.  Berry,  who  was 
a  shareholder  in  the  company,  and  also  a  client  of  mine, 
said  that  he  would  prefer  to  buy  rather  than  to  sell ;  so  we 
transferred  the  company  to  Mr.  Berry  and  the  old  share¬ 
holders  passed  out,  including  myself,  but  on  account  of  my 
relation  with  Mr.  Berry,  I  continued  as  vice-president  of 
the  company,  giving  up  my  office  as  treasurer.  That,  I 
think,  about  covers  the  history  of  it.  I  could  give  you 

923  the  exact  date  of  that  sale,  I  think.  July  8,  1905.  I 
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carried  all  the  papers  to  Mr.  Berry,  and  the  checks  were 
issued. 

Q.  7.  Coming  now  to  the  manufacturing  end  of  this  con¬ 
cern’s  business,  what  was  their  product  as  you  first  knew 
it  or  became  familiar  with  it?  A.  It  was  largely  a  steel  bar¬ 
rel,  as  I  recollect  it  a  45-gallon  barrel;  I  may  be  wrong 
about  that,  but  that  is  my  recollection.  It  was  a  straight 
barrel  with  steel  hoops  shrunken  on  it,  the  chimes,  of 
course,  being  welded.  During  the  time  that  I  \vas  active  in 
the  company,  we  experimented  and  finally  Succeeded  in 
rolling  the  hoops  into  the  steel  instead  of  having  the 
separate  hoops. 


The  Warren  User  By  The  Petitioner  (Intervener): 

Continued . 

Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 


Petitioner’s  main  record  (Pltff.- Appellant’s  ex.  37), 
pages  495  to  504.  Transcript  of  record,  pages  925  to  934. 

BERTRAM  B.  BUTCHER. 

(See,  also,  Appellant’s  App.,  pages  114  bnd  115). 


Bertram  B.  Butcher,  being  duly  swbrn,  doth  de- 
925  pose  and  say,  in  answer  to  interrogatories  proposed 
to  him  by  James  Hamilton,  Esq.,  counsel  for  peti¬ 
tioner,  as  follows,  to-wit : 

Question  1.  What  is  your  name?  Answer  Bertram  B. 
Butcher. 

Q.  2.  Where  do  you  reside?  A.  1556  Atkinson  Avenue, 
Detroit. 

Q.  3.  In  what  activity  are  you  now  engaged?  As  an  oc¬ 
cupation?  A.  I  am  a  manufacturer’s  agent. 

Q.  4.  Are  you  familiar  with  steel-drum  manufacture? 
A.  Yes. 
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i  Q.  5.  How  did  you  gain  that  familiarity?  A.  Because  of 
my  long  experience  in  the  industry. 

•  •  *  #  •  •  1  *  •  #  • 

Q.  7.  At  the  time  that  you  entered  the  employ  of 
Welded  Steel  Barrel  Corporation,  and  assumed  the  duties 
of  plant  manager  thereof,  what  was  the  structure  or  con¬ 
struction  of  the  steel  drums  that  were  manufacturered  by 
it? 

Mr.  Munden:  Objection.  No  pertinency  or  mate¬ 
riality. 

i  A.  The  company  was  manufacturing  steel  drums  for  the 
shipping  and  storage  of  liquid  products  in  two  standard 
sizes,  54  gallons,  which  had  the  larger  sale,  and  110  gallons. 
These  were  a  welded-throughout  construction  using  the 
electric  process  and  the  drums  were  made  with  chime  rein¬ 
forcements  and  rolling  hoops.  We  w*ere  making  three  types 
determined  by  the  number  of  openings  in  the  drums.  These 
were  trade  names,  Paragon  meaning  one  opening, 
926  Standard  two  openings,  and  Shannon  three  open¬ 
ings.  Some  years  later  these  trade  names  were  dis¬ 
continued,  because  drums  became  more  standardized  as  the 
consumption  increased. 

Q.  8.  I  hand  you  a  certified  copy  of  pages  5  and  12,  issue 
of  December  12,  1898,  of  a  publication  entitled: — Oil  Paint 
and  Drug  Reporter ,  Volume  54,  July-December,  1898,  New 
York,  a  duplicate  certified  copy  of  which  has  been  intro¬ 
duced  in  evidence  in  this  cause  as  Petitioner’s  Exhibit  No. 
179.  And  I  call  your  attention  to  an  advertisement  by 
Welded  Steel  Barrel  Co.  on  page  12.  Please  compare  the 
construction  of  the  structures  shown  in  the  cut  of  this  dis¬ 
play  advertisement  with  the  construction  of  the  steel  drums 
that  were  being  made  by  the  Welded  Steel  Barrel  Corpora¬ 
tion  at  the  time  that  you  assumed  the  duties  of  plant  man¬ 
ager  in  April,  1908,  as  you  have  testified. 

Mr.  Munden:  Objected  to  on  the  ground  that  the 
question  has  no  materiality  nor  pertinency  and  for  the 


Mtv/ 


* 
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further  reason  that  the  witness  is  not  qualified  to  an¬ 
swer  the  question. 

A.  The  Oil,  Paint  and  Drug  Reporter  wa^  the  only  rep¬ 
resentative  trade  journal  advertising  products  such  as 
those,  and  the  advertisement  referred  to  in  your  question 
was  before  I  went  with  the  Welded  Steel  Barrel  Corpora¬ 
tion;  but,  from  the  illustrations  and  descriptive  matter  in 
the  advertisement,  the  product  being  made  by  the  Welded 
Steel  Barrel  Corporation  at  the  time  I  began 
pany  was  identical,  both  as  to  size,  specifications  and  trade 
names. 


927 


Mr.  Hamilton :  The  copy  of  pages  5  a^ 

December  12,  1898,  of  a  publication 
Paint  and  Drug  Reporter,  Volume  54,  July-December, 
1898,  New  York,  which  copy  was  certified  under  the 
hand  of  the  Commissioner  of  Patents 
the  Patent  Office,  and  which  was  handed  the  witness 
wrhen  he  was  asked  Q.  8,  is  offered  in  evidence  by  the 
petitioner;  and  the  notary  is  asked  blease  to  mark 
this  copy  Petitioner’s  Exhibit,  No.  179- A,  Duplicate 
Certified  Copy. 


nd  12,  issue  of 
entitled : — Oil, 


Mr.  Munden :  The  offer  of  this  exhibi 
on  the  ground  that  it  is  incompetent  ancl 
riality  nor  relevancy. 


is  objected  to 
has  no  mate- 


Q.  9.  You  speak  in  your  answer  to  Q.  7  <^f  “the  electric 
process”.  Please  describe  a  little  more  fully  what  that 
process  was.  A.  It  was  a  fusing  together  of  the  seams  and 
chimes  of  the  drums  by  electrical  heat  and  the  use  of  pneu¬ 
matic  hammers.  This  construction  was  used  exclusively  by 
the  Welded  Steel  Barrel  Corporation  and  made  wrhat  might 
be  called  a  seamless  package. 

Q.  10.  To  what  uses  were  the  drums  manufactured  by 
the  Welded  Steel  Barrel  Corporation  put? 

Mr.  Munden:  Objection.  Witness  njot  qualified  to 
answer. 
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A.  We  were  selling,  when  I  went  with  the  company,  and, 
of  course,  afterwards,  drums  for  the  storage,  shipment  and 
handling  of  paint,  alcohol,  gasoline  and  oils,  serving  three 
major  industries  manufacturing  the  products  above  men¬ 
tioned. 

•  ••*•••••• 

I  Q.  12.  All  right.  Did  the  Welded  Steel  Barrel  Corpora¬ 
tion  ever  manufacture  a  bilge  product?  A.  No.  We  were 
not  equipped  to  make  it. 

,  Q.  13.  Now,  can  you  think  of  the  short  designation  for 
that  company’s  product  that  distinguished  it  from  a  bilge 
product?  A.  We  were  making  what  was  commonly  called 
drums,  meaning  straight-side  steel  containers,  and  being 
different,  naturally,  from  a  bilge  shape,  or,  rather,  barrel¬ 
shaped  package. 

Q.  14.  And,  referring  again  to  the  structures  illustrated 
in  this  display  advertisement  of  Petitioner’s  Exhibit 
928  179- A,  how  would  you  designate  them,  in  this  same 

regard?  A.  The  drums  illustrated  in  the  advertise¬ 
ment  are  apparently  exactly  what  we  were  making - 

Mr.  Munden:  (Interrupting.)  This  answer  is  ob¬ 
jected  to  on  the  ground  that  it  relates  to  a  time  when 
the  witness  was  not  with  the  company,  and  apparently 
having  no  personal  knowledge  of  what  was  being  done 
by  the  company. 

Mr.  Hamilton :  I  object  to  the  objection  placed  upon 
the  record  by  counsel  for  the  respondent  and  to  the 
interruption  made  by  him  in  order  to  get  his  objection 
on  the  record.  His  objection  is  nevertheless  utterly  out 
of  time  and  without  force  or  effect  so  far  as  this  an¬ 
swer  is  concerned.  The  witness  will  please  complete1 
his  answer. 

A.  (Continuing.)  To  all  appearances,  the  drums  illus¬ 
trated  in  the  advertisement  were  identical  with  those  being 
manufactured  by  the  Welded  Steel  Barrel  Corporation  at 
the  time  I  became  connected  with  the  company.  In  fact,  we 
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used  this  same  illustration  for  several  years  bn  practically 
all  of  our  literature,  particularly  letterheads  and  invoices. 
It  was  the  same  cut  in  different  sizes. 


Q.  15.  Would  you  apply  the  same  designation,  straight- 
side  steel  containers  or  drums,  to  the  structures  shown  in 
the  display  advertisement  here  in  question?  A.  Yes. 

Q.  16.  WTiat  was  the  diameter  of  head  of  the  drum  that 
the  corporation  was  making  at  the  time  that  you  assumed 
your  position  as  plant  manager? 

Mr.  Munden:  Objection.  No  materiality  nor  rele¬ 
vancy  and  for  the  further  reason  that  the  fitness  is  not 
qualified  to  answer  correctly  after  the  lap^e  of  so  many 
years. 


A.  First  let  me  say  we  were  the  only  company  making 
what  was  called  a  54-gallon  drum,  which  meant  that 
929  we  had  individual  dimensions.  The  diameter  of  the 
54-gallon  drum  was  24  inches  and  I  think  the  height 
about  31 %.  The  110-gallon  drum  measured  about  28% 
inches  diameter  by  approximately  43  inches  high.  My  re¬ 
collection  is  clear  on  this  point  for  the  reason  that  I  bought 
the  steel  for  the  drums. 

Q.  17.  At  the  time  that  you  assumed  your  duties  as  plant 
manager,  where  was  the  plant  of  the  Welded  Steel  Barrel 
Corporation  located  as  to  street  or  streets?  A.  It  was 
located  at  what  was  called  the  corner  of  Leib  &  Franklin 
Streets.  It  was  not  exactly  on  the  corner  because  Berry 
Brothers’  offices  were  between  the  plant  of  the  Welded 
Steel  Barrel  Corporation  and  the  corner  itself. 

Q.  18.  Did  you  know  of  a  company  under  the  name  or 
title  of  the  Cowles  &  Danziger  Company?  Here  in  Detroit? 
A.  Yes. 

Q.  19.  When  did  you  first  know  it?  A.  Because  of  my 
acquaintance  with  the  principals  of  the  company,  I  knew 
they  were  making  drums  perhaps  six  months  before  I  went 


with  the  Welded  Steel  Barrel  Corporation  in  April,  1908. 
I  was  acquainted  with  Mr.  Danziger,  as  well  as  tiis  partners. 

Q.  20.  What  is  the  name  of  Mr.  Danziger,  as  fully  as  you 
can  give  it?  A.  His  name  is  J.  Carl  Danzigeif. 
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i  Q.  21.  What  type  of  drum  did  this  Cowles  &  Danziger 
Company  make?  A.  They  made  a  straight  side  steel  con¬ 
tainer  similar  in  appearance  to  that  made  by  the  Welded 
Steel  Barrel  Corporation,  but  side  seam  and  chime  con¬ 
struction  were  different  in  that  instead  of  using  a  welded 
process  such  as  my  company  did,  they  employed  what  is 
known  as  the  brazing  pricess. 

Q.  22.  In  the  closing  of  what  joints  was  this  brazing 
process  used?  A.  Both  on  the  side  seams  and  the  chimes. 
Mr.  Danziger  had  a  patent  on  this  particular  type  of  con¬ 
struction  for  steel  containers. 

Q.  23.  Are  you  acquainted  with  Mr.  Francis  B.  Joy? 

A.  Yes,  I  know  Mr.  Joy,  very  well.  In  fact,  he  was  super¬ 
intendent  of  the  Welded  Steel  Barrel  Corporation 
930  at  the  time  I  joined  with  the  company  as  well  as 
superintendent  of  one  of  the  concerns  owned  by  the 
Berry  interests.  Mr.  Joy  continued  as  superintendent  of 
the  barrel  company  for  perhaps  four  years  after  I  became 
connected. 

i  Q.  24.  What  was  the  concern  to  which  you  have  referred 
as  “one  of  the  concerns  owmed  by  the  Berry  interests”,  in 
your  last  preceding  answer.  A.  This  was  the  Detroit  Heat¬ 
ing  &  Lighting  Company. 

Q.  25.  Where  was  the  plant  of  the  Detroit  Heating  & 
Lighting  Company  located  -with  relation  to  that  of  the 
Welded  Steel  Barrel  Corporation?  A.  The  plant  itself  was 
directly  across  the  street,  but  to  reach  the  office  it  was 
necessary  to  go  around  the  corner. 

Q.  26.  Was  there  any  relation,  from  a  manufacturing 
standpoint,  between  Detroit  Heating  &  Lighting  Company 
and  the  Welded  Steel  Barrel  Corporation  at  the  time,  of 
course,  when  you  assumed  your  duties  as  plant  manager  of 
the  latter?  A.  The  Detroit  Heating  &  Lighting  Company 
made  a  variety  of  products,  and  one  department  was  a  ma¬ 
chine  shop.  The  Welded  Steel  Barrel  Corporation  bought 
the  plugs  and  what  were  called  rings  from  the  above  com¬ 
pany  for  use  in  steel  drums.  In  fact,  Detroit  Heating  & 
Lighting  Company  had  been  making  these  fittings  for  the 
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Welded  Steel  Barrel  Corporation  for  some  time  before  I 
became  connected.  This  largely  explains  why  |he  purchases 
were  continued. 

##**#*###• 

Cross-examination  by  Mr.  Munden: 

X-Q.  29.  Referring  to  your  answer  to  Q.  9,  Mr.  Butcher, 
do  I  understand  correctly  that  the  Welded  Steel  Bar- 

931  rel  Corporation  was  the  only  concern  in  the  United 
States  manufacturing  and  selling  welded  steel  bar¬ 
rels  of  the  straight  sided  type?  A.  No.  At  the  time  I  went 
with  the  company  there  were  two  representative  competi¬ 
tors.  Cowles  &  Danziger  Company,  a  small  concern,  and 
the  Ironclad  Manufacturing  Company,  making  various  steel 
containers  and  who  controlled  or,  at  least,  was  affiliated 
with  another  concern  called  the  American  Steel  Barrel 
Company,  I  think  located  in  Brooklyn.  Both  of  the  above 
concerns  made  straight  side  drums. 

X-Q.  30.  But  the  Welded  Steel  Barrel  Corporation  was 
the  only  concern  in  the  United  States  manufacturing  welded 
steel  barrels  of  the  straight  side  type?  A.  The  Welded 
Steel  Barrel  Corporation  was  the  only  concern  making  and 
selling  a  straight  side  drum  with  the  electric  welded  process 
such  as  we  used. 

X-Q.  31.  You  have  testified  that  Cowles  &  Danziger  used 
the  brazing  process.  That  is  not  a  welding  process  ?  A.  No. 
The  joint  is  made  tight  by  the  use  of  molten  brass  in  a 
retort,  which  is  previously  treated  by  picklir  g  and  a  flux. 

X-Q.  32.  And  the  product  manufactured  by  the  Ameri¬ 
can  Steel  Barrel  Company  was  also  a  brazed  job?  A.  The 
chime  construction  of  the  drum  made  Py  tlie  e 

932  iean  Steel  Barrel  Company  was  what  was  commonly 
called  a  pressed  construction,  neither  brazed  nor 

welded.  It  was  a  very  nice  job.  My  recollection  is  that  the 
side  seam  was  welded  but  by  a  different  process  from  that 
used  by  the  Barrel  Corporation. 

X-Q.  33.  Referring  to  your  answer  to  Q.  1^5,  I  note  that 
the  Welded  Steel  Barrel  Corporation  was,  at  the  time  that 
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you  went  with  that  company,  the  only  company  which  was 
making  a  54-gallon  drum.  Do  you  know  what  was  the 
capacity  of  the  drum  manufactured  by  Cowles  &  Danziger 
at  that  time?  A.  I  think  it  was  a  55-gallon  drum. 

X-Q.  34.  And  do  you  know  the  capacity  of  the  straight- 
side  steel  drum  manufactured  and  sold  by  the  American 
Steel  Barrel  Company  at  that  time?  A.  It  was  also  com¬ 
monly  called  a  55-gallon  drum. 

i  X-Q.  35.  Referring  to  your  answer  to  Q.  10,  what  were 
the  three  major  industries  which  were  served  by  the  Welded 
Steel  Barrel  Corporation  at  the  time  you  were  referring 
to  in  your  answer  to  Q.  10?  A.  Manufacturers  of  paint  and 
varnishes,  producers  of  alcohol  and  similar  products,  and 
oil  refiners. 

X-Q.  36.  The  brazing  process  has  been  superseded  en¬ 
tirely,  has  it  not,  in  the  manufacture  of  steel  drums  for  the 
oil  industry?  A.  To  my  knowledge,  it  is  not  used  at  all 
today  as  a  common  practice. 

X-Q.  37.  In  fact,  it  was  a  process  which  left  liability  to 
leaks  if  the  drums  were  subjected  to  shocks?  A.  Brazing 
is  not  a  fusing  together  of  metals.  It  is  a  depositing  of 
brass,  molten  brass,  on,  in  the  case  of  drums,  sheet  steel. 
The  tendency  is  for  the  brazing  to  become  brittle  and  crack 
due  to  shock  and  thereby  cause  leakage. 

X-Q.  38.  And  in  those  days  a  brazed  steel  barrel  was  not 
a  serious  contender  with  the  wooden  barrel  for  the  pack¬ 
aging  of  oils  and  the  like? 

Mr.  Hamilton:  Objection  is  made  to  this  question 
933  on  the  ground  that  it  is  improper  cross-examination, 
no  allusion  whatsoever  having  been  made  to  the  wooden 
barrel  as  a  container  or  to  the  relative  merits  of  the 
latter  and  the  steel  barrel.  Notice  is  given  on  the 
record  that  a  motion  will  be  made  to  strike  this  ques¬ 
tion  out  and  the  answer  that  may  be  given  thereto. 

i  A.  I  hardly  know  how  to  answer  that  question  except  to 
say  that  Cowles  &  Danziger  Company  were  making  and 
offering  for  sale  a  drum  of  this  construction  for  a  number 
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of  years  both  before  and  after  I  went  with  the  Barrel  Cor¬ 
poration.  Mr.  Danziger  and  his  associates  had  other  in¬ 
terests  which  became  very  profitable  by  comparison  to  the 
drum  making. 

X-Q.  42.  And  it  took  several  years  to  do  this  edu- 
934  eating  and  demonstrate  to  the  oil  companies  that 
they  should  use  the  straight-side  steel  drum  for  the 
major  portion  of  their  packages  ? 

Mr.  Hamilton:  Same  objection  and  notice  as  to  the 
last  preceding  question. 

********** 

The  Warren  User  By  The  Petitioner  (Intervener): 

Continued. 

Petitioner’s  (Intervener’s)  Testimony  in  REBUTTAL. 

Petitioner’s  main  record  (Pltff. -Appellant’s  ex.  37), 
pages  512  to  519.  Transcript  of  record,  p4ges  942  to  949. 

JACOB  CARL  DANZIGER 

(See,  also,  Appellant’s  App.,  pages  115  cmd  116). 

Jacob  Carl  Danziger,  being  duly  sworn,  doth  de- 
942  pose  and  say  in  answer  to  interrogatories  proposed 
to  him  by  James  Hamilton,  counsel  for  petitioner,  as 
follows,  to-wit: 

Mr.  Hamilton :  I  desire  to  state  that  the  examination 
of  this  witness  will  be  confined  and  restricted  to  mat¬ 
ters  bearing  upon  the  steel  or  metal  package,  exclusive 
of  cans,  and  will  not  extend  to  wooden  packages,  such 
as  wooden  barrels  and  half-barrels ;  and  any  cross¬ 
questions  touching  upon  matters  outside  of  the  sub¬ 
ject-matter  of  the  direct  examination  will  be  regarded 
as  improper  cross-examination  and  will  be  objected 
to  and  motion  to  strike  out  will  be  majie. 
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Q.  2.  Where  do  you  reside?  A.  1112  Kensington  Road, 
Grosse  Pointe  Park,  Michigan. 

Q.  3.  In  what  activity  or  activities,  of  a  commercial  na¬ 
ture,  are  you  now  engaged?  A.  Retired  from  any  active 
business. 

Q.  4.  Are  you  familiar  with  the  metal  package  for  the 
shipment  and  storage  of  liquid  refined  petroleum  products, 
such  as  lubricating  oils,  gasoline,  kerosene  and  the  like? 
A.  I  am  very  familiar  with  those  containers  as  they  were 
made  at  the  time  I  was  manufacturing  them. 

Q.  5.  How  did  you  first  become  acquainted  with  this  type 
of  package?  A.  About  1899,  Mr.  Cowles,  who  afterwards 
became  my  partner,  drew  my  attention  to  the  desirability 
of  a  steel  package  to  contain  beer.  W7e  went  to  work  on 
designing  such  a  package  and,  after  several  months  experi¬ 
menting,  we  succeeded  in  making  what  we  considered  a 
practical  package,  but  the  resistance  of  the  brewery 
943  employees  was  so  pronounced  that  we  made  up  our 
minds  to  use  our  accumulated  experience  in  manu¬ 
facturing  the  larger  container  for  oils,  alcohol,  and  so 
forth. 

Q.  6.  Were  you  acquainted  with  a  concern  known  as  the 
Welded  Steel  Barrel  Company  or  Corporation,  at  this  early 
time  ?  A.  I  knew  that  they  were  making  a  similar  container. 

Q.  7.  Did  you  know  the  product  itself  at  that  time?  A. 
I  had  seen  specimens  of  their  product. 

Q.  8.  Did  you  make  an  improvement, — a  patentable  im¬ 
provement,  bearing  upon  the  steel  package?  A.  I  think  the 
best  answer  to  that  is  that  we  were  granted  a  patent. 

Q.  9.  Can  you  tell  us  the  nature  of  the  improvement 
with  sufficient  definiteness  to  enable  anyone  concerned  to 
search  for  and  obtain  a  copy  of  the  patent  that  was  granted 
you  in  this  regard?  A.  The  patent  consisted  of  a  method  of 
brazing,  with  the  use  of  a  flux  and  copper  alloy, — an  inter¬ 
locked  steel  joint. 


*  •  •  •  • 


•  i 


# 
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Q.  11.  When  did  you  begin  the  manufacture  of  the  larger 
steel  container  for  use  in  the  packaging  of  oils,  alcohol,  and 
the  like?  A.  We  were  ready  to  solicit  and  supply  the  trade 
early  in  1900. 

Q.  12.  Under  what  name  was  the  business  begun  and 
carried  on?  A.  The  Cowles  &  Danziger  Company. 

Q.  13.  Was  that  company  a  corporation?  A.  It  was. 

Q.  14.  Of  what  state?  A.  State  of  Michigan. 

Q.  15.  Kindly  describe,  for  the  benefit  ojt  the  Commis¬ 
sioner  of  Patents,  the  steel  container  that  }+ou  offered  the 
trade  and  supplied  to  the  trade  early  in  1900.  A.  It  con¬ 
sisted  of  a  sheet  steel  cylinder  with  an  intejrlocked  brazed 
longitudinal  joint,  with  a  bead  rolled  around  and  close  to 
each  end  upon  which  the  heads  rested.  *  #  * 

Q.  16.  Where  was  the  location  of  your  plant  in  which  the 
steel  package  that  you  have  described  was  irst  made.  A. 
Our  first  plant  was  located  at  the  foot  of  Mt.  jElliott  Avenue 
in  Detroit. 

Q.  17.  How  long  did  you  continue  at  thkt  location  or 
plant  ?  A.  About  a  year. 

Q.  18.  Where  was  your  next  plant.  A.  Our  next  plant 
was  at  the  corner  of  Iron  and  Wight  Streets  in  Detroit. 

Q.  19.  Where  did  you  next  move  your  plant]  to  ?  A.  Early 
in  1906,  we  moved  the  plant  to  No.  1059  Be<jufait  Avenue. 

Q.  20.  Why  did  you  move  from  your  first  plant  to  your 
second  plant?  That  is,  from  the  foot  of  Mt.  felliott  Avenue 
to  the  location  at  the  corner  of  Iron  and  Wight  Streets? 
A.  The  first  plant  became  too  small  with  the  demand  of 
business. 

Q.  21.  When  did  you  move  from  your  second  location  to 


vour  third  location  at  1059  Beaufait  Avenue? 


A.  We  occu¬ 


pied  the  plant  at  the  corner  of  Iron  and  Wight  Streets  on 
a  five-year  lease  which  expired  early  in  1906,  and  the  own¬ 
ers  were  unwilling  to  renew  the  lease. 

Q.  22.  What  was  the  capacity  or  what  were  the  capacities 
of  the  steel  packages  that  you  began  to  manufacture  in 
1900?  A.  They  were  nominally  55-gallon  andj  110-gallon. 
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Q.  23.  What  was  the  diameter  of  the  heads  of  the  55- 
gallon  container?  A.  Approximately  24  inches. 

Q.  24.  Did  you  ever  make  a  steel  container  that  was 
formed  with  a  bilge?  A.  No. 

Q.  25.  The  package  that  you  made  went  under 
945  what  name,  as  to  its  being  a  barrel,  a  drum  or  the 
like?  A.  We  called  it  a  barrel. 

Q.  26.  Was  it  a  straight  side  barrel?  A.  Yes. 

!  Q.  27.  I  hand  you  a  folder  and  ask  you  whether  you  are 
able  to  identify  it, — that  is,  to  say  what  it  is?  A.  This  is 
a  folder  that  we  issued  in  the  year  1900. 

Q.  28.  Is  there  about  that  folder  anything  that  enables 
you  to  identify  it  as  a  publication  of  the  year  1900?  A.  Yes, 
the  fact  that  our  plant  was  then  at  the  foot  of  Mt.  Elliott 
Avenue. 

Q.  29.  Please  state  whether  the  description  of  your  prod¬ 
uct  at  that  time  is  accurately  set  forth  in  that  folder. 

Mr.  Munden :  I  assume  that  the  folder  is  going  to  be 
offered  in  evidence,  in  which  case  the  folder  will  speak 
for  itself.  I  therefore  object  to  this  question. 

A.  Yes,  it  is. 

Q.  30.  How  was  the  cut,  on  page  1  of  the  folder,  obtained? 
A.  I  think  it  was  a  zinc  etching  made  from  a  photograph. 

Q.  31.  Can  you  say  how  many  of  these  folders  you  had 
printed  in  the  year  1900?  A.  No,  I  do  not  remember. 

Q.  32.  Is  this  one  of  a  lot  that  you  had  printed  at  that 
time?  A.  Yes,  it  is. 

Mr.  Hamilton :  The  folder  that  was  handed  the  wit¬ 
ness  when  he  was  asked  Q.  27  and  to  which  succeeding 
questions  relate  is  offered  in  evidence  by  the  petitioner ; 
and  the  notary  is  asked  please  to  mark  this  folder: 
Petitioner’s  Exhibit  No.  185,  Cowles  &  Danziger  Folder. 

Mr.  Munden:  Offer  objected  to  on  the  ground  that 
the  folder  is  incompetent,  irrelevant  and  immaterial 
and  not  properly  proven. 

i  Q.  33.  Did  your  company,  the  Cowles  &  Danziger  Com¬ 
pany,  have  business  relations  with  the  Detroit  Heating  & 
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BV  means  of  this  little  pamph¬ 
let  The  Cowles  &  Dan- 
=====  ziger  Company,  Detroit, 
Michigan,  desire  to  call 
'  your  attention  to  their  steel 
barrel,  the  Strongest 
A  and  Tightest  pacK- 
5  age  in  the  market; 
tt*  absolutely  air  tight. 
j  This  barrel  is  not  riveted 
' —  nor  made  tight  by  galvaniz¬ 
ing  or  the  use  of  tinners’  solder,  but 
is  made  by  a  new  method  of  inter¬ 
locking  the  joints  and  afterwards 
uniting  all  contiguous  surfaces  by 
means  of  a  copper  alloy  at  a  tem¬ 
perature  of  about  2,000  degrees 
Fahrenheit.  This  temperature,  while 
high  enough  to  unite  the  metals 
firmly,  is  not  so  high  that  the  steel 
may  be  burned  or  honeycombed, 
necessitating  the  use  of  tinners’  solder 
for  plugging  up  leaks,  a  very  doubt¬ 
ful  expedient  Our  joints  arc  abso¬ 
lutely  tight,  without  the  use  of 
solder,  not  only  at  ordinary  pressures, 
but  our  barrels  will  withstand  from 
20  to  50  pounds  per  square  inch 


intenor  pressure,  varying  inversely 
with  the  diameter  of  the  package. 

Every  one  knows  nowadays 
cjrhat  enormous  strength  is  gained 
bjy  brazing  joints;  it  is  only  necessary 
to  call  attention  to  the  bicycle  frame 

!makc  this  fact  self-evident.  It  is 
idly  saying  too  much  that  such  a 
at  is  practically  as  strong  as  the 
el  in  the  tubing;  were  this'  not 
e  a  frame  would  scarcely  with- 
nd  the  jars,  wrenches  and  various 
ists  to  which  it  is  constantly  sub¬ 
jected.  We  claim  that  our  joints  are 
even  stronger  than  those  in  a  bicycle 
frame,  as  they  are  reinforced  by  the 
locking  process.  Besides,  we  da im 

J-eral  improvements  in  our  process 
means  of  which  we  are 
use  a  metal  very  nearly  approxi¬ 
mating  copper. 

We  make  the  following 
claims  for  the  superiority 
of  our  product: 

1st.  Our  heads  are 
domed,  not  flat,  thus  greatly  in¬ 
creasing  the  rigidity  and  strength  of 
our  containers. 


2d.  Our  system  of 
making  the  head  joint—’ 
a  bead  or  small  shoulder  is  first 
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Lighting  Company,  from  the  start  of  its  business  and  pro¬ 
duction  of  these  straight  side  steel  barrels  oit  drums  in  the 
year  1900?  A.  Yes. 

946  Q.  34.  What  were  those  relations?  A.  The  De¬ 
troit  Heating  &  Lighting  machined  the  flanges  and 

plugs. 

Q.  35.  What  flanges  and  plugs  did  that  company  ma¬ 
chine  ?  A.  Can  you  tell  me  exactly  what  you  mean  by  that  ? 

Q.  36.  Yes,  certainly.  The  examiner  who  :*eads  this  tes¬ 
timony  might  ask  that  same  question.  So  I  ask  you  what 
use  your  company  made  of  the  flanges  and  p]ugs  that  were 
machined  for  your  company  by  the  Detroit  Heating  & 
Lighting  Company?  A.  I  refer  to  the  flanges  that  were 
attached  to  the  head  and  the  side  of  the  barrel  and  the  plugs 
that  w’ere  screwed  in  these  flanges. 

Q.  37.  Who  was  in  charge  of  the  work  at  the  Detroit 
Heating  &  Lighting  Company  at  this  time,  early  in  1900? 
A.  I  believe  Mr.  Joy  was  in  charge  of  the  plant. 

Q.  38.  Can  you  tell  us,  that  is,  describe  fo^  us,  the  prod¬ 
uct  of  the  Welded  Steel  Barrel  concern,  wdien  you  first 
knew  it  ?  A.  Their  product  also  consisted  of  the  sheet  steel 
cylinder  with  flanged  heads  wThich  were  elec  tric-welded  by 
a  system  of  arc-welding. 

Q.  39.  Did  you  ever  know  of  the  Ironclad  Manufactur¬ 
ing  Company  at  this  time,  that  is,  early  in  1^)00?  A.  I  did 
not  personally  come  in  contact  with  the  Irojnclad  or  with 
their  product  until  about  1903  or  1904. 

Q.  40.  What  was  that  product  as  you  first  knew  it?  A. 
Their  product  was  similar  in  appearance  to  ours,  except 
that  the  heads  were  held  in  place  by  some  mechanical  proc¬ 
ess,  that  is,  neither  brazed  or  welded. 

Q.  41.  Can  you  say  to  whom  your  first  shipment  of  these 
straight  side  steel  drums  or  barrels  was  made?  A.  As  I 
remember  it,  the  first  actual  sale  was  made  to  the  Atlantic 
Refining  Company  of  Philadelphia. 

Q.  42.  How  many  did  you  sell  to  them  of  ;his  first  ship¬ 
ment?  A.  I  think  their  first  trial  order  was  fpr  ten  barrels. 
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Q.  43.  What  was  your  production,  daily,  at  the  start-off, 
say  in  the  year  1900?  A.  I  can’t  recall  the  actual  figures, 
but  I  think  that  the  orders  reached  car-lots. 

Q.  44.  Were  you  shipping  car-lots  of  your  barrels, 

947  during  the  time  that  your  plant  was  located  at  Iron 
and  Wight  streets?  A.  Yes.  By  that  time  the  new 

plant  was  running  day  and  night. 
***••*<***• 

Cross-examination  by  Mr.  Mnnden: 

X-Q.  45.  Mr.  Danziger,  how  long  did  you  continue  in  the 
manufacture  of  steel  drums  or  barrels?  A.  I  know  that  we 
were  still  manufacturing  them  in  1908. 

X-Q.  46.  Was  that  the  end  of  your  connection  with  that 
industry?  A.  Yes. 

###«*#*#•• 

X-Q.  51.  But  in  the  majority  of  cases  the  cus- 

948  tomer  confronted  you  with  the  fact  that  your  price 
for  your  steel  container  was  higher  than  he  would 

pay  for  wooden  barrels  of  around  the  same  capacity? 

Mr.  Hamilton:  Same  objection  and  notice. 

#####•#*«• 

X-Q.  53.  Why  did  you  cease  to  manufacture  the  steel 
barrel  or  drum  you  have  been  referring  to  ?  A.  In  1906,  we 
formed  a  new  corporation  called  The  Detroit  Motors  Cast¬ 
ings  Company,  manufacturing  automobile  parts,  and  this 
company  began  operation  in  the  same  plant  as  the  steel- 
barrel  company.  Its  growth  was  so  rapid  that  our  require¬ 
ments  of  additional  space  soon  pushed  the  steel-barrel  busi¬ 
ness  out  of  the  plant. 

##*♦*##*#* 


{Note:  Testimony  Ends  Here.) 


§ 1 1 ? SiAlISI  : 

For  tlx*  purposes  of  the  Civil  Aotion  hereinabove 
identified  and  for  euoh  purposes  only,  it  is  be  relay 
stipulated  and  agreed  by  and  between  the  Consul  eel  oner  of 
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patents,  tbs  defendant  hereinabove  identified,  and  ^  7-  jg^ 

Superior  Oil  Works,  the  intervener-defendant  hereinabove  ckakuss  E.  STKWMT,  Clert 
identified,  that 

(a)  The  first  paragraph  of  the  section  numbered 
1,  beginning  at  the  bottom  of  page  530  of  the  Petition¬ 
er's  Reoord,  in  the  matter  of  the  Patent-0 f floe 


oon tested  case  entitled  Cancellation  Ho.  2574; 


Stipulation  Concerning  Sections 
of  the  petitioner's  Record: 


Sheet  Two, 


The  sections  numbered  3 


to  32, 


both 


inclusive,  pages  531  to  535,  of  the  same  Record;  and 

(,&)  The  paragraph  beginning  "and  the  three 
following  concerns",  at  the  bottom  of  page  586  and 
top  of  page  587  of  the  same  Record; 

set  forth  facte  found  to  be  in  accord  witji  the  reoords  of 
the  Patent  Offloe  known  as  Transfers  of  Patents,  and 
relating  to  the  oonoerne  with  the  names  of  which  the 
hereinabove-identified  sections  begin,  respectively. 


Signed  at  Washington,  in  the  District  of  Columbia, 
this  day  of  June,  1940. 


Conway  P.  Coe, 

Commissioner  of  Patents, 


by  his  attorney. 


Superior  Oil  Work^, 
by  its  attorney. 
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168  VI. 

INTERVENER-APPELLEE’S  DESIGNATION  OF 
ADDITIONAL  MATTER. 

Now  comes  Superior  Oil  Works,  the  hereinabove  identi¬ 
fied  intervener-appellee,  and,  as  matters  additional  to  the 
ones  already  designated  by  the  plaintiff-appellant  and  the 
defendant-appellee,  hereinabove-identified,  the  intervener- 
appellee  designates  the  following  under  Rule  75’,  and  its 
several  subdivisions,  of  the  new  Federal  Ru^es  of  Civil  Pro¬ 
cedure,  respectfully  requests  the  Clerk  to  include  the  fol¬ 
lowing  as  a  part  of  the  record  on  appeal^  in  the  herein¬ 
above-entitled  cause,  that  is  to  say; 

Intervener-Defendant ’s  Exhibits  Introduced  at  the 
Trial,  Before  His  Honor,  Mr.  Justice  Jennings  Bailey: 

Exhibit  A:  Certified  Copy  of  Parts  of  Record  in  Can¬ 
cellation  No.  2574,  in  the  United  States  Patent  Office.  Ex¬ 
hibit  4:  Weekly  Time-Book  of  Superior  Oil  Works  Limited. 
Exhibit  5:  Two  (2)  Cheques  Drawn  By  Superior  Oil 
Works,  Limited,  To  The  Order  Of  Nebo  hijack  for  Wages. 
Exhibit  13:  Brand  Made  From  Metal  Stencil,  Intervener- 
Defendant’s  Exhibit  11  (Designated  By  The  Plaintiff -Ap¬ 
pellant).  Exhibit  20:  Stipulation  Between  James  Hamil¬ 
ton,  Attorney  For  The  Intervener-Defendant,  And 

169  W.  W.  Cochran,  Attorney  For  The  C|ommissioner  of 
Patents,  Defendant.  Exhibit  23:  Certified  Copy  Of 

The  Articles  Of  Incorporation  Of  The  Superior  Company 
And  Decree  Of  Dissolution  Thereof.  Exhibit  27 :  Scraps- 
Of-lnformation  Booklet.  Exhibit  28A:  Order-Book  A  Of 
O’Mara’s  Superior  Oil  Company.  Exhibit  28B :  Order-Book 
B  Of  O’Mara’s  Superior  Oil  Company.  Exhibit  28C :  Order- 
Book  C  Of  O’Mara’s  Superior  Oil  Company.  Exhibits 
From  “Exhibits  33 A  to  33M,  Batch  of  Documentary  Ex¬ 
hibits  Bearing  On  Intervener’s  Reply  To  The  Plaintiff’s 
‘Steel-Barrel  Contention’,”  that  is  to  say:  Duplicate  Certi¬ 
fied  Copy  Of  Pages  From  Oil,  Paint  and  t)rug  Reporter , 
marked  in  the  Patent  Office  as  Petitioner’s  Exhibit  179 A: 
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Bayonne  Steel  Barrel  Circular,  marked  in  the  Patent  Office 
as  Petitioner’s  Exhibit  184:  and  Cowles  &  Danziger  Folder, 
marked  in  the  Patent  Office  as  Petitioner’s  Exhibit 

170  185.  Exhibit  36 :  Brand  From  Metal  Stencil,  Exhibit 
12,  Within  An  Inked  Circle  of  16%"  Diameter, 

Drawn  On  Oil-Board.  Exhibit  37 :  Re-Arranged  Brand 
From  The  Metal  Stencil,  Exhibit  12,  Within  An  Inked  Cir¬ 
cle  Of  16%"  Diameter,  Drawn  On  Oil-Board.  Exhibit  39A : 
O’Neil  Memorandum  Book.  Exhibit  39B:  O’Neil  Gauge- 
Table  Of  Tank-Cars  Nos.  101  and  102.  Exhibit  39C :  O’Neil 
Gauge-Table  of  Tank-Cars  Nos.  106  and  108.  Exhibit  46: 
Book  Entitled  A  Glossary  of  the  Mining  and  Mineral  Indus¬ 
try.  Exhibit  47A:  Certificate  Relating  to  Scraps-of-Infor- 
mation  Booklet.  Exhibit  47B:  Certificate  Dated  July  18, 
1940,  Relating  To  Scraps-of -Information  Booklet.  Exhibit 
47C:  Sheet  of  Paper  Showing  Trade-Mark,  Superior,  of 
John  A.  Casey  Company.  Exhibit  47D:  Copy  of  Trade- 
Mark  Issued  To  John  A.  Casey  Company.  Exhibits  47E 
and  47F:  Copies  of  Certified  Extracts  from  Oil,  Paint 
and  Drug  Reporter.  Exhibit  3:  Letter  From  Plaintiff  To 
Pennsylvania  Grade  Crude  Oil  Association  Making  Oppo¬ 
sition  To  Grant  Of  Leave  To  Use  Emblem  Of  Latter 

171  With  The  Proposed  Mark  Of  The  Intervener-De¬ 
fendant  :  And  This  Designation  By  The  Intervener- 

Appellee. 

•  •••••#•• 
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Stipulation  to  Admit  a  Portion  of  One  of  the  Intervener- 
Appellee’s  Exhibits  as  a  Supplementary  Part  of  the 
Record. 

It  is  hereby  stipulated  and  agreed  by  ancl  between  the 
attorneys  for  the  respective  parties  to  the  hereinabove- 
entitled  appeal  that  a  reproduction  of  the  portion  of  the 
metal  container  that  was  filed  as  one  of  the  specimens  that 
formed  a  part  of  Trade-Mark  Application  Serial  No.  2150, 
which  eventuated  in  Trade-Mark  Registration  No.  46026, 
here  in  controversy,  may  be  admitted  as  supplementary 
part  of  the  record  herein  and  numbered  “21)5-7”. 

A  reproduction  of  said  portion  of  the  metal  container 
formed  and  forms  a  part  of  Intervener’s  Exhibit  29-A, 
which  was  admitted  at  the  trial  in  the  District  Court  but 
was  not  included  in  the  record  on  this  appeal. 
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IN  THE 

United  States  Court  of  Appeals 

for  the  District  of  Columbia. 

_ 

No.  7941. 

GALENA  MANUFACTURING  COMPANY  OF  ILLI¬ 
NOIS  (FORMERLY  KNOWN  AS  GALENA  AXLE 
GREASE  CO.),  Appellant, 

v. 

CONWAY  P.  COE,  COMMISSIONER  OF  PATENTS, 

Appellee , 

AND  SUPERIOR  OIL  WORKS,  Intervener- Appellee. 

.  _ 

Appeal  from  the  District  Court  of  the  United  States  for  the 

District  of  Columbia. 

BRIEF  ON  BEHALF  OF  APPELLANT. 

JURISDICTIONAL  STATEMENT. 

This  matter  arose  in  the  United  States  Patent  Office  on 
a  petition  filed  by  the  Superior  Oil  Works,  intervener- 
appellee.  The  Examiner  of  Interferences  for  Trade- 
Marks,  recommended  the  cancellation  of  two  trade-mark 
registrations  owned  by  the  Galena  Manufacturing  Com¬ 
pany  of  Illinois,  appellant  here.  The  Commissioner  of 
Patents,  on  July  7,  1938,  affirmed  the  decisioA  of  the  Exam¬ 
iner  of  Interferences  for  Trade-Marks  (PI.  Ex.  43,  also  PI. 
Ex.  44  beginning  p.  2;  Appellant’s  App.  184-187). 

After  the  decision  by  the  Commissioner  cf  Patents,  the 
Galena  Manufacturing  Company,  under  the  provisions  of 

I 
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the  Act  of  February  20,  1905,  Section  9  (33  Stat.  727;  15 
U.  S.  C.  89),  appealed  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals  (PL  Ex.  44,  pp.  5,  6). 
i  The  Superior  Oil  Works,  intervener-appellee,  filed  its 
election  under  Section  4911  R.  S.  to  have  further  proceed¬ 
ings  conducted  under  the  provisions  of  Section  4915  R.  S. 
This  notice  of  election  appears  on  pages  6  to  9  of  Plaintiff’s 
Exhibit  44. 

Appellant  contested  the  right  of  election  in  the  Superior 
Oil  Works  (intervener),  but  the  Court  of  Customs  and  Pat¬ 
ent  Appeals,  in  its  decision  dated  June  15,  1939,  upheld  the 
right  of  election  in  the  Superior  Oil  Works  (PI.  Ex.  44),  pp. 
28  et  seq. ;  104  F.  (2d)  400).  The  judgment  of  the  Court  of 
Customs  and  Patent  Appeals  is  set  forth  in  Plaintiff’s  Ex¬ 
hibit  44,  pages  43  and  44. 

I  Appellant  filed  a  petition  for  writ  of  certiorari,  which 
was  accompanied  by  printed  copies  of  the  transcript  of 
record  (PI.  Ex.  44),  but  that  petition  was  denied  (308  U.  S. 
609). 

Complaint  was  filed  in  the  United  States  District  Court 
for  the  District  of  Columbia  under  Section  4915  R.  S.  on 
October  7, 1938.  The  Superior  Oil  Works  (intervener)  filed 
its  petition  for  leave  to  intervene,  which  petition  was 
granted  on  May  8, 1940  (Appellant’s  App.  10). 

After  trial,  Mr.  Justice  Bailey  entered  a  judgment  dis¬ 
missing  the  complaint,  and  on  April  9,  1941,  appellant  filed 
its  notice  of  appeal  to  this  court,  jurisdiction  being  based 
upon  the  Act  of  February  9,  1893  (27  Stat.  L.  434  As 
Amended),  which  act  created  this  court. 

STATEMENT  OF  THE  CASE. 

Appellant’s  two  trade-mark  registrations  involved  herein 
are  the  following: 

No.  46,026,  granted  September  5,  1905,  and  renewed  Sep¬ 
tember  5, 1925,  the  particular  description  of  the  goods  upon 
Which  the  trade-mark  was  used  being  Axle-Grease,  Carriage 
and  Buggy  Grease,  Machinery-Oil,  and  Lubricating-Oils. 
Claims  use  since  October  18, 1887. 


No.  51,465,  granted  April  17,  1906,  and  renewed  April  17, 
1926,  the  particular  description  of  the  goods  upon  which  the 
trade-mark  was  used  being  Cup-Grease,  and  Lubricating- 
Oil.  Claims  use  since  about  October,  1887. 

Both  of  the  trade-marks  relate  to  the  word  “Superior”. 
Copies  of  the  registrations  appear  in  Defendant’s  Ex¬ 
hibit  1. 

The  two  registrations  were  applied  for  and  granted  under 
the  Ten-Year  Proviso  of  Section  5  of  the  Act  of  February 
20, 1905,  reading: 

And  provided  further ,  That  nothing  herein  shall  pre¬ 
vent  the  registration  of  any  mark  used  by  the  appli¬ 
cant  or  his  predecessors,  or  by  those  from  whom  title  to 
the  mark  is  derived,  in  commerce  with  foreign  nations 
or  among  the  several  States  or  with  Indian  tribes  which 
was  in  actual  and  exclusive  use  as  a  trgde-mark  of  the 
applicant,  or  his  predecessors  from  whom  he  derived 
title,  for  ten  years  next  preceding  February  twentieth, 
nineteen  hundred  and  five : 

On  May  8, 1933,  the  Superior  Oil  Works,  intervener,  filed 
a  petition  for  cancellation  of  trade-mark  registration  No. 
51,465.  This  petition  was  amended  to  pray  also  for  cancel¬ 
lation  of  the  other  of  appellant’s  trade-mark  registrations 
above  referred  to,  to  wit — No.  46,026. 

The  Examiner  of  Interferences  for  Trade-Marks  in  his 
decision  of  August  10,  1937  (PI.  Ex.  41,  Appellant’s  App. 
176-1S3),  ruled  in  favor  of  the  petitioner  for  cancellation, 
the  Superior  Oil  Works  (intervener  here),  the  decision  be¬ 
ing  based  upon  two  grounds.  One  was  that  an  adverse  use 
had  been  established  in  Cleveland,  Ohio,  and  the  other  was 
the  inherently  descriptive  significance  of  the  word  “Su¬ 
perior”  in  the  notation  “Superior  Oil  Works”,  together 
with  its  prominence  therein.  An  appeal  (PL  Ex.  42)  was 
taken  to  the  Commissioner  of  Patents.  The  Commissioner 
of  Patents  in  his  decision  dated  July  7,  1938  (PI.  Ex.  43, 
also  PI.  Ex.  44  beginning  p.  2;  Appellant’s  App.  184-187), 
held  that  the  grounds  upon  which  the  Examiner  of  Interfer¬ 
ences  had  rendered  his  decision  were  not  well  founded,  but 
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that  an  adverse  use  in  Warren,  Pennsylvania,  by  the  peti¬ 
tioner  for  cancellation  (intervener)  had  been  established. 
That  was  a  use  that  had  not  been  passed  upon  by  the  Exam¬ 
iner  of  Interferences  for  Trade-Marks.  The  Commissioner 
held  (Appellant’s  App.  187) : 

“The  several  other  alleged  grounds  for  cancellation 
relied  on  by  petitioner  have  been  carefully  considered, 
but  it  is  my  opinion  that  none  of  them  has  been  estab¬ 
lished  by  the  evidence. 

For  the  reasons  stated  I  think  the  examiner  of  trade¬ 
mark  interferences  reached  the  right  result,  and  his 
decision  is  accordingly  affirmed.” 

As  indicated  above  under  the  jurisdictional  statement, 
appellant,  in  order  to  protect  its  rights,  was  forced  by  the 
Superior  Oil  Works  to  bring  its  complaint  before  the  United 
States  District  Court  for  the  District  of  Columbia  under 
the  provisions  of  Section  4915  R.  S. 

!  Complaint  was  filed  against  the  Commissioner  of  Patents 
in  the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia  on  October  7, 1938,  and  prayers  4  and  5  of  that  com¬ 
plaint  prayed  that  the  court  issue  an  order  enjoining  the 
Commissioner  of  Parents  from  canceling  the  plaintiff’s 
trade-mark  registrations  Nos.  46,026  and  51,465  and  that 
the  plaintiff  be  granted  such  other  and  further  relief  as 
equity  may  require.  The  Superior  Oil  W^orks  moved  for 
leave  to  intervene  as  a  defendant,  and  leave  to  intervene 
was  granted  May  28,  1940.  Trial  was  had  before  Mr.  Jus¬ 
tice  Bailey  on  November  27  and  28,  1940. 

The  intervener  urged,  in  addition  to  the  alleged  adverse 
use  in  Warren,  Pennsylvania,  the  several  other  alleged 
grounds  for  cancellation  which  the  Commissioner  of  Pat¬ 
ents  in  his  decision  of  July  7,  1938  (Appellant’s  App.  187), 
had  held  not  to  have  been  established. 
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STATEMENT  OF  POINTS. 

Recapitulating  PLAINTIFF’S  STATEMENT  OF 
POINTS  ON  APPEAL  appearing  in  Appellant’s  App., 
pages  31  to  33  inclusive,  appellant  submits  the  following 
statement  of  points  upon  which  it  intends  to  rely: 

1.  The  court’s  holding  that  the  intervene]' ’s  predecessor 
used  the  word  ‘‘Superior”  in  connection  with  the  sale  of 
oil  before  the  year  1905  is  of  no  significance  in  these  pro¬ 
ceedings,  and  accordingly  the  court  erred  in  making  such 
a  holding. 

2.  The  court  erred  in  holding  that  the  testimony  on  behalf 
of  the  intervener  is  corroborated  to  any  extent  by  any  en¬ 
tries  in  time  books  or  journals. 

3.  The  court  erred  in  holding  that  the  argument  of  the 
plaintiff  disparaging  certain  testimony  concerning  the  use 
of  a  stencil  offered  in  evidence  by  the  intervener  was  not 
persuasive. 

4.  The  court  erred  in  holding  that  the  intervener  used 
reasonable  diligence  in  seeking  to  have  appellant’s  trade¬ 
mark  registrations  cancelled  after  it  first  had  knowledge  of 
them. 

5.  The  court  erred  in  holding  that  intervener’s  predeces¬ 
sors  sold  in  intrastate  and  interstate  commerce  oil  packed 
in  containers  that  were  marked  with  the  notation 
“Superior”  and  in  holding  that  the  intervener’s  predeces¬ 
sor  used  the  notation  “Superior”  on  oil  sold  by  it  in  both 
Ohio  and  Pennsylvania  within  the  ten-year  period  that 
ended  February  20, 1905. 

(>.  The  court  erred  in  holding  that  the  intervener’s  pred¬ 
ecessor,  the  Superior  Oil  Works,  Limited,  marked  con¬ 
tainers  in  wdiich  it  packaged  and  sold  its  lubricating  oil  with 
the  notation  “Superior”  during  the  ten-year  period  prior 
to  February  20,  1905. 
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7.  The  court  erred  in  holding  that  appellant  was  without 
right  of  registration  under  the  ten-year  proviso  of  the  Act 
of  February  20,  1905,  of  the  notation  “Superior”  on  the 
dates  upon  which  appellant  made  application  for  registra¬ 
tion  thereof. 

8.  The  court  erred  in  holding  that  the  notation  “Su¬ 
perior”  was  not  in  actual  and  exclusive  use  as  a  trade-mark 
of  appellant  for  ten  years  next  preceding  February  20, 
1905,  and  that  appellant  was  without  ability  to  qualify  as 
an  applicant  under  the  ten-year  proviso  of  Section  5  of 
the  Trade-Mark  Act  of  February  20,  1905,  for  the  registra¬ 
tions  cancellation  of  which  was  sought  to  be  enjoined  by 
appellant. 

9.  The  court  erred  in  holding  that  the  registrations  of 
the  notation  “Superior”  which  are  numbered  46,026  and 
51,465,  granted  to  appellant  on  September  5, 1905,  and  April 
17,  1906,  respectively,  which  were  duly  renewed,  are,  and 
each  of  them  is,  invalid  and  should  be  cancelled  by  the  Com¬ 
missioner  of  Patents. 

10.  The  court  erred  in  dismissing  appellant’s  complaint. 

11.  The  court  erred  in  failing  to  grant  to  appellant  the 
relief  prayed  by  the  complaint. 

12.  The  court  erred  in  decreeing  that  appellant  instead 
of  the  intervener,  should  pay  the  costs. 

13.  The  court  erred  in  failing  to  hold  that  the  intervener 
adopted  reprehensible  tactics  in  forcing  appellant  to  bring 
its  complaint  under  Section  4915  R.  S.  before  the  United 
States  District  Court  for  the  District  of  Columbia ;  and  in 
failing  to  hold  that  intervener  should  be  denied  costs. 
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SUMMARY  OF  ARGUMENT. 

Mr.  Justice  Bailey’s  Decision^ 

Mr.  Justice  Bailey’s  decision  was  based  upon  the  same 
ground  upon  which  the  Commissioner  of  Patents  based  his 
decision  that  appellant’s  trade-mark  registrations  should 
be  cancelled. 

Mr.  Justice  Bailey  made  no  holding  controverting  the 
prima  facie  showing  of  the  trade-marks  that  they  were  in 
actual  use  by  the  appellant  for  ten  years  next  preceding 
February  20,  1905. 

In  his  decision  Mr.  Justice  Bailey  stated  that  he  was  sat¬ 
isfied  from  the  evidence  that  the  intervener’s  predecessor 
had  used  the  word  “Superior”  in  connection  with  its  sale 
of  oil  before  the  year  1905.  The  significance  of  this  state¬ 
ment  is  not  clear.  To  have  any  significance  in  a  trade-mark 
sense,  the  alleged  trade-mark  must  have  been  actually  ap¬ 
plied  to  vendible  goods.  Gray  v.  Armand  Cd.,  58  App.  D.  C. 
50;  24  F.  (2)  878.  In  other  words,  it  is  of  no  significance, 
appellant  submits,  that  the  intervener  may  have  used  the 
word  “Superior”  in  its  name,  or  upon  its  commercial  sta¬ 
tionery  or  in  its  time  books  or  journals  in  connection  with 
its  sale  of  oil  before  the  year  1905. 

The  nub  of  Mr.  Justice  Bailey’s  decision  with  respect  to 
an  alleged  use  by  intervener’s  predecessor  of  any  notation 
in  derogation  of  appellant’s  claim  for  exclusive  use  during 
the  ten-year  period  next  preceding  February  20,  1905,  is 
contained  in  the  sentence  (Appellant’s  App.  25) — 

“The  argument  of  the  plaintiff  disparaging  certain 
testimony  concerning  the  use  of  a  stencil  offered  in  evi¬ 
dence  by  the  intervener  is  not  persuasive.” 

Appellant  submits  that  the  evidence  is  incontrovertible 
that  this  stencil  did  not  exist  at  any  time  prior  to  February 
20, 1905,  and  did  not  come  into  existence  until  the  year  1916 
or  later. 

Before  entering  into  a  discussion  of  the  evidence  showing 
that  this  stencil  (Pet.  Ex.  1  Int.-Def.  Ex.  11)  did  not  exist 


8 


during  the  crucial  ten-year  period,  brief  allusion  will  be 
made  to  the  matter  of  laches. 

Mr.  Justice  Bailey  dismissed  the  matter  of  laches  with  the 
finding  that  the  intervener  had  used  reasonable  diligence  in 
seeking  to  have  appellant’s  trade-mark  cancelled  after  it 
first  had  knowledge  of  it.  This  was  in  spite  of  the  fact 
that  Mr.  Herbert  Eaton,  Secretary-Treasurer  and  General 
Manager  of  the  Superior  Oil  Works  and  its  predecessor, 
Superior  Oil  Works,  Limited,  in  his  long  connection  with 
the  oil  industry  (which  started  prior  to  the  formation  of  in¬ 
tervener’s  predecessor  in  1901),  knew  of  the  Galena  Axle 
Grea.se  Company  as  a  marketer  of  axle  grease.  The  Galena 
Axle  Grease  Company  had  changed  its  name  to  Galena 
Manufacturing  Company  before  May  8, 1916  (see  Paper  No. 
2i  PI.  Ex.  5).  This  axle  grease  had  appellant’s  trade-mark 
marked  upon  the  containers  thereof  (Appellant’s  App.  123, 
Q.  18;  139,  140,  Qs.  77,  78;  148,  149,  Qs.  107-114). 

Even  if  intervener  and  its  predecessor  did  not  know  of 
the  appellant  as  a  marketer  of  oil,  that  can  hardly  be  an 
excuse  for  the  laches  on  the  part  of  the  intervener.  Inter¬ 
vener  could  hardly  contend  that  it  considered  that  appel¬ 
lant’s  use  of  its  trade-mark  “Superior”  on  greases  was 
not  likely  to  cause  confusion  with  its  own  lubricating  oils 
alleged  to  have  been  offered  under  the  name  “Superior”. 
The  Superior  Oil  Works  is  in  a  decidedly  less  favorable 
position  than  was  the  petitioner  for  cancellation  in  the  case 
of  Gerstendorfer  Bros.  v.  United  Supply  Co.,  decided  by 
this  court  May  7,  1928,  and  reported  in  58  App.  D.  C.  192; 
26  F.  (2)  564,  in  which  this  court  held  that  a  delay  of  fifteen 
years  in  instituting  cancellation  proceedings  constituted 
laches  such  as  to  cause  a  forfeiture  of  petitioner’s  right  to 
oppose  the  right  of  the  registrant.  In  the  instant  case 
intervener  waited  for  approximately  twenty-seven  years 
after  the  grant  of  appellant’s  second  trade-mark  regis¬ 
tration  before  instituting  cancellation  proceedings. 

Mr.  Justice  Bailey  did  not  pass  upon  the  fact  that  inter¬ 
vener  had  forced  appellant,  in  order  to  preserve  its  rights, 
to  proceed  by  way  of  Section  4915  R.  S.  rather  than  continue 


with  its  appeal  to  the  Court  of  Customs  and  Patent  Ap¬ 
peals. 

As  will  be  pointed  out  in  detail  in  the  main  ARGUMENT, 
under  the  subhead  SIMILARITY  TO  NEW  WRINKLE 
CASE,  intervener,  in  the  court  below,  introduced  no  testi¬ 
mony  of  any  material  nature  over  and  abdve  what  was  in 
the  record  before  the  Patent  Office.  Intervener’s  repre¬ 
hensible  tactics  are  on  all  fours  with  those  Criticised  by  Mr. 
Justice  Luhring  of  the  United  States  District  Court  for  the 
District  of  Columbia  in  the  case  of  New  Wrinkle ,  Inc.  v. 
Coe,  decided  January  17,  1940,  and  reported  in  31  F.  Supp. 
415.  In  the  Neiv  Wrinkle  case  the  bill  of  complaint  was 
dismissed,  and  it  is  submitted  that  in  the  present  case  the 
prayers  of  the  intervener  should  be  denied,  and  that  regard¬ 
less  of  how  this  court  passes  upon  the  action  of  Mr.  Justice 
Bailey  in  affirming  the  Commissioner  of  Patents,  intervener 
should  be  denied  costs. 

Decision  of  the  Commissioner  of  Patents. 

The  decision  of  the  Commissioner  of  Patents  (Appel¬ 
lant’s  App.  184)  was  based  solely  upon  an  alleged  adverse 
use  of  the  trade-mark  “Superior”  in  Warren,  Pennsyl¬ 
vania,  by  the  predecessor  of  the  intervener.  The  petitioner 
in  the  Patent  Office  (intervener  here)  had  urged  other 
grounds  for  cancellation,  which  other  grounds  have  been  re¬ 
iterated  in  the  defenses  set  up  in  the  intervener’s  answer. 
The  Commissioner  held  that  none  of  said  ot^ier  grounds  had 
been  established.  The  Commissioner  believed  the  testi¬ 
mony  of  two  employees  of  the  intervener  company,  namely 
Nebo  Mack  and  Harry  F.  Cogswell,  that  the  stencil  above 
referred  to  (Pet.  Ex.  1,  Int.-Def.  Ex.  11)  was  used  by  Mr. 
Mack  as  early  as  1903  (Appellant’s  App.  186,  187). 

Credibility  of  the  Witnesses  Mack  ancl  Cogswell. 

It  is  respectfully  submitted  that  the  District  Court  in  sus¬ 
taining  the  decision  of  the  Commissioner  of  Patents  over¬ 
looked  the  fact  that  the  decision  of  the  Commissioner  of 
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Patents  was  based  solely  upon  the  parole  testimony  of  two 
employees  of  the  intervener  company,  one  of  whom  was  a 
very  ignorant  man,  to  wit — Xebo  Mack,  and  the  other  of 
whom  quite  obviously  gave  testimony  very  lightly.  Both 
of  these  employees  were  obviously  very  anxious  to  please 
their  employer,  and  in  giving  their  testimony  went  far  be¬ 
yond  the  bounds  of  things  of  which  they  could  be  sure. 

Xebo  Mack's  lack  of  keenness  of  discernment  or  under¬ 
standing  is  clear  from  his  testimony,  and  was  brought  out 
definitely  in  the  testimony  of  Harry  F.  Cogswell  (Appel¬ 
lant’s  App.  56,  57,  Cogswell,  XQs.  174-179),  in  which  Mr. 
Cogswell  stated  definitely  that  Mr.  Mack  would  probably 
make  errors  when  placed  in  environments  to  which  he  was 
not  accustomed,  such  as  appearing  as  a  witness  in  such  a 
proceeding  as  the  present.  Examples  of  Mr.  Mack’s  con¬ 
fusion  appear  in  his  testimony,  Appellant’s  App.  43,  44, 
RBQs.  88,  89,  92. 

Mr.  Mack  identified  the  stencil  Petitioner’s  Exhibit  1  as 
having  been  in  existence  back  prior  to  February  20,  1905, 
by  reason  of  the  hole  in  the  upper  left-hand  corner  (not  a 
peculiar  hole  in  any  respect) ;  by  the  way  the  two  lower 
corners  had  been  rounded  off  so  that  the  stencil  would  fit 
“closer”  to  the  chime  of  a  barrel;  and  by  the  cut-off  upper 
right-hand  corner,  which  according  to  Mr.  Mack’s  own  testi¬ 
mony  was  not  cut  off  until  about  1918,  that  is — until  thir¬ 
teen  years  after  the  termination  of  the  significant  ten-year 
period  (Appellant’s  App.  46,  RXQ.  115).  In  other  words, 
Xebo  Mack’s  type  of  mentality  enabled  him,  in  order  to 
please  his  employer,  to  identify  the  stencil  as  having  existed 
prior  to  1905  by  a  characteristic  which  did  not  exist  until 
1918. 

Mr.  Mack,  on  his  direct  examination,  did  not  hesitate  to 
testify  concerning  the  business  organization  of  the  prede¬ 
cessor  of  the  Superior  Oil  Works  (Pet.  Rec.,  PI.  Ex.  37,  p. 
70).  Mr.  Mack  admitted  in  his  answer  to  XQ.  55  (Appel¬ 
lant’s  App.  41)  that  with  respect  to  certain  of  the  questions 
asked  him  on  direct  examination  he  had  been  testifying  to 
something  concerning  which  he  was  not  informed. 


Mr.  Cogswell  was  no  more  reliable  in  his  identification 
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of  the  stencil  (Pet.  Ex.  1)  than  was  Mr.  Mqck.  Mr.  Cogs¬ 
well  also  attempted  to  identify  the  stencil  ^.s  having  been 
in  existence  back  prior  to  February  20,  1903,  by  the  cut-off 
corner  in  the  upper  right-hand  part  of  the  sfencil,  but  after 
it  was  called  to  his  attention  that  he  had  testified  that  this 
corner  was  not  cut  off  until  about  1915  or  1917  he  admitted 
that  in  identifying  the  stencil  he  had  done  so  without  any 
particular  reference  to  the  significant  dates  (Appellant’s 
App.  59,  answer  to  XQ.  206).  That  Mr.  Cogswell  gave  his 
testimony  lightly  and  without  due  regard  for  the  signifi¬ 
cance  of  his  oath  is  illustrated  by  the  fact  that  he  had  no 
hesitation  in  picking  out  from  memory  from  his  employer’s 
journals  certain  items  which  he  said  referred  to  containers 
of  oil  branded  with  the  particular  stencil  in  question,  though 
the  branding  was  alleged  to  have  occurred  approximately 
thirty  years  before  he  testified.  It  is  absurd  to  think  that 
Mr.  Cogswell  could  from  memory  pick  out  items  branded 
with  this  particular  stencil  thirty  years  before,  and  this  ab¬ 
surdity  is  further  emphasized  by  the  fact  that  he  inadvert¬ 
ently  picked  out  a  number  of  items  comprising  half  bar¬ 
rels  (that  is — small  barrels),  which  have  a  diameter  of  head 
too  small  to  take  the  stencil  in  question. 

The  testimony  of  these  two  employees  of  the  Superior 
Oil  Works  falls  within  the  doctrine  of  falsus  in  uno ,  falsus 
in  omnibvs.  The  testimony  of  these  two  witnesses  is  not 
entitled  to  credence. 

Stencil  Did  Not  Exist  Prior  to  February  20,  1905. 

The  allegation  of  the  intervener  concerning  the  antiquity 
of  the  stencil  (Pet.  Ex.  1,  Int.-Def.  11)  is  contradicted  by 
the  stencil  itself  and  by  the  testimony  of  intervener ’s  own 
witnesses. 

A.  Intervener’s  witness  Eaton,  Secretary- Treasurer  and 
General  Manager  of  the  intervener’s  predecessor  as  well  as 
of  intervener,  indicates  that  during  the  sign:  ficant  ten-vear 
period  ending  February  20, 1905,  none  of  thq  goods  shipped 
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by  intervener’s  predecessor  bore  any  name  marking  other 
than  the  customer’s  mark  or  the  common  name  of  the  com¬ 
modity,  such  as  “Kerosene”,  “Water  White  Oil”,  “Cylin¬ 
der  Oil”,  or  analogous  name.  Mr.  Eaton  testified  (Appel¬ 
lant’s  App.  64,  65,  Qs.  19-22)  that  it  was  common  practice 
prior  to  February  20,  1905,  to  mark  the  barrel  goods  with 
the  mark  which  the  consignee  had  designated,  the  con¬ 
signees  in  many  instances  furnishing  their  own  stencils. 
Mr.  Eaton  testified  further  (in  answer  to  Qs.  21  and  22) 
that  in  local  or  less  than  carload  shipments  the  intervener’s 
predecessor  shipped  its  commodities  using  the  common 
name  as  given  for  any  given  product  by  the  buyer  and  seller 
in  common  practice. 

It  therefore  appears  that  unless  the  customer  supplied 
the  stencil,  the  barrel  goods  shipped  by  intervener’s  pre¬ 
decessor  were  marked  merelv  with  the  common  name  of 
the  commodity  being  shipped! 

B.  The  witness  Cogswell  (Appellant’s  App.  49-54,  Qs.  79- 
108)  essayed  to  pick  out  items  containing  barrels  and  half 
barrels  stenciled  prior  to  February  20,  1905,  with  the  par¬ 
ticular  piece  of  metal  Plaintiff’s  Exhibit  1.  The  ridiculous 
nature  of  this  testimony  is  emphasized  by  the  fact  that  of 
the  45  items  referred  to  in  Mr.  Cogswell’s  answer  to  Q.  79, 
8  items  referred  to  half  barrels,  that  is — small  barrels, 
which  have  a  diameter  across  the  head  too  small  to  take  the 
stencil  Petitioner’s  Exhibit  1,  particularly  when  it  is  re¬ 
membered  that  the  stencil  when  in  use  was  laid  flat  on  the 
head  (Mack,  Q.  40,  Appellant’s  App.  40). 

One  might  expect  the  intervener,  in  his  rebuttal  testi¬ 
mony,  to  make  some  explanation  or  retraction  of  the  absurd 
testimony  concerning  the  alleged  use  of  this  stencil  in 
branding  half  barrels.  The  witnesses  Eaton,  Mack  and 
Cogswell  were  all  available,  but  none  of  these  witnesses  was 
called  to  explain  or  retract  this  obviously  incorrect  testi¬ 
mony.  Instead,  intervener  questioned  a  barrelhouse  man 
named  George  F.  Coppenhoefer,  who  had  never  had  any 
connection  with  the  intervener  or  its  predecessor,  and  who 
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was  foreman 
t>.,  of  Warren, 


sfied  he  would 
£  for  example 


did  not  think  he  had  ever  seen  any  oil  packages  of  the  inter¬ 
vener’s  predecessor  during  the  significant  tejn-year  period. 
Disregarding  the  testimony  of  Mr.  Mack  that  the  stencil 
was  laid  flat  on  the  head  when  in  use,  Mr.  Coppenhoefer  pro¬ 
ceeded  to  attempt  to  brand  the  head  of  a  half  barrel  with 
a  stencil  cut  to  simulate  Petitioner’s  Exhibit  1,  and  pro¬ 
duced  a  decidedly  unbusinesslike  job,  which  was  offered  in 
evidence  as  Petitioner’s  Exhibit  182  (one  of  ^nt.-Def.’s  Ex¬ 
hibits  33).  The  witness  Coppenhoefer,  wTho 
of  the  barrelhouse  of  the  United  Refining  G 
Pennsylvania,  parried  all  questions  as  to  whether  he  would 
have  been  satisfied  with  the  brand  as  he  had  made  it.  He 
persisted  in  answering  that  if  he  ivere  not  sat\ 
make  another  stencil  out  of  cardboard.  (Se 
Coppenhoefer ’s  answers  to  XQs.  189, 190,  Appellant’s  App. 
106,  107.) 

Intervener  did  not  explain  why  it  did  not  ask  its  own 
barrelhouse  man,  Nebo  Mack,  to  attempt  this  tricky  job  of 
stenciling  a  head  of  a  half  barrel  with  a  stemcil  too  large 
to  go  into  the  head. 

Intervener’s  testimony  relative  to  the  alleged  use  of  this 
stencil  upon  the  head  of  a  half  barrel  is  clearly  false,  and 
presents  not  a  particle  of  plausibility. 

C.  It  is  perfectly  clear  that  the  two  lower  Corners  of  the 
stencil  (Pet.  Ex.  1)  were  not  rounded  off  to  fit  the  chime  of 
a  wood  oil  barrel,  but  were  rounded  off  to  fit  the  chime  of  a 
modern  steel  drum.  The  witnesses  Mack,  Cogswell  and 
Eaton,  all  produced  by  the  intervener,  testified  to  the  effect 
that  the  lower  corners  of  the  stencil  were  circled  off  to  fit 
close  to  the  bottom  edge  of  the  head.  These  lower  comers 
do  not  fit  at  all  well  within  the  chime  of  a  wood  barrel  but 
thev  do  fit  verv  nicelv  within  the  chime  of  a  modern 
straight-side  steel  drum,  exemplified  by  Plaintiff’s  Exhibit 
30. 

The  evidence  is  uncontroverted  that  the  straight-side 

steel  drum  was  not  used  commerciallv  in  this  eountrv  to 

*  * 

any  appreciable  extent  until  long  after  February  20,  1905. 
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The  witness  Finney,  who  certainly  knew  the  steel  drum 
business,  stated  that  the  straight-side  steel  drum  was  not 
a  real  factor  in  the  oil  business  prior  to  1910  (RQ.  104,  Ap¬ 
pellant’s  App.  174).  It  is  clear  from  the  evidence  that  the 
diameter  within  the  chime  of  a  wood  oil  barrel  was  about 
19%  inches,  and  the  stencil  in  question  can  be  used  upon  a 
head  of  a  wood  oil  barrel  only  with  considerable  care,  more 
than  would  be  expected  of  a  barrelhouse  man,  particularly 
when  it  is  considered  that  without  damaging  the  stencil  in 
the  slightest  the  corners  could  be  further  cut  off  to  permit 
the  ready  use  of  said  stencil  upon  the  head  of  such  a  barrel. 

In  attempting  to  meet  this  point,  intervener  examined 
two  barrelhouse  men,  neither  of  whom  was  familiar  with 
the  practice  in  the  plant  of  intervener’s  predecessor.  These 
two  witnesses,  Andrew  Mook  and  George  F.  Coppenhoefer, 
testified  that  the  diameter  of  the  space  available  for  brand¬ 
ing  within  the  chime  on  the  head  of  a  standard  oil  barrel  in 
the  days  prior  to  February  20,  1905,  was  1  inch  greater 
than  the  19%  inch  diameter  testified  to  by  appellant’s  wit¬ 
nesses  Eiszner  and  Eustice  and  by  intervener’s  own  witness 
Hand.  They  testified  with  respect  to  the  barrel  head  Peti¬ 
tioner’s  Exhibit  177  (one  of  Int.-Def.’s  Exhibits  33),  but 
there  is  no  evidence  to  the  effect  that  this  barrel  head  was 
in  existence  back  in  the  old  days  prior  to  February  20, 1905. 
The  first  time  that  Mr.  Coppenhoefer  saw  it  was  just  two 
days  before  he  testified.  Their  testimony  in  this  connection 
is  quite  absurd. 

Neither  Mack  nor  Coppenhoefer  had  any  notes  or  re¬ 
minders  of  the  specifications  of  barrels  back  in  the  early 
days,  and  their  knowledge  of  standards  and  practice  was 
limited  to  what  they  had  worked  on  with  their  own  hands. 

Thev  had  no  occasion,  in  the  old  davs,  to  notice  dimensions 
*  *  *  ' 

particularly. 

i  Though  they  were  testifying  concerning  the  standard  di¬ 
mensions  of  barrels  during  the  ten-year  period  ending  Feb¬ 
ruary  20, 1905,  they  were  decidedly  inaccurate  in  measuring 
the  exhibits  placed  before  them.  At  different  points  in  his 
testimony,  Coppenhoefer,  in  measuring  the  dimension  with- 
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in  the  chime  of  Petitioner’s  Exhibit  177  (one  of  Int.-Def. 
Exhibits  33),  jumped  about  in  his  readings  of  the  dimension 
along  the  grain  from  20%  inches  to  21%  inches  to  21% 
inches.  Measuring  across  the  grain,  Coppenhoefer  jumped 
about  from  the  dimension  of  20%  inches  to  21%  inches  and 
back  to  20%  inches.  It  is  hardly  likely  tjiat  Mr.  Coppen¬ 
hoefer,  when  he  was  so  inaccurate  in  reading  a  steel  tape, 
would  remember  dimensions  of  barrels  as  standardized  ap¬ 
proximately  thirty  years  previously  when  he  had  no  occa¬ 
sion  to  measure  these  dimensions  during  those  early  days. 

It  is  incontrovertible,  appellant  submits,  |hat  the  standard 
barrel  of  the  period  prior  to  February  20,  ^ 905,  left  a  clear¬ 
ance  space  within  the  chime  suitable  for  branding  of  ap¬ 
proximately  19%  inches,  the  diameter  across  the  grain  be¬ 
ing  usually  a  little  less  than  the  diameter  with  the  grain. 
The  mere  placing  of  the  stencil  in  question  upon  the  head 
of  a  full-size  oil  barrel,  as  exemplified  by  Plaintiff’s  Ex¬ 
hibit  29,  shows  that  the  lower  corners  had  not  been  circled 
off  to  allow  the  stencil  to  fit  down  “closer”  to  the  rim  of 
the  barrel.  For  that  matter,  the  mere  plac  ing  of  the  stencil 
(Pet.  Ex.  1)  upon  the  barrel  head  Petitioner’s  Exhibit  177 
(having  a  diameter  within  the  chime  of  approximately  20% 
inches)  shows  that  the  stencil  at  its  lower  corners  was  not 
circled  off  to  fit  that  diameter  of  barrel  head.  The  placing 
of  the  stencil  (Pet.  Ex.  1)  upon  the  head  of  the  modern 
straight-side  steel  drum,  Plaintiff’s  Exhibit  30,  (which 
came  into  commercial  use  long  after  the  expiration  of  the 
crucial  ten-year  period)  shows  that  the  lower  corners  of  the 
stencil  fit  very  nicely  within  the  rim  of  this  modern  drum. 

The  inevitable  conclusion  is  that  the  stencil  (Pet.  Ex.  1) 
was  never  cut  at  its  lower  corners  to  fit  within  the  chime 
of  a  wood  oil  barrel,  but  was  shaped  to  fit  within  the  chime 
of  the  modern  straight-side  steel  drum,  as  exemplified  by 
Plaintiff’s  Exhibit  30.  The  evidence  is  incontrovertible 
that  the  modern  straight-side  steel  drum  was  not  used  com¬ 
mercially  in  this  country  to  any  appreciable  extent  until 
long  after  February  20,  1905,  and  there  is  no  evidence  that 
the  intervener  used  anv  such  drums  during  the  crucial  ten- 
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year  period.  Intervener’s  witness  Coppenhoefer  testified 
that  to  the  best  of  his  knowledge  the  straight-side  steel 
drum  was  first  introduced  into  the  plant  where  he  worked, 
in  Warren,  Pennsylvania,  about  1913  or  1914,  and  that  he 
had  worked  in  that  plant  for  thirty-two  years  (Coppen¬ 
hoefer,  Q.  7,  Appellant’s  App.  90). 

D.  Petitioner’s  Exhibit  1  bears  the  wording 

Refined  By 
Superior  Oil  Works. 

The  name  of  intervener’s  predecessor  until  long  after 
February  20,  1905,  was  Superior  Oil  Works,  Ltd.,  (Stipula¬ 
tion,  Appellant’s  App.  54,  and  Eaton,  Qs.  7,  8,  Appellant’s 
App.  62,  63).  The  partnership  Superior  Oil  Works,  Ltd., 
existed  until  the  company  was  taken  over  by  the  incorpo¬ 
rated  company,  Superior  Oil  Works,  which  occurred  in  1916 
(Eaton,  Q.  7,  Appellant’s  App.  62).  The  witness  Eaton 
was  Secretary-Treasurer  and  General  Manager  of  the  old 
company,  Superior  Oil  Works,  Ltd.,  and  understood  that 
the  term  “Ltd.”  had  the  function  of  indicating  to  the  pub¬ 
lic  that  the  Superior  Oil  Works,  Ltd.,  was  a  company  of 
limited  liability.  Mr.  Eaton  testified  (Appellant’s  App.  67, 
Q.  79)  that  the  full  name  “Superior  Oil  Works,  Ltd.,”  was 
used  on  all  legal  papers  and  all  stationery  used  by  the  part¬ 
nership.  If  Petitioner’s  Exhibit  1  had  been  in  existence  in 
the  days  prior  to  February  20,  1905,  and  had  been  in  use 
from  those  early  days  up  to  the  incorporation  of  the  com¬ 
pany  in  1916,  the  commercially  important  defect  in  the 
stencil  would  have  been  indelibly  fixed  in  Eaton’s  memory, 
particularly  in  view  of  the  fact  that  all  legal  papers  and 
stationery  used  by  the  partnership  contained  the  full  name, 
“Superior  Oil  Works,  Ltd.”  But  this  vital  deficiency  in 
Petitioner’s  Exhibit  1  was  not  a  factor  in  the  mind  of  any 
one  of  the  three  witnesses  Mack,  Cogswell  and  Eaton  in 
tying  up  Petitioner’s  Exhibit  1  with  any  time  prior  to  1916. 
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ARGUMENT. 

Brief  Discussion  of  Mr.  Justice  Bailey’s  Decision. 

Mr.  Justice  Bailey  said  in  the  second  paragraph  of  his 
decision : 

“I  am  satisfied  from  the  evidence  that  the  inter¬ 
vener’s  predecessor  used  the  word  ‘Superior’  in  con¬ 
nection  with  its  sale  of  oil  before  the  year  1905.  It  is 
true  that  the  testimony  in  support  of  that  conclusion 
is  largely  based  upon  recollection,  but  the  recollection 
is  of  those  who  have  been  in  the  business  of  the  inter¬ 
vener  since  its  beginning.  This  testimony  is  corrobo¬ 
rated  to  a  certain  extent  by  certain  entries  in  time  books 
and  journals.” 

Appellant  does  not  understand  the  significance  of  Mr. 
Justice  Bailey’s  statement  that  he  is  satisfied  that  inter¬ 
vener’s  predecessor  used  the  word  “Superior”  in  connec¬ 
tion  with  its  sale  of  oil  before  the  year  19bo.  Of  course, 
to  have  any  significance  in  a  trade-mark  fense  the  word 
“Superior”  must  have  been  actually  applied  to  vendible 
goods.  Gray  v.  Armand  Co.,  58  App.  D.  C.  50 ;  24  F.  (2)  878. 

As  quoted  above,  Mr.  Justice  Bailey,  after  stating  that 
it  was  true  that  the  testimony  in  support  of  that  conclusion 
was  based  largely  upon  recollection,  continued: 

“This  testimony  is  corroborated  to  a  certain  extent 
by  certain  entries  in  time  books  and  journals.” 

Appellant  is  at  a  loss  to  understand  the  meaning  of  this 
statement.  An  inspection  of  the  time  bobk  Intervener- 
Defendant’s  Exhibit  4,  and  the  journals  Intervener-Defen¬ 
dant’s  Exhibits  6  and  7,  has  not  uncovered  any  evidence 
that  intervener’s  predecessor  used  the  word  “Superior”  in 
any  sense  significant  in  these  proceedings. 

The  crux  of  Mr.  Justice  Bailey’s  decision  with  respect  to 
an  alleged  use  by  intervener’s  predecessor  6f  any  notation 
in  derogation  of  appellant’s  claim  for  actua  and  exclusive 
use  during  the  ten-year  period  next  preceding  February  20, 
1905,  is  contained  in  the  sentence  (Appellant’s  App.  25) : 
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“The  argument  of  the  plaintiff  disparaging  certain 
testimony  concerning  the  use  of  a  stencil  offered  in  evi¬ 
dence  by  the  intervener  is  not  persuasive.” 

i  As  appellant  views  this  case,  the  answer  to  the  question 
of  whether  or  not  the  intervener  has  established  an  adverse 
use  hinges  upon  this  stencil.  The  evidence  with  respect  to 
this  stencil  will,  appellant  submits,  show  Your  Honors  that 
this  stencil  was  not  in  existence  until  many  years  after  Feb¬ 
ruary  20,  1905. 

,  Prima  Facie  Showing  of  Actual  Use. 

!  Intervener,  both  before  the  Patent  Office  and  before  the 
District  Court,  made  a  weak  attempt  to  show  that  the  trade¬ 
marks  in  controversy  had  not  been  in  actual  use  by  appel¬ 
lant.  However,  the  Commissioner  of  Patents,  referring  to 
this  ground,  among  others,  stated  (Appellant’s  App.  187) : 

“The  several  other  alleged  grounds  for  cancellation 
relied  on  by  petitioner  have  been  carefully  considered, 
but  it  is  my  opinion  that  none  of  them  has  been  estab¬ 
lished  by  the  evidence.” 

i  Mr.  Justice  Bailey,  in  his  decision  (Appellant’s  App.  24), 
did  not  modify  this  holding  of  the  Commissioner  of  Patents. 

Laches. 

Though  appellant’s  trade-mark  registration  No.  46,026 
was  granted  September  5,  1905,  and  its  registration  No. 
51,465  was  granted  April  17,  1906,  the  original  petition  for 
cancellation  was  not  filed  until  May  8, 1933,  a  lapse  of  more 
than  twenty-seven  years. 

The  witness  Eaton,  who  has  been  Secretary-Treasurer 
and  General  Manager  from  the  formation  of  the  Superior 
Oil  Works,  Limited,  in  1901,  predecessor  of  the  Superior 
Oil  Works  (intervener),  down  to  the  present  time  (Appel¬ 
lant’s  App.  62,  Qs.  2-6),  testified  (Appellant’s  App.  67,  6S) 
that  during  his  long  connection  with  the  oil  industry 


19 


“we  have  known  of  the  respondent’s  products  only  by 
reputation.-  The  information  we  have  had  has  con¬ 
nected  the  respondent  firm  with  the  sale  of  axle 
greases,  but  we  have  not  heard  of  them  relative  to  the 
marketing  of  lubricating  oils  in  the  territory  we  have 
contacted.” 

Also, 

“As  stated,  we  knew  of  the  Galena  Axle  Grease  Co. 
as  marketers  of  axle  grease,  but  knew  nothing  of  them 
as  marketers  of  lubricating  oils.”  (Emphasis  added.) 

The  record  shows  that  the  appellant  herein  (respondent 
in  the  Patent  Office  cancellation  proceedings)  from  at  least 
as  early  as  1895  down  to  the  present  time  pnarked  its  pack¬ 
ages  of  greases  as  well  as  its  packages  of  lubricating  oils 
with  its  trade-mark  “Superior”  (Appellant’s  App.  122, 
123,  Qs.  16-19;  139, 140,  Qs.  77,  78;  148, 149,  Qs.  109-113;  and 
PI.  Ex.  26). 

The  most  pertinent  case  that  appellant  ^ias  been  able  to 
find  showing  the  practice  of  this  court  oiJ  the  question  of 
laches  in  the  filing  of  cancellation  proceedings  is  Gersten- 
dorfer  Bros.  v.  United  Supply  Co.,  Court  of  Appeals,  D.  C., 
decided  May  7,  1928,  and  reported  in  58  App.  D.  C.  192 ;  26 
F.  (2)  564.  In  this  case  Gerstendorfer  Bros,  had  filed  a 
petition  for  cancellation  of  certain  registered  trade-marks 
owned  by  the  United  Supply  Co.  One  of  said  trade-marks 
consisted  of  the  word  “Samoline”  and  the  other  consisted 
of  a  figure  of  a  boy  designated  as  “Little  Sammy  Samoline” 
associated  with  the  word  “Samoline”.  Tl|iese  marks  were 
used  as  trade-marks  for  a  cleaning  material  for  wood,  metal, 
and  other  objects.  Gerstendorfer  Bros.’  mark  consisted  of 
the  word  “Sapolin”  and  was  used  as  a  trade-mark  for 
paints,  enamels,  varnishes,  lacquers,  wood  spins,  and  furni¬ 
ture  polish. 

This  court  expressed  the  opinion  that  the  likelihood  of 
confusion  was  quite  remote,  and  continued : 

“Considering  the  doubt  thus  raisejl  in  connection 
with  the  fact  that  the  trade-mark  ‘Samoline’  has  been 
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i  appropriated  and  used  on  the  goods  produced  by  appel- 
!  lee  company  for  more  than  fifteen  years,  and  that  no 
objection  was  interposed  by  the  petitioner  company,  we 
agree  with  the  holding  of  the  Commissioner  that  ‘un¬ 
der  these  circumstances  this  Office  would  not  be  justi¬ 
fied  in  disturbing  in  any  way  at  this  time  the  regis¬ 
trant’s  rights  respecting  its  trade-marks.  If  the  peti¬ 
tioners  ever  had  any  right  to  oppose  the  right  of  the 
i  registrant  to  register  its  marks,  such  right  of  the  peti¬ 
tioners  has  been  lost  by  laches.  France  Milling  Co.  v. 
Washburn-Crosby  Co.,  (C.  C.  A.)  7  F.  (2)  304;  White 
Hock  Co.  v.  Akron  Co.,  (C.  C.  A.)  299  F.  775;  Rectanus 
Co.  v.  United  Drug  Co.,  (C.  C.  A.)  226  F.  554.’  ” 

According  to  the  testimony  of  the  Secretary-Treasurer 
and  General  Manager  of  the  Superior  Oil  Works,  in  his 
long  connection  with  the  oil  industry  starting  prior  to  the 
formation  of  intervener’s  predecessor  in  1901  (Appellant’s 
App.  62,  67,  68),  the  Superior  Oil  Works  knew’  of  the  apel- 
lant  as  a  marketer  of  axle  grease,  w’hich,  as  noted  herein¬ 
above,  was  sold  with  its  trade-mark  thereon.  Intervener 
could  hardly  contend  that  it  considered  that  appellant’s  use 
of  its  trade-mark  “Superior”  on  greases  w’as  unlikely  to 
cause  confusion  with  its  owrn  lubricating  oils  alleged  to  have 
been  offered  for  sale  under  the  name  “Superior”.  The 
Superior  Oil  Works  is  in  a  decidedly  less  favorable  position 
than  w’as  the  petitioner  for  cancellation  in  the  Gerstendorfer 
Bros,  case  under  consideration,  wherein  this  court  held  that 
w’here  the  trade-mark  complained  of  had  been  appropriated 
and  used  for  more  than  fifteen  years,  and  w-here  no  objection 
w’as  interposed  by  the  petitioner  company, — 

“If  the  petitioners  ever  had  any  right  to  oppose  the 
!  right  of  the  registrant  to  register  its  marks,  such  right 
of  the  petitioners  has  been  lost  by  laches.” 

There  seems  to  be  no  excuse  for  the  delay  of  more  than 
twenty-seven  years  of  the  Superior  Oil  Works  in  filing  its 
petition  for  cancellation. 

It  is  settled  lawr  that  the  defense  of  laches  need  not  be 
specially  pleaded: 
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“It  is  not  necessary  that  laches  should  be  pleaded, 
for  the  court  to  deny  relief  in  a  case  where  the  plain¬ 
tiff’s  averments  disclose  it.”  C.  B.  Fleet  Co.,  Inc.  v. 
Mobile  Drug  Co.,  C.  C.  A.  5,  284  Fed.  813,  at  p.  815. 

Similarity  to  New  Wrinkle  Case. 

As  discussed  above,  appellant  was  forced  to  bring  an  ac¬ 
tion  under  Sec.  4915  R.  S.  bv  reason  of  the  election  of  the 
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intervener  (PI.  Ex.  44,  pp.  6-8,  Findings  of  Fact,  Appel¬ 
lant’s  App.  28).  Though  the  intervener  was  granted  leave 
to  intervene  on  May  28,  1940,  and  though  the  trial  of  this 
case  was  not  started  until  November  27, 1940,  the  intervener 
took  no  testimony,  either  by  deposition  or  in  open  court. 
It  is  true  that  intervener  offered  to  examine  two  girls,  who, 
according  to  intervener’s  counsel,  had  copied  certain  por¬ 
tions  of  certain  books  of  account  which  Iwere  already  in 
evidence  before  the  Patent  Office,  to  wit— ^Petitioner’s  Ex¬ 
hibits  4  and  5  (Patent  Office  numbering),  Ijnt.-Def.  Exhibits 
6  and  7  respectively,  and  Petitioner’s  Exhibits  127,  128  and 
129  (Patent  Office  numbering),  grouped  as  Int.-Def.  Ex¬ 
hibit  28.  This  copying  was  merely  for  th(j  purpose  of  con¬ 
venience  in  scrutinizing  the  exhibits  already  in  evidence 
before  the  Patent  Office  and  offered  nothing  over  and  above 
wThat  was  before  the  Patent  Office. 

The  only  documentary  evidence  offered  at  the  trial  which 
had  not  previously  been  offered  before  the  tribunals  of 
the  Patent  Office  is  the  following: 

Intervener-defendant’s  Exhibit  16,  whiefh  is  a  group  of 
thirteen  patents  assigned  to  companies  whqse  names  include 
the  word  “Superior”,  wdiich  exhibit  contains  nothing  over 
and  above  what  was  contained  in  Petitioner’s  Exhibit  186 
before  the  Patent  Office  (copied  on  pages  330  to  566  inclu¬ 
sive  of  Petitioner’s  Record,  PI.  Ex.  37) ; 

Intervener-defendant’s  Exhibit  17,  which  is  a  group  of 
nine  trade-mark  registrations  wherein  the  word  “Superior” 
appears,  which  exhibit  contains  nothing  over  and  above 
what  appears  in  Petitioner’s  Exhibit  186  before  the  Patent 
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Office,  (copied  on  pages  566  to  568  of  Petitioner’s  Record, 
PL  Ex.  37) ; 

Intervener-defendant’s  Exhibits  18,  19,  20  and  21,  which 
contain  nothing  over  and  above  what  was  contained  in  Peti¬ 
tioner’s  Exhibit  186  (copied  on  pages  530-566  of  Pl.  Ex.  37), 
above  discussed; 

Intervener-defendant’s  Exhibits  22  and  23,  which  are 
only  cumulative  wdth  respect  to  the  list  of  corporations 
recited  at  great  length  in  Petitioner’s  Exhibit  1S6  (Patent 
Office  numbering,  copied  on  pages  530-566  of  Pl.  Ex.  37) ; 

Intervener-defendant’s  Exhibit  46,  a  glossary  introduced 
to  show  definition  of  the  term  “turpentine”;  and 

Intervener-defendant’s  Exhibits  47-A  and  47-B,  certifi¬ 
cates  relating  to  the  booklet  “Scraps  of  Information”  (Pat¬ 
ent  Office  numbering  126). 

i  Intervener  also  sought  to  offer  a  copy  of  a  trade-mark 
registration,  No.  37,872,  issued  to  John  A.  Casey  Company, 
showing  the  w^ord  “Superior”  applied  to  mixed  turpentine. 
This  exhibit  was  not  received  in  evidence  by  the  court. 

i  From  the  foregoing  list  it  will  be  apparent  that  nothing 
of  a  material  nature  was  offered  in  evidence  over  and  above 
what  was  presented  to  the  tribunals  of  the  Patent  Office 
fpr  consideration.  The  practice  of  inaugurating  litigation 
in  this  court  under  such  circumstances  was  condemned  by 
this  court  in  the  case  of  New  Wrinkle ,  Inc.  v.  Coe,  decided 
January  17,  1940,  and  reported  in  31  Fed.  Supp.  415.  In 
that  case  Mr.  Justice  Luhring  stated : 

“If,  in  the  guise  of  a  proceeding  in  equity  under  R. 
S.  Sec.  4915,  the  jurisdiction  of  this  court  may  be  in- 
i  voked  to  review  the  record  of  the  Patent  Office  and 
exercise  appellate  jurisdiction  over  that  office,  the  pur- 
,  pose  of  Congress  will  be  thwarted  when  appeal  is  taken 
from  our  decision  to  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia.  In  such  case  instead 
i  of  reducing  appeals  from  the  Patent  Office  thev  will  be 
increased. 
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It  is  true  that  the  defeated  applicant  for  a  patent  has 
an  election  to  proceed  either  by  way  of  appeal  to  the 
United  States  Court  of  Customs  and  Patent  Appeals 
or  by  bill  in  equity  in  this  court.  It  Would  seem,  how¬ 
ever,  that  this  election  should  be  had  only  in  cases 
where  the  applicant  desires  to  present  evidence  to  the 
equity  court  according  to  the  rules  of  procedure  of  that 
court.  When  no  such  evidence  is  available  or  when  the 
applicant  relies  solely  on  the  record  before  the  Patent 
Office,  there  should  be  an  appeal  to  the  United  States 
Court  of  Customs  and  Patent  Appeals.” 

The  action  of  the  intervener  in  compelling  appellant  (in 
order  to  preserve  its  rights)  to  proceed  tinder  Sec.  4915 
R.  S.  is  closely  analogous  to  the  thing  that  was  condemned 
in  the  New  Wrinkle  case.  In  the  New  Wrinkle  case  the 
plaintiff  pursued  the  reprehensible  tactics  that  have  been 
pursued  by  the  intervener  in  the  instant  case.  In  the  New 
W rinkle  case  the  bill  of  complaint  was  dismissed. 

In  the  instant  case,  inasmuch  as  the  intervener  had  no 
evidence  of  a  material  nature  over  and  above  what  was  in 
the  Patent  Office,  its  election  requiring  appellant  to  proceed 
under  Sec.  4915  R.  S.  resulted  in  nothing  but  expense  and 
delay  to  appellant  and  a  burden  upon  the  court  below  and 
upon  this  court.  Accordingly  it  is  submitted  that  the  pray¬ 
ers  of  the  intervener  should  have  been  denied,  and  this  court 
is  respectfully  requested  in  its  mandate  to  state  definitely 
that  in  no  case  should  costs  be  awarded  th^  intervener. 

Decision  of  the  Commissioner  of 

The  decision  of  the  Commissioner  of  Patents  (PI.  Ex. 
43,  PI.  Ex.  44,  pp.  2-5;  Appellant’s  App.  184)  w^as  based 
•solely  on  an  alleged  adverse  use  of  the  trade-mark  “Su¬ 
perior”  in  Warren,  Pennsylvania,  by  the  predecessor  of  the 
intervener.  In  its  third  amended  petition  for  cancellation, 
which  was  the  one  before  the  Examiner  of  Interferences  for 
Trade-Marks  and  the  Commissioner  of  Patents,  intervener 
urged  other  grounds  for  cancellation,  which  other  grounds 
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have  been  reiterated  among  the  defenses  set  up  in  inter¬ 
vener’s  answer. 

In  the  next  to  the  last  paragraph  of  his  decision  (Appel¬ 
lant’s  App.  187)  the  Commissioner  stated: 

“The  several  other  alleged  grounds  for  cancelation 
relied  on  by  petitioner  have  been  carefully  considered, 
but  it  is  niv  opinion  that  none  of  them  has  been  estab¬ 
lished  by  the  evidence.” 

In  his  decision  the  Commissioner  also  stated  (Appellant’s 
App.  186-187) : 

“I  have  carefully  examined  the  testimony  of  these  two 
witnesses,”  (Xebo  Mack  and  Harry  F.  Cogswell)  “and 
it  convinces  me  that  between  the  years  1895  and  1905 
Superior  Oil  Works,  Limited,  applied  the  word  ‘Su¬ 
perior’  to  its  oil  barrels  in  such  a  manner  as  to  nega¬ 
tive  the  right  of  respondent’s  predecessor  to  register 
the  word  under  the  ten-year  proviso  as  a  trade-mark 
for  oil  products.” 

#  *  #  *  * 

“Both  identified  a  stencil  said  to  have  been  used  in 
marking  barrels  with  the  word  ‘Superior’  from  the  first 
days  of  their  employment.” 

#  *  *  #  * 

“Both  he”  (Xebo  Mack)  “and  Mr.  Cogswell  testified 
in  a  manner  that  impresses  me  as  frank  and  straight¬ 
forward,  and  I  can  find  nothing  in  the  record  that  con- 
i  tradicts  their  recital  of  material  facts.” 

Credibility  of  Witnesses  Mack  and  Cogswell. 

It  is  respectfully  submitted  that  the  District  Court,  in 
sustaining  the  decision  of  the  Commissioner  of  Patents, 
overlooked  the  fact  that  the  decision  of  the  Commissioner 
of  Patents  was  based  solely  upon  the  parole  testimony  of 
t\yo  employees  of  the  intervener,  one  of  whom  w'as  a  very 
ignorant  man,  named  Xebo  Mack,  who  in  his  ignorance  was 
perfectly  willing  to  testify  about  corporate  matters  con¬ 
cerning  which  he  admitted  he  w^as  not  informed  (Appel¬ 
lant’s  App.  41,  XQ.  55;  43,  44,  RDQs.  88,  89,  97,  98).  This 
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Nebo  Mack  based  his  recollection  concerning  the  alleged 
use  by  intervener’s  predecessor  of  the  notation  “Superior” 
upon  a  metal  stencil  (PI.  Ex.  1,  Int.-Def.  Ex.  11),  which  the 
evidence  shows  could  not  have  been  in  existence  until  a 
great  number  of  years  after  the  alleged  adverse  use.  He 
admitted  that  the  only  reason  he  could  identify  this  stencil 
was  that  he  could  not  remember  having  seen  a  new  one 
(Appellant’s  App.  43,  Mack,  XQ.  87 ;  also  p.  45,  RDQ.  110). 
This  testimony  was  quite  contrary  to  and  inconsistent  with 
the  testimony  of  Mr.  Eaton,  Secretary-Treasurer  and  Gen¬ 
eral  Manager  of  the  intervener  and  its  predecessor,  to  the 
effect  that  back  in  the  significant  period  in  question  cus¬ 
tomers  in  many  instances  supplied  their  own  stencils  for  the 
stenciling  operations  performed  in  the  barrelhouse  of  the 
intervener’s  predecessor  where  Nebo  M^ck  did  his  work 
(Appellant’s  App.  64,  65,  Qs.  21,  22).  Nebo  Mack’s  testi¬ 
mony  is  also  inconsistent  with  his  absurd  testimony  that  he 
could  identify  the  stencil  as  having  existed  prior  to  Feb. 
20,  1905,  by  the  cut-off  upper  right-hand!  corner  which  he 
testified  was  cut  off  about  1918  (Appellant’s  App.  45,  46, 
RDQ.  112,  RXQ.  115).  Mr.  Mack’s  lac.t  of  keenness  of 
discernment  or  understanding  is  clear  fri>m  his  testimony 
and  is  brought  out  definitely  in  the  testimony  of  Harry  F. 
Cogswell  (Appellant’s  App.  56,  Cogswell  XQs.  174  to  179 
inclusive),  in  which  Mr.  Cogswell  stated  ^finitely  that  Mr. 
Mack  would  probably  make  errors  when  [placed  under  en¬ 
vironments  to  which  he  was  not  accustomed,  such  as  appear¬ 
ing  as  a  witness  in  such  a  proceeding  as  this  one. 

Nebo  Mack  was  quite  confused  in  his  testimony,  as  illu¬ 
strated  for  example  in  his  answers  to  RDQs.  88,  89,  92  (Ap¬ 
pellant’s  App.  43,  44),  as  follows: 

“Rd-Q.  88.  In  your  answer  to  X-Q.  55  you  answered, 
Yes,  that  with  respect  to  your  replied  to  questions  on 
your  direct  examination  which  related  to  the  limited 
partnership,  you  were  ‘testifying  about  something  con¬ 
cerning  which  you  were  not  informed.’  What  was  it 
about  which  you  were  not  informed  i:i  your  replies  to 
these  questions?” 


*  #  #  #  * 
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“A.  The  only  thing  I  remember  that  I  answered — 
what  was  it  you  mentioned  there? 

Rd-Q.  89.  The  question  is  repeated.  A.  The  only 
thing  I  remember  that  they  were  a  corporated  com¬ 
pany,  No,  what  was  it?  I  am  afraid  you  will  have  to 
make  that,  that  I  can’t  answer  it.” 

•  #  #  #  • 

“Rd-Q.  92.  When  you  answered  X-Q.  55  affirmatively 
or  bv  a  ‘  Yes’,  what  was  it  that  vou  intended  to  sav  you 
were  not  informed  about?  A.  I  can  not  bring  it  to 
my  mind.” 

The  other  of  the  two  witnesses  whose  parole  testimony 
was  accepted  by  the  Commissioner  of  Patents  quite  clearly 
gave  testimony  lightly  and  without  due  regard  for  the  sig¬ 
nificance  of  his  oath.  This  other  witness,  named  Harry  F. 
Cogswell,  had  no  hesitation  in  picking  out,  from  memory, 
from  his  employer’s  journals  certain  items  which  he  said 
referred  to  containers  of  oil  branded  with  the  particular 
stencil  in  question,  though  the  branding  was  alleged  to  have 
occurred  approximately  thirty  years  before  he  testified. 
(The  testimony  referred  to  appears  in  Appellant’s  App. 
48,  49,  51,  52,  53,  54,  58,  Qs.  65,  70,  79,  88,  90-93, 107, 108,  and 
XQs.  201-203.)  The  absurdity  of  Harry  Cogswell’s  state¬ 
ment  that  he  could  from  memory,  after  a  lapse  of  approxi¬ 
mately  thirty  years  pick  out  entries  referring  to  containers 
which  had  been  branded  with  a  specific  metal  stencil  is  fur¬ 
ther  illustrated  by  the  fact  that  in  his  desire  to  please  his 
employer  he  made  the  mistake  of  picking  out  half  barrels, 
which  present  a  branding  surface  too  small  to  take  the  sten¬ 
cil  in  question.  Reference  is  made  to  Cogswell’s  answer  to 
Q.  79  (Appellant’s  App.  49,  50),  in  which  eight  out  of  the 
forty-five  packages  referred  to  by  him  are  half  barrels.  The 
lightness  with  which  Mr.  Cogswell  gave  his  testimony  is 
further  illustrated  by  the  fact  that  he  identified  the  specific 
metal  stencil  alleged  to  have  been  used  approximately  thirty 
years  prior  to  his  testimony  by  a  certain  cut-off  corner 
which  according  to  his  own  testimony  and  that  of  Nebo 
Mack  were  not  cut  off  until  about  1915  or  1917,  that  is — not 


until  ten  or  twelve  years  after  the  termination  of  the  sig¬ 
nificant  period  (Appellant’s  App.  46,  48,  answers  to  Qs. 
115  and  56  respectively).  In  wiggling  out  of  this  inconsis¬ 
tent  position  Mr.  Cogswell  was  forced  ini;o  the  admission 
that  in  identifying  the  specific  stencil  he  h^.d  done  so  with¬ 
out  any  particular  reference  to  the  significant  dates  (Ap¬ 
pellant’s  App.  59,  answer  to  XQ.  206). 

It  is  thought  that  the  points  above  discussed  will  be  suf¬ 
ficient  to  show  Your  Honors  that  the  testinjony  of  these  two 
employees  falls  within  the  doctrine  of  falsiis  in  uno ,  falsus 
in  omnibus .  Quoting  from  Jones  on  Evidence,  Civil  Cases, 
Fourth  Edition,  Vol.  3,  903,  published  1933: 

“Falsus  in  Uno,  Falsus  in  Omnibus. — The  import  of 
this  precept  is  that  a  witness  who  has  been  found  to 
swear  falsely  as  to  one  matter  is  not  worthy  of  belief 
in  other  matters.  The  reason  for  thii  rule,  according 
to  Starkie,  is  that,  ‘as  the  credit  duq  to  a  witness  is 
founded  in  the  first  instance  on  genertal  experience  of 
human  veracity,  it  follows  that  a  witness  who  gives 
false  testimony  as  to  one  particular  cannot  be  credited 
as  to  any.  .  .  .  The  presumption  that  the  witness  will 
declare  the  truth  ceases  as  soon  as  it  manifestly  ap¬ 
pears  that  he  is  capable  of  perjury.  Faith  in  a  wit¬ 
ness’s  reputation  cannot  be  partial  or  fractional.’  ” 

As  was  held  in  Elder  Dempster  <£  Co.  v.  Menge,  C.  C.  A. 
5th,  March  10,  1908,  160  Fed.  341,  346,  the  interest  of  a  wit¬ 
ness  in  a  case  is  always  to  be  considered  in  determining  the 
weight  to  be  given  his  testimony.  The  fad;  that  the  stencil 
(Pet.  Ex.  1,  Int.-Def.  Ex.  11)  was  not  in  existence  until 
many  years  after  the  termination  of  the  significant  ten- 
year  period  will  be  clearly  demonstrated  infra  in  this  brief, 
and  according  to  the  decision  in  American\Car  &  Foundry 
Co.  v.  Kinderman,  C.  C.  A.  8th,  July  13,  19jL4,  216  Fed.  499, 
502,  when  the  testimony  of  a  witness  is  positively  contra¬ 
dicted  by  a  physical  fact,  neither  the  court  nor  the  jury  can 
be  permitted  to  credit  it. 
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i  Stencil  Did  Not  Exist  Prior  to  February  20,  1905. 

Mack  and  Cogswell's  identification  of  the  stencil,  in  so 
far  as  it  related  to  any  period  prior  to  February  20,  1905, 
was  based  on  absolutely  no  documentary  evidence  referring 
back  to  that  early  period.  In  connection  with  Mr.  Cogs¬ 
well’s  testimony,  he  identified  the  stencil  Petitioner’s  Ex¬ 
hibit  1  (Int.-Def.  Ex.  11)  by  the  omission  of  a  comma  after 
the  word  “Works”,  and  by  the  manner  in  which  the  three 
corners  have  been  cut  off  (Cogswell,  Q.  4S,  Appellant’s 
App.  47).  Of  these,  the  upper  right-hand  corner  was  cut 
off  approximately  sixteen  or  eighteen  years  ago,  that  is — 
about  1915  or  1917  (Cogswell,  Q.  56,  Appellant’s  App.  48). 
Mr.  Cogswell  had  no  record  connecting  the  stencil  with  the 
period  prior  to  February  20  1905  (X-Q.  209,  Appellant’s 
App.  59). 

The  following  testimony  of  Mr.  Cogswell  (Appellant’s 
App.  47,  48,  58,  59)  is  significant: 

“Q.  48.  By  what  means  are  you  enabled  to  identify 
that  stencil?  A.  By  having  frequently  seen  it  in  use 
and  noting  the  absence  of  a  comma  after  the  word, 
‘Works,’  and  also  by  the  manner  in  which  the  three 
corners  have  been  cut  off.” 

*  *  #  #  • 

“Q.  55.  When  was  this  rounding  of  the  upper  right- 
i  hand  corner  done  ?  A.  I  do  not  recall  the  date. 

Q.  56.  Can  you  tell  us  even  approximately  or  even 
roughly  ?  A.  Approximately  16  or  18  years  ago.” 

*  *  *  *  * 

“X-Q.  205.  Then,  you  do  not  wish  to  be  understood 
to  mean  that  the  cut-off  corner  at  the  upper  right-hand 
corner  of  Petitioner’s  Exhibit  1  constitutes  any  means 
identifying  said  exhibit  with  the  period  prior  to  Feb¬ 
ruary  20,  1905?  A.  The  question  is  not  clear. 

X-Q.  206.  I  will  try  to  rephrase  the  question,  and, 
i  in  order  to  make  it  more  clear  to  you,  I  will  call  your 
attention  to  Qs.  44,  45  and  46,  to  which  you  answered 
that  you  first  saw  Petitioner’s  Exhibit  1,  probably 
within  the  first  week  of  your  employment  bv  the  Su¬ 
perior  Oil  Works,  Ltd.  in  your  answer  to  Q.  48,  you 
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stated  that  you  identified  this  stencil,  petitioner’s  Ex¬ 
hibit  1,  as  the  one  you  saw  at  the  beginning  of  your 
employment  by  the  Superior  Oil  Workjs,  Ltd.,  ‘by  the 
manner  in  which  the  three  corners  havfe  been  cut  off.’ 
In  your  answers  to  Q.  55  and  Q.  56,  you  [stated  that  the 
upper  right-hand  corner  had  been  cut  off  approxi¬ 
mately  sixteen  or  eighteen  years  ago,  that  is,  many 
years  after  the  year  1905.  Inasmuch  as  the  upper 
right-hand  corner  of  Petitioner’s  Exhibit  1  had  not 
been  cut  off  until  such  a  late  date,  this;  cut-off  corner 
does  not  constitute  any  means  connecting  up  this  par¬ 
ticular  piece  of  metal,  Petitioner’s  Exhibit  1,  with  the 
period  prior  to  Feb.  20,  1905?  A.  My  ^nswer  to  Q.  56 
indicated  plainly  that  I  misspoke  in  my  answer  to 
Q.  48  relative  to  the  three  corners  having  been  cut  off, 
but  I  interpreted  Q.  48  as  meaning  how  I  could  identify 
the  stencil  without  any  thought  of  the  special  period 
prior  to  February ,  1905.”  (Emphasis  added.) 

It  is  perfectly  clear,  therefore,  that  the  witness  Cogs¬ 
well  relied  upon  absolutely  nothing  but  inemory  in  his 
identification  of  the  stencil,  Petitioner’s  Exhibit  1  (Int.- 
Def.  Ex.  11),  as  having  existed  prior  to  February  20,  1905. 
When  he  testified  in  response  to  Q.  48  that  he  identified  the 
stencil  Petitioner’s  Exhibit  1,  he  identified  it  not  as  having 
existed  prior  to  February  20,  1905.  It  is  clear  from  the 
last  part  of  his  answer  to  XQ.  206,  which  Explains  his  an¬ 
swer  to  Q.  48,  that  he  identified  the  stencil  without  any 
thought  of  the  special  period  prior  to  February  20, 1905. 

The  testimony  of  Nebo  Mack  with  respect  to  the  stencil 
Petitioner’s  Exhibit  1  (Int.-Def.  Ex.  11)  was  based  entirely 
upon  recollection.  Mr.  Mack’s  lack  of  keenness  of  discern¬ 
ment  or  understanding  is  illustrated  by  his  testimony  and 
is  brought  out  definitely  in  the  testimony  of  Harry  F.  Cogs¬ 
well  in  Petitioner’s  Record,  pages  122  and  123  (Appellant’s 
App.  56,  57),  as  follows: 

“X-Q.  174.  In  fact,  Mr.  Mack  is  quite  uneducated. 
Isn’t  that  a  fact?  ■  A.  It  is  true,  according  to  state¬ 
ments  made  to  me  by  Mr.  Mack,  that  his  schooling  was 
quite  limited. 
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X-Q.  175.  According  to  your  own  observation 
gained  by  association  with  him  for  many  years,  you 
would  say  that  he  is  not  keen  of  discernment  or  under- 
i  standing.  Would  you  not?  A.  I  would. 

X-Q.  176.  In  other  words,  my  statement  is  correct? 
A.  Yes. 

X-Q.  177.  In  other  words,  he  is  not  possessed  of 
mental  clear-sightedness  or  penetration?  A.  Along 
his  line  of  work,  he  has  proven  to  understand  and 
execute  orders  given  him,  but  aside  from  that  he  is  not 
very  keen. 

X-Q.  178.  In  other  words,  you  would  say  that  he  is 
likely  to  make  errors  when  precision  is  required  in 
making  statements.  Is  that  correct? 

By  Mr.  Hamilton:  Objection.  The  question  is 

entirely  too  indefinite  for  precision  of  answer. 

A.  He  would  probably  make  errors  when  placed  under 
environments  with  which  he  was  not  accustomed,  such 
as  appearing  as  a  witness. 

X-Q.  179.  In  such  a  proceeding  as  this?  A.  Yes, 
sir.” 

Mr.  Cogswell  was  certainly  in  a  position  to  know  Mr. 
Mack  inasmuch  as  he  had  worked  with  him  for  more  than 
thirty  years,  and  Mr.  Cogswell  was  doubtless  correct  when 
he  stated,  in  answer  to  XQs.  178  and  179  (Appellant’s 
App.  57),  that  Mr.  Mack  would  probably  make  errors  when 
placed  under  environments  to  which  he  was  not  accustomed, 
such  as  appearing  as  a  witness  in  this  proceeding. 

Mr.  Mack  admitted  in  his  answer  to  XQ.  55  (Appel¬ 
lant’s  App.  41)  that  with  respect  to  certain  of  the  questions 
asked  him  on  direct  examination  he  had  been  testifying  to 
something  concerning  which  he  was  not  informed.  In  the 
strange  environment  of  the  examination  room  it  is  not  at 
all  surprising  that  Mr.  Mack  became  confused.  It  is  not 
necessary  to  question  the  desire  of  Mr.  Mack  to  be  honest. 
He  was  simply  confused  by  the  unusual  circumstances  in 
which  he  was  placed,  and  he  positively  identified  the  stencil 
Petitioner’s  Exhibit  1  (Int.-Def.  Ex.  11)  as  the  very  stencil 
he  had  used  on  behalf  of  intervener  and  its  predecessor  in 
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the  early  days  of  1903,  up  to  the  year  1925.  (Mack,  Q.  46, 
Appellant’s  App.  40.)  He  identified  the  stencil  Petitioner’s 
Exhibit  1  (Int.-Def.  Ex.  11)  by  the  fact  i;hat  the  corners 
were  cut  off  to  fit  the  lower  edge  of  the  head  (Mack,  RdQ. 
112,  Appellant’s  App.  45),  and  to  supply  a  piece  of  copper 
to  an  employee  (Mack,  Q.  44,  Appellant’s  App.  40).  The 
only  reason  he  could  now  testify  that  Petitioner’s  Exhibit 
1  (Int.-Def.  Ex.  11)  was  the  same  piece  of  metal  alleged  to 
have  been  used  between  1903  and  1905  was  because  he 
could  not  remember  having  seen  a  new  on0  (Mack,  XQ.  87, 
Appellant’s  App.  43).  Mr.  Mack  rather  confounded  inter¬ 
vener’s  counsel  in  the  following  colloquy  (Appellant’s  App. 
45,  46) : 

“RDQ.  110.  Do  not,  then,  the  circled,  or  curved  cor¬ 
ners  that  were  formed  by  cutting  aid  you  in  identifying 
the  metal  stencil  Petitioner’s  Exhibit  No.  1? 

By  Mr.  Munden:  Objected  to  as  an  obvious  at¬ 
tempt  to  lead  the  witness. 

By  Mr.  Hamilton:  Now,  never  mind  Mr.  Mun¬ 
den ’s  remarks,  Mr.  Mack.  His  remarks  are  intended 
for  the  Officer  who  is  to  decide  this  case,  and  you 
have  nothing  to  do  with  them. 

A.  Yes. 

RDQ.  111.  As  your  answer  to  XQ.  |87,  which  reads: 

‘XQ.  87.  Then,  the  only  reason  you  can  testify 
now  that  this  is  the  same  piece  of  copper  that  was 
used  between  1903  and  1905,  is  because  you  don’t 
remember  having  seen  a  new  one?’ 
you  said  ‘Yes.’  Was  the  only  reason  that  you  were 
able  to  identify  Petitioner’s  Exhibit  No.  1,  the  metal 
stencil,  as  being  the  very  one  that  was  used  by  you 
between  1903  and  1905  the  fact  that  you  don’t  remem¬ 
ber  having  seen  a  new  stencil? 

A.  Yes.” 


Mr.  Mack’s  testimony  that  he  had  never  seen  a  new 
stencil  does  not  coincide  with  the  testimony  of  Mr.  Eaton, 
Secretary-Treasurer  and  General  Manage:'  of  intervener’s 
predecessor,  who  testified  (Appellant’s  App.  64),  in  answer 
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to  Q.  21,  with  reference  to  the  practice  of  intervener’s 
predecessor  prior  to  February  20,  1905 : 

“In  many  instances,  the  consignees  furnish  their  own 
i  stencils  to  be  applied  to  specific  shipments,  using  their 
own  trade-names  for  the  product  furnished.” 

And  that  practice  applied  prior  to  February  20,  1905 
(Eaton,  Q.  22). 

In  answer  to  RDQs.  112  and  113,  Mr.  Mack  identified  the 
stencil  Petitioner’s  Exhibit  1  as  the  one  used  from  1903  to 
1905  by  the  hole  in  the  corner  for  hanging  up  the  stencil 
(apparently  not  a  peculiar  hole  in  any  respect)  and  by  the 
way  they  “cut  the  corners  to  fit  the  lower  edge  of  the  head, 
and  by  cutting  the  strip  off  here  to  give  to  the  man  who 
wanted  to  do  a  little  patching.”  The  part  for  the  patching 
operation  was  cut  off,  according  to  Mr.  Mack,  in  the  neigh¬ 
borhood  of  15  years  ago,  that  is — about  1918  (Mack,  RXQ. 
115,  Appellant’s  App.  46).  So,  clearly,  Mr.  Mack’s  testi¬ 
mony  as  well  as  Mr.  Cogswell’s  testimony,  failed  to  identify 
the  stencil  in  question  as  having  existed  back  during  the 
significant  ten-year  period  ending  February  20,  1905. 

In  short,  the  unreliable  witness  Mack  (who  according  to 
intervener’s  witness  Cogswell  would  probably  make  errors 
when  appearing  as  a  witness),  identified  the  stencil  Peti¬ 
tioner’s  Exhibit  1  as  being  in  existence  prior  to  February 
20,  1905,  merely  by  the  negative  evidence  that  he  did  not 
remember  having  seen  a  new  one,  by  the  existence  of  a  hole 
(which  is  not  peculiar  in  any  way),  by  the  way  the  lower 
corners  were  cut  off  to  fit  the  lower  edge  of  the  head,  and 
by  the  fact  that  a  strip  was  cut  off  the  upper  right-hand 
corner  in  about  the  year  1918.  Surely  the  Commissioner  of 
Patents,  in  holding  that  the  testimony  of  Mr.  Mack  was 
straightforward,  had  not  appreciated  these  discrepancies  in 
Mr.  Mack’s  testimony  and  the  characterization  of  Mr. 
Mack’s  testimony  by  intervener’s  witness  Cogswell. 

It  should  be  remembered,  appellant  submits,  that  both 
Mru  Mack  and  Mr.  Cogswell  were  employees  of  the  inter¬ 
vener  company,  and  that  their  identification  of  the  stencil 
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Petitioner’s  Exhibit  1  was  based  upon  absolutely  no  docu¬ 
mentary  evidence.  Both  of  them  were  vitally  interested 
witnesses  and  tlieir  oral  testimony  as  to  events  thirty  years 
prior  should  be  carefully  scrutinized.  ( Elder  Dempster  <& 
Co.  v.  Menge,  C.  C.  A.  5th,  March  10,  1908,  160  Fed.  341, 
346.) 

Quoting  Judge  Hatfield  in  Schwartz  v.  Graenz ,  C.  C.  P.  A., 
decided  February  17,  1937,  and  reported  in  81  F.  (2)  767, 
and  28  U.  S.  Pat.  Q.  386 : 

“Although,  of  course,  oral  testimony  may  be  suffi¬ 
cient  to  establish  priority  of  invention,  or  to  warrant  a 
favorable  decision  to  the  party  producing  it  on  the 
issue  of  originality,  it  should,  in  the  absence  of  any 
corroborative  documentary  evidence,  be  carefully  scru¬ 
tinized,  particularly  where  it  is  adduced,  as  in  the  case 
at  bar,  6M>  to  8M>  years  after  the  happening  of  events. 
See  Frank  Jardine  et  al  v.  Elmer  C.  Long ,  19  C.  C.  P.  A. 
(Patents)  1243,  58  F.  (2d)  836;  Galamh  v.  Gilmer,  21 
C.  C.  P.  A.  (Patents)  918,  68  F.  (2d)  967;  The 
Barbed  Wire  Patent,  143  U.  S.  275;  Peering  v.  Winona 
Harvester  Works,  155  U.  S.  286;  Symington  Co.  v. 
Natio'nal  Castings  Co.,  250  U.  S.  383;  Eibel  Company  v. 
Paper  Company,  261  U.  S.  45. 

In  the  case  of  Peering  v.  Winona  Harvester  Works, 
supra,  the  court  made  the  following  pertinent  observa¬ 
tion: 

Granting  the  witnesses  to  be  of  the  highest  charac¬ 
ter,  and  never  so  conscientious  in  their  desire  to  tell 
only  the  truth,  the  possibility  of  their  being  mistaken 
as  to  the  exact  device  used,  which,  though  bearing  a  gen¬ 
eral  resemblance  to  the  one  patented,  inay  differ  from 
it  in  the  very  particular  which  makes  il;  patentable,  are 
such  as  to  render  oral  testimony  peculiarly  untrust¬ 
worthy;  particularly  so  if  the  testimony  be  taken  after 
the  lapse  of  years  from  the  time  the  a.leged  anticipat¬ 
ing  device  was  used. 

In  the  case  of  Symington  Co.  v.  National  Castings 
Co.,  supra,  the  Supreme  Court,  amopg  other  things, 
said : 

This  court  has  pointed  out  that  oral  testimony  tend¬ 
ing  to  show  prior  invention  as  against  existing  letters 
patent  is,  in  the  absence  of  models,  drawings  or  kin- 
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dred  evidence,  open  to  grave  suspicion;  particularly  if 
the  testimony  be  taken  after  the  lapse  of  years  from  the 
time  of  the  alleged  invention. 

Again  in  the  Eibel  Company  case,  supra ,  the  Supreme 
i  Court,  considering  a  kindred  question,  among  other 
things,  said : 

The  temptation  to  remember  in  such  cases  and  the 
ease  with  which  holiest  witnesses  can  convince  them¬ 
selves  after  many  years  of  having  had  a  conception  at 
the  basis  of  a  valuable  patent,  are  well  known  in  this 
i  branch  of  law,  and  have  properly  led  to  a  rule  that 
evidence  to  prove  prior  discovery  must  be  clear  and 
satisfactory. 

Considering  the  oral  testimony,  adduced  and  relied 
upon  by  appellant  to  establish  that  he  conceived  the 
involved  invention  prior  to  appellee’s  filing  date,  in 
connection  with  the  admitted  facts  and  circumstances 
of  record  ‘in  the  light  of  human  experience  and  *  *  * 
(with)  such  knowledge  of  human  nature  as  the  courts 
i  possess,’  we  are  constrained  to  disagree  with  the  con¬ 
clusion  reached  by  the  tribunals  of  the  Patent  Office 
that  the  evidence  is  sufficient  to  establish  beyond  a  rea¬ 
sonably  doubt  that  appellant  conceived  the  involved 
invention  prior  to  his  coming  in  contact  with  appellee. 

In  so  holding,  we  do  not  wish  to  be  understood  as 
questioning  the  honesty  and  good  faith  of  appellant  or 
the  witnesses  who  testified  for  him.  We  base  our  con¬ 
clusion  solely  on  the  proposition  that,  in  view  of  the 
known  facts  and  circumstances  in  the  case,  the  oral 
testimony,  adduced  6*4  and  8*4  years  after  the  hap¬ 
pening  of  events  to  which  it  was  directed,  in  the  ab¬ 
sence  of  any  corroborative  documentary  evidence,  is 
not  sufficient  to  warrant  a  holding  that  appellant  has 
established  beyond  a  reasonable  doubt  that  he  was  the 
prior  inventor.” 

Attention  is  also  invited  to  the  decision  in  Barbed  Wire 
Patent  Case,  U.  S.  Supreme  Court,  143  U.  S.  275,  in  which 
Mr.  Justice  Brown  stated  (p.  284) : 

‘‘In  view  of  the  unsatisfactory  character  of  such  tes¬ 
timony,  arising  from  the  forgetfulness  of  witnesses, 
their  liability  to  mistakes,  their  proneness  to  recollect 
things  as  the  party  calling  them  would  have  them  recol- 
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courts  have  not  only  imposed  upon  defendants  the 
burden  of  proving  such  devices,  but  have  required  that 
the  proof  shall  be  clear,  satisfactory  apd  beyond  a  rea¬ 
sonable  doubt.” 

These  decisions  show  definitely  the  attitude  of  the  courts 
to  the  effect  that  such  testimony  as  that  given  by  Messrs. 
Mack  and  Cogswell  with  respect  to  the  existence  of  the  sten¬ 
cil  Petitioner’s  Exhibit  1  (Int.-Def.  Ex.  ljl)  prior  to  Feb¬ 
ruary  20,  1905,  is  not  entitled  to  credence.  The  Eibel  Com¬ 
pany  v.  Paper  Company  case,  261  U.  S.  45,  is  particularly 
pertinent  here. 

Evidence  Contradicting  Testimony  of  Messrs.  Mack 

and  Cogswell. 


The  Commissioner  of  Patents,  in  his  decision,  stated  that 
he  could  find  nothing  in  the  record  that  contradicted  the  re¬ 
cital  by  Messrs.  Mack  and  Cogswell  of  material  facts.  Ap¬ 
pellant  is  at  a  loss  to  understand  this.  As  appellant 
sees  the  case,  there  is  a  great  amount  of  evidence,  largely 
produced  by  intervener,  that  contradicts  t  he  statements  by 
Messrs.  Mack  and  Cogswell.  Salient  features  of  this  evi¬ 
dence  are  recited  hereinbelo'w. 

A.  The  testimony  of  intervener’s  witnesls  Eaton,  who  was 
Secretary-Treasurer  and  General  Manager  of  intervener’s 
predecessor,  indicates  that  during  the  significant  ten-year 
period  none  of  the  goods  shipped  by  intervener’s  predeces¬ 
sor  bore  any  name  marking  other  than  the  customer’s  mark, 
or  the  common  name  for  the  commodity,  such  for  example 
as  “Kerosene,”  “Water  White  Oil,”  “Cylinder  Oil,”  or 
analogous  name.  As  pointed  out  by  the  witness  Eaton  (Ap¬ 
pellant’s  App.  64,  65,  Qs.  19-22),  it  was  common  practice 
prior  to  February  20,  1905,  to  mark  the  parrel  goods  with 
the  mark  which  the  consignee  had  designated,  the  consignees 
in  many  instances  furnishing  their  own  stencils.  The  wit¬ 
ness  Eaton  testified,  in  answer  to  Qs.  21  and  22,  that  in 
local,  or  less  than  carload,  shipments,  the  intervener’s 
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predecessor  shipped  its  commodities  using  the  common 
name  as  given  for  any  given  product  by  the  buyer  and 
seller  in  common  practice. 

In  other  words,  in  the  early  days  the  intervener’s  prede¬ 
cessor  used  either  the  mark  designated  by  its  customer  or 
marked  its  goods  merely  with  the  common  name  of  the 
commodity  being  shipped. 

B.  The  witness  Cogswell  (Appellant’s  App.  49-54,  Qs.  79- 
108)  testified  that  the  stencil  Petitioner’s  Exhibit  1  (Int.- 
Def.  Ex.  11)  had  been  used  in  stenciling  certain  barrels 
and  half  barrels  back  during  the  significant  period  prior  to 
February  20, 1905.  The  witness  Cogswell,  after  the  lapse  of 
substantially  thirty  years ,  essayed  to  pick  out,  from  mem¬ 
ory,  certain  entries  from  intervener’s  journals  showing 
packages  upon  which  this  particular  stencil  had  been  used. 
That  is  ridiculous  on  the  face  of  it,  and  shows  that  Cogs¬ 
well’s  testimony  was  lightly  given  and  not  straightfor¬ 
ward.  (Compare  the  Commissioner’s  statement  near  the 
end  of  his  decision,  Plaintiff’s  Exhibit  43,  Appellant’s  App. 
187.)  Furthermore,  of  the  45  packages  picked  out  by  the 
witness  Cogswell  in  answer  to  Q.  79  (Appellant’s  App.  49), 
8  were  half  barrels.  The  mere  placing  of  the  stencil  Peti¬ 
tioner’s  Exhibit  1  (Int.-Def.  Ex.  11)  on  the  head  of  a  half 
barrel,  represented  by  Plaintiff’s  Exhibits  27  and  28  and 
Petitioner’s  Exhibit  1S2  (one  of  Int.-Def. ’s  Exhibits  33), 
shows  the  absurdity  of  the  witness  Cogswell’s  testimony 
that  this  stencil  was  used  to  stencil  half  barrels,  particu¬ 
larly  when  it  is  remembered  that  the  stencil  when  in  use 
was  laid  flat  on  the  head  (Mack,  Q.  40,  Appellant’s  App. 
40). 

One  might  expect  the  intervener  in  its  rebuttal  testimony 
to  make  some  explanation  or  retraction  of  the  absurdity  of 
the  alleged  use  of  the  stencil  Petitioner’s  Exhibit  1  (Int.- 
Def.  Ex.  11)  in  branding  half  barrels.  The  witnesses  Eaton 
and  Cogswell  were  available  (see  Appellant’s  App.  S9,  90). 
Insofar  as  the  record  shows,  the  witness  Nebo  Mack  was 
also  available.  He  testified  in  these  proceedings  at  a  later 
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date  (Pet.  Suppl.  Rec.  (Int.-Def.  Ex.  40),  1^3  et  seq.).  The 
intervener  put  on  a  bold  front  and  called  upon  a  barrelhouse 
man,  named  George  F.  Coppenhoefer,  who  had  never  had 
any  connection  with  the  intervener  or  its  predecessor,  and 
who  did  not  think  he  had  ever  seen  any  oil  packages  of  the 
intervener  during  the  significant  ten-year  period  (Coppen¬ 
hoefer,  XQ.  168,  Appellant’s  App.  102).  Mr.  Coppenhoefer 
was  called  upon  to  make  a  brand  upon  the)  head  of  a  half 
barrel  represented  by  Petitioner’s  Exhibit  j.82  (one  of  Int.- 
Def.  ’s  Ex.’s.  33)  with  a  metal  stencil  cut  to  simulate  Peti¬ 
tioner’s  Exhibit  1.  The  result  is  a  decidedly  unbusiness¬ 
like  job. 

Counsel  for  appellant  attempted  to  get  a  statement  from 
the  witness  as  to  whether  or  not  as  foreman  of  the  barrel- 
house  of  his  own  company,  the  United  Refining  Company, 
he  would  have  been  satisfied  with  the  brand  as  he  had  made 
it  on  Petitioner’s  Exhibit  182.  The  witness  Coppenhoefer 
parried  all  the  questions  along  this  line  (Appellant’s  App. 
103-108)  and  persisted  in  answering  that  if  he  were  not 
satisfied  he  would  make  another  stencil  oiit  of  cardboard. 
(See  for  example  Coppenhoefer ’s  answer  jo  XQ.  190,  Ap¬ 
pellant’s  App.  107.) 

In  considering  the  selection  of  Mr.  Coppenhoefer,  who 
had  no  acquaintance  at  all  with  the  practice  in  the  barrel- 
house  of  the  Superior  Oil  Works,  Limited,  during  the  sig¬ 
nificant  ten-year  period,  it  may  be  noted  that  the  intervener 
considered  Nebo  Mack  to  be  a  perfectly  capable  workman 
insofar  as  understanding  and  executing  orders  were  con¬ 
cerned,  though  he  is  likely  to  make  errors  in  making  state¬ 
ments  in  a  proceeding  such  as  this  (Cogswell,  XQs.  177-179, 
Appellant’s  App.  56,  57). 

Though  Mr.  Mack  had  testified  (Q.  40,  Appellant’s  App. 
40)  that  in  using  the  stencil  in  making  a  brand  on  wooden 
barrels  he  laid  it  flat  on  the  head,  Mr.  Coppenhoefer  could 
not  operate  with  a  stencil  laid  flat  upon  the  head.  As  noted 
in  his  answer  to  XQ.  179  (Appellant’s  App.  103,  104),  he 
was  required  to  press  the  stencil  down  within  the  chime  so 
as  to  make  as  good  contact  as  possible  with  the  barrel  head. 
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This  is  necessary  because  the  chime  stands  about  %  inch 
above  the  barrel  head. 

It  is  perfectly  clear,  appellant  submits,  that  intervener’s 
testimony  relative  to  the  alleged  use  of  the  stencil  Peti¬ 
tioner’s  Exhibit  1  upon  the  head  of  a  half  barrel  and  with¬ 
out  any  reference  whatsoever  to  testimony  produced  by 
appellant,  is  self-damning  and  shows  not  a  particle  of  plaus¬ 
ibility.  When  the  testimony  of  a  witness  is  contradicted 
by  a  physical  fact,  neither  the  court  nor  the  jury  can  be 
permitted  to  credit  it.  American  Car  &  Foundry  Co.  v. 
Kinderman,  C.  C.  A.  Sth  July  13,  1914,  216  Fed.  499,  502. 

C.  It  is  perfectly  clear  that  the  two  lower  corners  of 
the  stencil  Petitioner’s  Exhibit  1  (Int.-Def.  Ex.  11)  were 
not  rounded  off  to  fit  the  chime  of  a  wood  barrel,  but  were 
rounded  off  to  fit  within  the  chime  of  a  modern  steel  drum. 
It  should  be  remembered  that  the  witness  Mack  testified 
that  the  lower  corners  of  the  stencil  Petitioner’s  Exhibit 
1  (Int.-Def.  Ex.  11)  were  circled  off  to  fit  the  lower  edge 
of  the  head  (Mack,  Q.  42,  Appellant’s  App.  40;  Rd.  Q.  112, 
Appellant’s  App.  45).  The  witness  Cogswell  testified  to 
the  same  thing  (Cogswell,  Q.  52,  Appellant’s  App.  47,  48). 
So  did  the  witness  Eaton  (Eaton,  Q.  48,  Appellant’s  App. 
67).  The  lower  corners  of  the  stencil  Petitioner’s  Exhibit 
1  (Int.-Def.  Ex.  11)  do  not  fit  at  all  well  within  the  chime 
of  a  standard  wood  barrel,  but  they  do  fit  very  nicely  within 
the  chime  of  a  modern  straight-side  steel  drum,  exemplified 
bv  Plaintiff’s  Exhibit  30.  The  evidence  is  uncontroverted 
that  the  straight-side  steel  drum  was  not  used  commercially 
in  this  country  to  any  appreciable  extent  until  long  after 
February  20,  1905.  It  was  not  a  factor  in  competition  with 
Mr.  Eiszner’s  barrel  manufacturing  business  prior  to  1912 
or  1913  (Eiszner,  Q.  29,  Appellant’s  App.  157).  The  wit¬ 
ness  Finnev,  who  certainly  knew  the  steel  drum  business, 
stated  that  the  straight-side  steel  drum  was  not  a  real  fac¬ 
tor  in  the  oil  business  prior  to  1910  (RQ.  104,  Appellant’s 
App.  176).  To  the  same  effect  is  the  testimony  of  inter¬ 
vener’s  witness  Danziger  (Appellant’s  App.  116,  XQs.  50 
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and  51)  and  Butcher  (Appellant’s  App.  |115,  XQs.  41 
and  42).  j 

It  is  submitted  that  the  stencil  Petitioner’s  Exhibit  1 
(Int.-Def.  Ex.  11)  can  be  used  upon  the  head  of  a  full  barrel 
only  with  considerable  care,  more  than  would  be  expected 
of  a  barrelhouse  man,  particularly  when  it  is  considered 
that  without  damaging  the  stencil  in  the  slightest,  the  cor¬ 
ners  could  be  further  cut  off  to  permit  thej  ready  use  of 
said  stencil  upon  the  head  of  a  full  barrel.  Appellant’s  wit¬ 
ness  Eiszner  was  familiar  with  the  commercial  sizes  of  bar¬ 
rels  for  the  shipment  of  oil  during  the  per.od  from  1901 
to  1905.  At  that  time  the  diameter  within  the  chime  of  a 
full  barrel  was  about  19%  inches.  There  was  very  little 
range  in  this  diameter.  The  capacity  of  a  full  barrel  was 
from  50  to  53  gallons.  There  has  been,  to  ;he  knowledge 
of  Mr.  Eiszner,  no  material  difference  in  the  diameters  of 
the  heads  of  barrels  from  the  practice  in  those  early  days. 
Mr.  Eiszner  has  been  in  the  practice  of  making  barrels  con¬ 
tinuously  since  1880  (Eiszner,  Qs.  5-13,  Appellant’s  App. 
116, 117).  Mr.  Eiszner  was  well  qualified  to  testify  concern¬ 
ing  the  sizes  of  barrels,  as  evidenced  by  h:.s  answers  on 
cross-examination  (RXQs.  42,  43,  Appellant’s  App.  120), 
that  oil  barrels  were  shipped  into  Whiting,  Indiana,  from 
all  over  the  country  as  return  packages  on  which  Mr.  Eisz¬ 
ner ’s  company  furnished  the  necessary  repairs.  In  addi¬ 
tion,  Mr.  Eiszner ’s  company  made  oil  barrels  and  was  re¬ 
quired  to  furnish  the  standard  sizes  by  the  la  'go  users. 

The  witness  Eustice  was  also  well  qualified  to  testify 
about  the  standard  sizes  of  barrels  in  the  period  prior  to 
1905.  In  his  answers  to  questions  (starting  with  Q.  126, 
Appellant’s  App.  152)  the  witness  Eustice  identified  the  top 
section  of  a  full  size  wood  oil  barrel,  Plaintiff’s  Exhibit  29. 
identifying  this  exhibit  as  being  typical  of  the  end  portion 
of  a  wooden  barrel  of  a  capacity  of  about  51  gallons  in 
the  period  from  1901  to  February  20, 1905.  The  dimensions 
of  the  head  of  Plaintiff’s  Exhibit  29  are  approximately 
19%  inches  along  the  grain  and  19%  inches  across  the 
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grain  within  the  chime,  being  an  average  of  19%  inches 
diameter. 

Intervener’s  witness  James  \V.  Hand,  who  was  Manager 
of  the  Cooperage  Department  of  the  Standard  Oil  Company 
of  New  Jersey,  testified  that  his  company  had  manufactured 
steel  barrels  since  1902  (Q.  10,  Appellant’s  App.  111).  Mr. 
Hand  introduced  a  circular,  Petitioner’s  Exhibit  184 — 
Bayonne  Steel  Barrel  Circular  (one  of  the  documents  in 
Int.-Def.  Ex.  33),  which  includes  a  cut  in  the  lower  half  of 
the  last  page  illustrating  the  type  of  steel  barrel  referred  to 
by  Mr.  Hand  (Qs.  17, 18,  Appellant’s  App.  114).  This  metal 
barrel,  it  will  be  noted,  closely  simulates  in  contour  the  ordi¬ 
nary  wooden  barrel.  The  diameter  across  the  head  of  this 
barrel,  manufactured  and  used  by  the  Standard  Oil  Com¬ 
pany  from  1902  on,  and  a  diameter  within  the  chime  of  19% 
inches  (Hand,  Q.  15,  Appellant’s  App.  Ill,  112).  It  is  clear 
from  the  evidence  that  the  clearance  space  within  the  chime 
of  a  full  size  oil  barrel  during  the  period  from  1901  to  Feb¬ 
ruary  20, 1905,  averaged  19%  inches  whether  the  barrel  was 
made  of  wood  or  metal. 

The  intervener  (petitioner  there)  introduced  two  wit¬ 
nesses  in  an  attempt  to  show  that  in  and  about  Warren, 
Pennsylvania,  during  the  period  from  1901  to  1905  the 
standard  head  for  an  oil  barrel  was  larger  than  was  indi¬ 
cated  in  the  testimony  of  Eiszner,  Eustice  and  Hand. 
Neither  of  these  witnesses  was  familiar  -with  the  practice 
of  the  intervener’s  predecessor  back  in  the  old  days,  but 
they  testified  that  the  standard  size  of  the  head  of  an  oil 
barrel  within  the  chime  was  20%  inches  back  in  those  old 
days.  In  other  words,  these  two  witnesses,  namely — An¬ 
drew  G.  C.  Mook  and  George  F.  Coppenhoefer,  testified  to 
the  effect  that  the  diameter  of  the  space  available  for 
branding  within  the  chime  on  the  head  of  a  standard  oil 
barrel  in  those  early  days  was  one  inch  greater  than  the 
dimension  testified  to  by  appellant’s  witnesses  Eiszner  and 
Epstice  and  intervener’s  o-wn  witness  Hand.  They  testified 
with  respect  to  a  barrel  head  (Petitioner’s  Exhibit  177,  one 
of  Int.-Def s.  Ex.  33),  but  there  is  no  evidence  showing  that 
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this  barrel  head  was  in  existence  back  in  the  old  days  prior 
to  February  20, 1905.  The  first  time  that  Coppenhoefer  saw 
it  was  just  two  days  before  he  testified  concerning  it,  to  wit 
— on  September  16,  1935  (Appellant’s  App.  95,  XQ.  116). 
However,  they  testified  that  this  barrel  head  which  was  in¬ 
troduced  as  Petitioner’s  Exhibit  177  was  in  jtheir  judgment 
a  head  of  an  oil  barrel.  Their  testimony  in  this  connection 
is  quite  absurd. 

Mr.  Mook  was  not  a  designer  of  barrels  (Mook,  XQ.  119, 
Appellant’s  App.  84),  and  when  making  barrels  at  his  job 
he  had  no  blueprints  or  drawings  to  guide  him  (XQ.  122, 
Appellant’s  App.  84).  He  had  no  notes  or  reminders  of  the 
specifications  of  the  barrels  that  he  had  m^de  in  his  work 
as  a  barrel  house  man  in  the  early  days  prior  to  1905  (Mook, 
XQ.  132-137,  Appellant’s  App.  85).  In  fact,  his  knowledge 
of  standards  and  practice  in  connection  with  barrels  was 
limited  to  what  he  worked  on  with  his  owi^  hands  (Mook, 
XQ.  156-160,  Appellant’s  App.  86,  87).  When  he  started 
out  to  make  a  barrel  it  was  more  or  less  a  hit-or-miss  prop¬ 
osition  as  to  whether  he  came  out  with  a  bar  rel  of  50,  51,  52 
or  53  gallon  capacity  (Mook,  XQ.  182,  Appellant’s  App.  90). 

The  witness  Coppenhoefer  testified  (XQ.  143,  Appellant’s 
App.  96)  that  he  had  never  made  a  new  barrel,  and  (XQ. 
146,  Appellant’s  App.  97)  that  in  paring  djown  heads  for 


and  (XQ.  147, 
head  down  he 


repair  purposes  he  did  not  use  a  machine, 

Appellant’s  App.  97),  if  he  had  to  pare  a 
would  take  a  pair  of  dividers  and  space  arbund  the  chime 
and  find  out  just  how  much  he  would  have  to  pare  off  the 
head.  Mr.  Coppenhoefer  stated  (XQ.  149,  1 
App.  97)  that  he  has  no  written  notes  or  reminders  of  the 
specifications  of  barrels  at  the  plant  at  which  he  worked  in 
the  early  days  pertinent  to  this  proceeding.  Pie  testified 
(XQ.  155, 156)  that  his  knowledge  about  standards  and  com¬ 
mon  practice  in  the  oil  industry  between  February  20,  1895. 
and  February  20,  1905,  was  limited  by  what  he  worked 
himself  and  what  was  worked  upon  by  those  who  worked 
with  him  in  the  barrel  house. 
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Both  Mr.  Mook  and  Mr.  Coppenhoefer  relied  wholly 
upon  recollection  in  their  testimony  as  to  the  diameter 
within  the  chime  of  a  wooden  barrel  in  the  period  prior  to 
February  20,  1905.  That  such  testimony  is  entitled  to 
very  little  credence  is  perfectly  clear  from  the  following 
decisions : 

Barbed  Wire  Patent  Case,  143  U.  S.  275; 

Eibel  Process  Co.  v.  Minnesota,  261  U.  S.  275; 

Blackman  v.  Alexander ,  113  0.  G.  1703; 

United  Shoe  Machinery  Corp.  v.  Day,  C.  0.  A.  6th, 
46  F.  (2)  S97. 

In  the  case  last  mentioned  the  court  said,  p.  898: 

“Anticipation  cannot  be  proven  alone  by  the  number 
of  witnesses  introduced  to  support  it.  Barbed  Wire 
\  Case,  143  U.  S.  275, 12  S.  Ct.  443,  36  L.  Ed.  154;  Ameri¬ 
can  Bell  Tel.  Co.  v.  People’s  Tel.  Co.  (C.  C.)  22  F.  309. 
It  must  be  determined  by  a  consideration  of  the  evi- 
donee  in  the  aggregate,  and,  so  treating  it,  the  case  is 
not  free  from  reasonable  doubt.  Giving  due  weight  to 
i  the  testimony  of  these  witnesses  taken  12  to  15  years 
after  their  purported  knowledge  of  the  anticipating 
i  heels,  it  is  entirely  too  uncertain  whether  the  heels  and 
i  method  for  making  them  were  sufficientlv  similar  to 
i  plaintiff’s  patent  to  constitute  anticipation.  Deering  v. 
i  Winona  Harvester  Works,  155  U.  S.  286,  301,  15  S.  Ct. 
118,  39  L.  Ed.  153.” 

In  connection  with  the  barrel  head  Petitioner’s  Exhibit 
177,  the  intervener  introduced  Petitioner’s  Exhibit  180  (one 
of  Int.-Def.’s  Exhibit  33),  which  was  alleged  to  be  the 
remainder  of  the  barrel  of  which  Petitioner’s  Exhibit  177 
was  a  complementary  portion.  There  is  no  evidence  as 
to  when  this  barrel  was  made,  and  there  is  no  evidence  that 
it  was  ever  used  for  oil.  Coppenhoefer  testified  that  he 
first  saw  it  on  September  16,  1935,  two  days  before  he 
testified  concerning  it. 

Apparently  the  witnesses  Mook  and  Coppenhoefer  took 
the  position  that  the  barrel  comprised  in  Petitioner’s  Ex¬ 
hibits  177  and  180  was  an  oil  barrel  because  according  to 
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their  testimony  it  had  a  21%  inch  head  with  a  diameter 


within  the  chime  of  20%  inches,  from  which 
the  conclusion  that  an  oil  barrel  in  the  days 
ruary  20, 1905,  had  a  21  %  inch  head  with  a  di{ 


they  reached 
prior  to  Feb- 
bmeter  within 


the  chime  of  20%  inches.  However,  the  witness  Coppen- 
hoefer  (RDQ.  234,  Appellant’s  App.  110)  testified  that  the 
lower  head  of  the  barrel  of  which  Petitioner’s  Exhibits  177 
and  180  are  alleged  to  be  complementary  parts  was  larger 
than  the  standard  head,  from  which  the  rather  illogical  con¬ 
clusion  is  to  be  arrived  at  that  the  barrel  of  which  Peti¬ 
tioner’s  Exhibits  177  and  180  are  complementary  parts  is 
a  standard  oil  barrel  at  one  end  and  is  not  a  standard  oil 
barrel  at  the  other  end. 

The  witnesses  Mook  and  Coppenhoefer  were  called  upon 
to  testify  thirty  years  after  the  significant  period  concern¬ 
ing  dimensions  which  they  were  not  called  upon  in  their 
early  work  to  notice  particularly.  It  is  interesting  to  note 
that  though  they  were  so  ready  to  testify  concerning  such 
dimensions  thirty  years  after  the  significant  date,  they 
were  not  very  accurate  in  calling  off  dimensions  coincident 
with  the  times  they  were  making  the  measurements  during 
their  testimony  in  September  of  1935.  The  witness  Mook, 
in  answer  to  Q.  69  (Appellant’s  App.  83,  84),  called  off  the 
dimensions  within  the  chime  of  Petitioner’s  Exhibit  177  as 
20%  inches  with  the  grain  and  20%  inches  across  the 
grain.  At  the  end  of  Mook’s  testimony,  appellant’s  counsel, 
using  the  same  rule  that  had  been  used  by  the  >vitness  Mook, 
read  into  the  record  his  readings  of  the  diameters  referred 
to  by  the  witness  Mook,  and  appellant’s  counsel  made  the 
dimensions  20%  inches  with  the  grain  and  20%  inches 
across  the  grain  (Appellant’s  App.  89). 

The  witness  Coppenhoefer  was  quite  lively  in  changing 
his  readings  of  the  two  dimensions  of  Petitioner’s  Exhibit 
177.  In  answer  to  Q.  50  (Appellant’s  App.j  91)  Coppen¬ 
hoefer  read  off  the  dimensions  within  the  chime  of  Peti¬ 
tioner’s  Exhibit  177  as  20%  inches  with  tjie  grain  and 
20%  inches  across  the  grain.  In  answer  to  0.  98  (Appel¬ 
lant’s  App.  95)  Mr.  Coppenhoefer  read  thb  dimensions 
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within  the  chime  of  Petitioner’s  Exhibit  177  as  21%  inches 
with  the  grain  and  21%  inches  across  the  grain.  In  an¬ 
swer  to  XQ.  Ill  (Appellant’s  App.  95)  the  witness  Coppen¬ 
hoefer,  measuring  the  same  exhibit  (Petitioner’s  Exhibit 
177)  across  the  chime,  measured  21%  inches  along  one 
dimension  and  20%  inches  across  the  grain. 

With  respect  to  the  diameters  of  the  half  barrel  Peti¬ 
tioner’s  Exhibit  182,  Mr.  Coppenhoefer  testified,  in  answer 
to  Q.  83  (Appellant’s  App.  94),  that  the  dimensions  were 
16%  inches  with  the  grain  by  16%  inches  across  the 
grain.  In  answer  to  XQ.  113  (Appellant’s  App.  95)  he 
Cfhanged  these  readings  to  16%  inches  with  the  grain  by 
3,6%  inches  across  the  grain.  In  answer  to  XQ.  115  he 
changed  his  last  reading  along  the  grain  to  16%  inches. 
Jn  answer  to  XQ.  177  (Appellant’s  App.  103)  he  changed 
his  reading  of  16%  inches  across  the  grain,  as  previously 
testified  in  answer  to  XQ.  113,  to  read  16%  inches  across 
the  grain. 

The  point  is  that  Mr.  Coppenhoefer,  while  he  was  read¬ 
ing  the  rule  supplied  by  intervener’s  counsel  (Pet.  Rec.  457, 
PI.  Ex.  37),  was  most  unreliable  in  calling  off  these  readings. 
It  is  most  unlikely  that  he  was  reliable  in  testifying  without 
benefit  of  any  notes  as  to  the  diameter  of  a  standard  oil 
barrel  head  as  of  a  period  thirty  years  prior,  particularly 
as  his  work  had  not  required  him  to  observe  dimensions 
aocuratelv  in  those  earlv  davs. 

•  •>  V 

,  It  is  significant  that  intervener  did  not  produce  any  wit¬ 
ness  familiar  with  the  practice  in  its  own  plant  during  the 
crucial  ten-year  period  to  testify  as  to  the  source,  dimen¬ 
sions,  and  the  like,  of  the  barrels  used  by  intervener  during 
those  days. 

It  is  uncontrovertible,  appellant  submits,  that  the  stand¬ 
ard  barrel  of  the  period  prior  to  February  20,  1905,  left 
a  clearance  space  within  the  chime  suitable  for  branding 
of  approximately  19%  inches,  the  diameter  across  the 
grain  being  usually  a  little  less  than  the  diameter  with  the 
grain.  As  testified  to  by  the  witness  Coppenhoefer,  it  was 
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usual  to  brand  across  the  grain,  so  the  lesser  dimension  of 
the  head  was  available  for  reception  of  the  stencil. 

It  is  perfectly  obvious,  appellant  submits,  |hat  the  lower 
corners  of  the  stencil  Petitioner’s  Exhibit  1  (Int.-Def.  Ex. 
11)  were  not  cut  off  to  fit  within  the  chime  of  the  wooden 
barrel.  In  this  connection  attention  is  invited  to  the  tes¬ 
timony  of  the  witness  Eustice  (starting  on  p^ge  161  or  163 
of  Appellant’s  App.).  Mr.  Eustice  testified  that  he  was 
familiar  with  the  practice  of  barrelhouse  meh  in  branding 
barrels  of  the  nature  of  oil  barrels,  and  thai  the  expected 
reaction  of  a  barrelhouse  man  if  he  were  asked  to  use  a  sten¬ 
cil  of  the  size  and  shape  of  Petitioner’s  Exhibit  169  (identi¬ 
cal  in  shape  with  the  stencil  Petitioner’s  Exhibit  1,  Int.-Def. 
Ex.  11)  on  a  barrelhead  such  as  Plaintiff’s  Exhibit  29,  the 
barrelhouse  man  would  not  like  it,  for  the  Reason  that  it 
would  be  difficult  to  use.  Mr.  Eustice  proceeded  to  testify, 
in  answer  to  RDQ.  313  (Appellant’s  App.  16)3) ,  that  there 
seemed  to  be  considerable  interference  with  tpe  edge  of  the 
stencil  against  the  chime  of  the  barrel  before  the  stencil 
could  be  placed  flat  on  the  head  of  the  barrel.  Mr.  Eustice 
explained,  in  answer  to  RDQ.  316  (Appellant’s  App.  164) 
that  Plaintiff’s  Exhibit  32  illustrates  the  mahner  in  which 
Mr.  Eustice  would  expect  a  barrelhouse  employee  to  alter 
the  stencil  Petitioner’s  Exhibit  1  if  asked  to  change  it  so 
that  it  could  be  more  readily  applied  to  a  barrelhouse  like 
Plaintiff’s  Exhibit  29  with  the  thought  in  mind  of  maintain¬ 
ing  the  amount  of  space  that  existed  between  the  corners  of 
any  letters  and  the  edge  of  the  stencil.  Mr.  Eustice  ex¬ 
plained,  in  answer  to  RDQ.  318  (Appellant’s  App.  164),  that 
Plaintiff’s  Exhibit  33  is  a  piece  of  bristol  board  shaped  as 
per  the  outline  of  Petitioner’s  Exhibit  169  (which  Exhibit 
169  is  identical  with  the  outline  of  Petitioner’s  Exhibit  1, 
Int.-Def.  Ex.  11),  the  difference  being  that  in  plaintiff’s  Ex¬ 
hibit  33  the  lower  right  and  lefthand  corners)  had  been  cut 
away  as  a  barrelhouse  employee  would  undoubtedly  do 
if  he  had  been  requested  to  make  the  space  between  the 
corner  of  any  letter  and  the  edge  of  the  stencil  not  less 
than  the  space  which  exists  between  the  hole  in  the  upper 
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lefthand  corner  and  the  edge  of  the  stencil  in  that  corner. 
Mr.  Eustice  explained  that  this  change  in  shape  would 
make  the  stencil  much  more  easily  handled  in  branding 
barrels  as  per  Plaintiff’s  Exhibit  29,  and  would  undoubt¬ 
edly  prolong  the  life  of  the  stencil.  In  answer  to  RDQ. 
319  (Appellant’s  App.  165)  Mr.  Eustice  explained  that 
cutting  the  shape  to  that  outlined  in  Plaintiff’s  Exhibit  32 
would  have  the  effect  of  making  the  stencil  more  easily 
handled  and  prolonging  the  life  of  the  stencil,  but  that 
he  was  sure  that  the  barrelhouse  man  would  prefer  the 
shape  as  per  Plaintiff’s  Exhibit  33,  for  the  reason  that  if 
it  would  give  him  considerably  more  clearance  around  the 
edge  of  the  stencil  and  would  speed  up  his  work  and  would 
enable  him  to  avoid  rough  spots  that  are  quite  likely  to 
appear  on  the  head  of  a  wooden  barrel. 

The  witness  Mack  also  testified  that  the  lower  corners 
of  the  stencil  Petitioner’s  Exhibit  1  were  circled  off  to  fit 
closer  to  the  bottom  edge  of  the  head  (Mack,  Q.  42,  Appel¬ 
lant’s  App.  40).  The  witness  Cogswell  testified  to  the  same 
thing  (Cogswell,  Q.  52,  Appellant’s  App.  47,  48).  So  did 
the  witness  Eaton  (Eaton,  Q.  48,  Appellant’s  App.  67).  The 
lower  corners  of  the  stencil  Petitioner’s  Exhibit  1  do  not  fit 
at  all  well  within  the  chime  of  a  standard  wooden  barrel , 
even  as  embodied  in  Petitioner’s  Exhibit  177,  but  they  do 
fit  very  nicely  within  the  chime  of  the  modern  straight-side 
steel  drum  Plaintiff’s  Exhibit  30.  A  comparison  of  Peti¬ 
tioner’s  Exhibit  1  with  the  top  section  of  a  straight-side 
steel  drum  as  exemplified  in  Plaintiff’s  Exhibit  30 
shows  clearly  that  the  contours  of  the  lower  corner 
portions  of  said  Petitioner’s  Exhibit  1  conform  decidedly 
more  closely  to  the  rim  or  chime  of  the  steel  drum  than  they 
do  to  the  barrel  head  Plaintiff’s  Exhibit  29,  or  to  the  bar¬ 
rel  head  Petitioner’s  Exhibit  177  for  that  matter.  The  evi¬ 
dence  is  uncontroverted  that  the  straight-side  steel  drum 
was  not  used  commercially  in  this  country  to  any  appre¬ 
ciable  extent  until  long  after  February  20,  1905;  that  is, 
until  long  after  the  expiration  of  the  crucial  ten-year  pe- 
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riod ;  and  there  is  no  evidence  that  the  inte 
of  such  drums  during  the  crucial  period. 

It  is  submitted  that  all  the  evidence  in  this  case  points  to 
the  fact  that  the  stencil  Petitioner’s  Exhibit  1  was  shaped 
to  fit  a  straight-side  steel  drum,  as  exemplified  in  Plaintiff’s 
Exhibit  30,  which  was  not  a  factor  in  the  Shipment  of  oil 
until  long  after  February  20, 1905. 

The  conclusion  that  the  stencil  Petitioner’s  Exhibit  1 
was  shaped  for  use  on  a  modern  steel  drum  is  definitely 
damning  to  the  assumptions  of  antiquity  ascribed  to  Peti¬ 
tioner’s  Exhibit  1  by  intervener’s  witnesses  Mack,  Cogs¬ 
well  and  Eaton. 

D.  Petitioner’s  Exhibit  1  bears  the  wording — 

Refined  By 
Superior  Oil  Works. 

The  name  of  intervener’s  predecessor  lentil  long  after 
February  20,  1905,  was  Superior  Oil  Works,  Limited. 
(Stipulation,  Appellant’s  App.  54,  and  Eaton,  Qs.  7,  8, 
Appellant’s  App.  62,  63.)  The  partnership  Superior  Oil 
Works,  Limited,  existed  until  the  company  was  taken  over 
by  the  incorporated  company,  Superior  Oi|  Works,  which 
occurred  in  1916  (Eaton,  Q.  7,  Appellant’s  App.  62).  At 
that  time  the  Superior  Oil  Works  came  into  existence. 

The  witness  Eaton  was  Secretary-Treasurer  and  Gen¬ 
eral  Manager  of  the  old  company,  Superior  Oil  Works, 
Limited,  and  understood  that  the  term  “Limited”  had  the 
function  of  indicating  to  the  public  that  tlje  Superior  Oil 
Works,  Limited,  was  a  company  of  limited  liability,  and 
that  the  same  idea  would  have  been  convejyed  by  the  ab¬ 
breviation  “Ltd.”.  Mr.  Eaton  testified  (Appellant’s  App. 
67,  Q.  79)  that  the  full  name  “Superior  Oii  Works,  Ltd.” 
was  used  on  all  legal  papers  and  all  stationery  used  by  the 
company.  It  certainly  seems  reasonable  to  conclude  that 
Mr.  Eaton,  in  his  capacity  of  Secretary-Treasurer  and  Gen¬ 
eral  Manager  of  the  old  company,  if  Petitioner’s  Exhibit 
1  had  been  in  existence  at  that  time,  should  have  had  in- 
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delibly  fixed  in  bis  memory  that  the  stencil  in  use  by  his 
company  was  faulty  in  a  respect  very  important  in  a  com¬ 
mercial  way,  particularly  in  view  of  the  fact  that  all  legal 
papers  and  stationery  used  by  the  partnership  contained 
the  full  name  “Superior  Oil  Works,  Ltd.”  But  this  vital 
deficiency  in  Petitioner’s  Exhibit  1  was  not  a  factor  in  the 
mind  of  any  one  of  three  witnesses,  Mack,  Cogswell  and 
Eaton,  in  tying  up  Petitioner’s  Exhibit  1  (Int.-Def.  Ex.  11) 
with  any  time  prior  to  1916. 

i  The  fact  that  the  stencil  Petitioner’s  Exhibit  1  bears  the 
words 

Refined  By 
Superior  Oil  Works 

shows  clearly  that  said  stencil  was  made  for  use  by  the  in¬ 
corporated  company  which  came  into  existence  in  1916,  and 
clearly  contradicts  any  allegations  of  the  existence  of  this 
stencil  prior  to  February  20,  1905. 

CONCLUSION. 

The  decision  of  the  District  Court  should  be  reversed  be¬ 
cause  of  laches. 

!  The  decision  of  the  District  Court  was  based  solely  upon 
the  grounds  urged  by  the  Commissioner  of  Patents,  and 
these  grounds  have  no  substance  whatsoever  if  the  stencil 
Petitioner’s  Exhibit  1  (Int.-Def.  Ex.  11)  was  not  in  ex¬ 
istence  prior  to  February  20, 1905.  No  evidence,  outside  of 
parole  testimony  (and  that  not  entitled  to  credence)  has 
been  offered  to  show  existence  of  this  stencil  prior  to  Feb¬ 
ruary  20,  1905. 

It  has  been  demonstrated  that  said  stencil  was  not  in 
existence  prior  to  that  date,  and,  accordingly,  it  is  sub¬ 
mitted  that  judgment  in  this  case  should  be  reversed  on  the 
ground  that  it  is  contrary  to  the  evidence. 

In  any  event,  in  view  of  the  reprehensible  tactics  of  the 
intervener  in  compelling  appellant,  in  order  to  preserve 
its  rights,  to  bring  suit  under  Section  4915  R.  S.  when  in- 
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tervener  had  no  testimony  of  any  material  nature  over  and 
above  what  was  in  the  record  before  the  Patent  Office,  a 
mandate  should  issue  holding,  under  the  doctrine  of  New 
Wrinkle,  Inc.  v.  Coe,  that  no  costs  should  be  awarded  to 
intervener. 

Respectfully  submitted, 

Galena  Manufactuijng  Company 
of  Illinois, 

By  E.  W.  Shepard, 

Attorney. 

Henry  M.  Huxley, 

Ralph  Munden, 

Of  Counsel. 

October  1 ,1941. 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

APPEAL  NO.  7941 


Galena  Manufacturing  Company  of  Illinois  (Formerly 
Known  as  Galena  Axle  Grease  Co.),  appellant 

v. 

Conway  P.  Coe,  Commissioner  of  PatentsJ  and  Superior 

Oil  Works,  appellees 


APPEAL  FROM  THE  JUDGMENT  OF  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT  OF  COLUMBIA 

BRIEF  FOR  THE  COMMISSIONER  OF  PATENTS 


This  is  an  appeal  from  the  Judgment  (Appellant’s  Appendix 
25)  of  the  District  Court  of  the  United  States  for  the  District  of 
Columbia  dismissing  a  complaint  (Appellants  Appendix  2) 
brought  by  appellant  in  which  it  sought  to  have  the  Court  en¬ 
join  the  Commissioner  of  Patents  from  cancelling  certain  trade¬ 
mark  registrations  owned  by  appellant. 


STATEMENT 


The  trade-mark  registrations  involved  are  No.  46,026, 


granted  on  September  5,  1905,  renewed  on  September  5,  1925, 
and  No.  51,465,  granted  on  April  17,  1906,  renewed  on  April 
17,  1926.  They  relate  to  the  word  “Superior”  for  use  in  con¬ 


nection  with  axle  grease,  carriage  and  buggy  grease,  machinery 
oil,  lubricating  oil,  and  cup  grease. 

The  word  “Superior”  is  manifestly  descriptive  and  laudatory 
of  the  goods  involved  and  is,  for  that  reason,  not  the  sort  of 

(l) 
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a  mark  which  under  ordinary  circumstances  could  be  registered. 

Section  5  of  the  Trade-Mark  Act  of  February  20,  1905 
(U.  S.  S.,  title  15,  sec.  85)  (Appendix  B  hereto),  provides: 

*  *  *  That  no  mark  which  consists  *  *  * 
merely  in  words  or  devices  which  are  descriptive  of  the 
goods  with  which  they  are  used,  or  of  the  character  or 
quality  of  such  goods,  *  *  *  shall  be  registered  under 
the  terms  of  this  Act:  *  *  * 

!  The  same  section  of  the  same  Act,  however,  contains  the 
following  clause: 

*  *  *  That  nothing  herein  shall  prevent  the  regis¬ 
tration  of  any  mark  used  by  the  applicant  or  his  prede¬ 
cessors,  or  by  those  from  whom  title  to  the  mark  is  de¬ 
rived,  in  commerce  with  foreign  nations  or  among  the 
several  States  or  with  Indian  tribes  which  was  in  actual 
and  exclusive  use  as  a  trade-mark  of  the  applicant,  or  his 
predecessors  from  whom  he  derived  title,  for  ten  years 
next  preceding  February  twentieth,  nineteen  hundred 
and  five:  *  *  *. 

i  It  was  under  the  last  mentioned  clause  that  these  registra¬ 
tions  were  granted. 

In  the  declarations  accompanying  the  applications  for  these 
registrations,  appellant  stated  that  the  mark  had  been  in  actual 
use  as  a  trade-mark  of  the  applicant  or  its  predecessor  from 
which  it  derived  title  for  ten  years  next  preceding  the  passage 
of  the  Act  of  February  20,  1905,  and  that  to  the  best  of  appli¬ 
cant's  knowledge  and  belief  such  use  had  been  exclusive.  Un¬ 
less  this  representation  was  true,  appellant  was  not  entitled  to 
obtain  these  registrations  and  this  is  true  notwithstanding  that 
appellant's  inaccurate  representation  was  innocently  made. 

i  Section  13  (U.  S.  C.,  title  15,  sec.  93),  (Appendix  C  hereto), 
of  the  same  Act  provides  that  whenever  anyone  deems  himself 
injured  by  the  registration  of  a  trade-mark,  he  may  apply  to 
the  Commissioner  of  Patents  to  cancel  the  registration. 

i  Pursuant  to  this  section  Superior  Oil  Works,  the  intervener- 
defendant  herein,  filed  in  the  Patent  Office  a  petition  for  can¬ 
cellation  of  the  registrations  in  question.  Both  the  Examiner 
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of  Interference  and  on  appeal  the  Commissioner  (Appellant’s 
Appendix  176  and  184)  held  that  the  evidence  submitted  by  the 
Superior  Oil  Works  showed  that  the  trade-mark  use  of  the 
notation  “Superior”  during  the  ten  year  period  preceding  Feb-: 
ruary  20,  1905,  was  not  exclusive  with  Galena  Manufacturing 
Co.,  and  both  of  these  tribunals  therefore  held  that  the  petition 
for  cancellation  of  the  registrations  should  be  granted. 

Thereafter  appellant  filed  its  complaint  (Appellant’s  Appen¬ 
dix  2)  under  Section  4915  R.  S.  (U.  S.  C.,  tilde  35,  sec.  63), 
(Appendix  A  hereto),  to  enjoin  the  Commissioner  of  Patents 
from  cancelling  said  registrations  and  the  District  Court  on 
March  10, 1941,  rendered  judgment  (Appellant  i 
dismissing  the  Complaint. 


SUMMARY  OF  ARGUMENT 


s  Appendix  25) 


I.  The  cancellation  proceeding  brought  by  Superior  Oil  Works 

was  not  barred  by  laches  because  (1)  Superior  Oil  Works 
was  reasonably  diligent  in  bringing  the  cancellation  proceeding 
after  it  had  knowledge  of  the  trade-mark  registrations,  and  be¬ 
cause  (2)  the  applicable  statute  provides  that  tihe  cancellation 
proceeding  may  be  brought  at  any  time.  j  .  . 

II.  Superior  Oil  Works  was  justified  in  petitioning  for  the 
cancellation  of  the  registrations  because  it  was  damaged  by  the 
existence  thereof. 

III.  Appellant  was  and  is  not  entitled  to  the  registrations 
which  were  granted  because  the  descriptive  and  laudatory  nota¬ 
tion  “Superior”  which  is  covered  thereby,  wa^  not  in  actual 
and  exclusive  use  as  a  trade-mark  by  appellant  for  ten  years 
next  preceding  February  20,  1905. 

ARGUMENT 


The  registrations  owned  by  Appellant  were  granted  in  1905 
and  1906. 

The  petition  of  Superior  Oil  Works  for  cancellation  of  the 
registrations  was  filed  in  the  Patent  Office  on  May  8, 1933.  Ap¬ 
pellant  argues  that  because  the  Superior  Oil  Works  did  not 
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sooner  petition  for  cancellation  of  the  registrations,  it  lost  its 
right  to  do  so  by  reason  of  laches.  As  to  this  matter  the  Dis¬ 
trict  Court  made  the  following  findings  of  fact  (Appellant’s 
Appendix  28  and  29) : 

3.  The  Galena  Company  first  learned  of  the  inter¬ 
vener-defendant  about  the  year  1930.  The  original 
petition  for  cancellation  was  filed  in  the  Patent  Office  on 
May  8,  1933;  and  I  find  no  proof  in  the  record  of  this 
suit  that  the  intervener-defendant  was  prior  to  a  letter 
written  to  the  Association  July  8, 1931,  cognizant  of  the 
use  of  the  notation,  Superior,  by  the  Galena  Company 
upon  goods  sold  by  the  latter. 

8.  The  intervener-defendant  used  reasonable  diligence 
in  seeking  to  have  the  trade-mark  registrations  here  in 
controversy  cancelled  after  the  intervener-defendant 
first  had  knowledge  of  the  use  by  the  Galena  Company 
i  of  the  notation,  Superior,  on  the  goods  of  the  latter. 

It  is  submitted  that  there  is  no  error  in  these  findings  and 
that  they  should  not  be  disturbed. 

It  is  to  be  observed,  moreover,  that  a  cancellation  proceeding 
is  a  purely  statutory  proceeding,  provided  by  the  Act  of  Feb¬ 
ruary  20, 1905,  Section  13  (U.  S.  C.,  title  15,  sec.  93),  (Appendix 
C  hereto).  This  section  contains  the  following  provision: 

I  That  whenever  any  person  shall  deem  himself  injured 

by  the  registration  of  a  trade-mark  in  the  Patent  Office 
he  may  at  any  time  apply  to  the  Commissioner  of  Pat- 
i  ents  to  cancel  the  registration  thereof. 

In  view  of  the  clear  language  of  the  statute,  the  United  States 
Court  of  Customs  and  Patent  Appeals  has  uniformly  ruled 
that  mere  laches  is  not  a  defense  to  a  cancellation  proceeding. 
Attention  is  invited  to  the  decision  of  that  Court  in  Cluett, 
Peabody  &  Co.  v.  Hartogensis,  17  C.  C.  P.  A.  1166,  41  F.  (2d) 
94,  in  which  the  Court  said: 

*  *  *  We  hold  that  the  section  provides  that  the 
proceeding  may  be  brought  at  any  time  for  the  deter- 
i  mination  of  these  questions  by  one  who  deems  himself 
injured  by  the  registration  of  the  mark,  and  that  laches 
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upon  the  part  of  the  applicant  is  not  a  bar  to  the  bringing 
of  the  proceeding  provided  for  by  the  section. 

This  holding  was  followed  by  that  Court  in  the  following 
cases: 

Cluett,  Peabody  &  Co.  v.  Wright,  18  C.  0.  P.  A.  937,  46 
F.  (2d)  711, 

Pennsylvania  Petroleum  Co.  v.  The  PennzoU  Co.,  23 
C.  C.  P.  A.  706,  80  F.  (2d)  67, 

E-Z  Mills,  Inc.,  v.  Martin  Brothers  Co., 

992,  95  F.  (2d)  269, 

White  House  Milk  Products  Co.  v.  Dwinell-W right  Co., 
27  C.  C.  P.  A.  1194,  111  F.  (2d)  490. 


25  C.  C.  P.  A. 


to 


The  decision  of  this  Court  in  Gerstendorjer 
Supply  Co.,  58  App.  D.  C.  192,  26  F.  (2d)  564, 
lant  makes  reference,  appears  to  have  been  basej 
finding  of  dissimilarity  of  the  marks  and  dissi 
goods  there  involved,  rather  than  solely  on  the  gr 
No  such  dissimilarity  of  either  the  goods  or  the 
the  present  case. 

II 


Bros.  v.  United 
which  appel- 
jd  largely  on  its 
ijmilarity  of  the 
ound  of  laches, 
marks  exists  in 


It  is  believed  that  Superior  Oil  Works  was  justified  in  pe¬ 
titioning  for  cancellation  of  the  registrations  jin  question  for 
the  evidence  adduced  in  the  Patent  Office  and  before  the 
District  Court  shows  that  Superior  Oil  Works  was  damaged 
by  the  existence  of  the  registrations.  The  evidence  includes 
copies  of  certain  letters  (Superior  Appendix  -£)  sent  by  ap¬ 
pellant  to  Superior  Oil  Works  requiring  the  latter  to  cease 
its  use  of  the  word  “Superior”  as  a  trade-mark  on  oils.  The 
witness  Harry  F.  Cogswell  testified  (Superior  Appendix  H-) 
as  to  the  injury  suffered  by  Superior  Oil  Works  because  it 
could  no  longer  use  the  notation  “Superior.”  To  the  same 
effect  was  the  testimony  of  Herbert  G.  Eaton  (Superior  Ap¬ 
pendix  — ).  It  is  submitted  that  this  evidefice  shows  con¬ 
vincingly  that  Superior  Oil  Works  suffered  damage  by  reason 
of  the  actions  of  appellant  based  on  its  registrations  in 


question. 


V- 
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III 

It  has  been  pointed  out  above  that  a  descriptive  or  lauda¬ 
tory  trade-mark  is  not  properly  registrable  under  the  Trade 
Mark  Act  of  February  20,  1905,  unless,  as  provided  in  Section 
5  (Appendix  B  hereto)  the  mark  was  in  actual  and  exclusive 
use  in  commerce,  by  the  applicant  for  ten  years  next  pre¬ 
ceding  February  20,  1905.  The  Patent  Office  tribunals  and 
the  lower  Court  found  (Appellant’s  Appendix  176,  184,  25, 
29,  30)  that  Superior  Oil  Works  had  used  the  term  “Superior” 
as  a  trade-mark  during  the  critical  ten  year  period.  As  a 
consequence  the  District  Court  made  the  following  conclu¬ 
sions  of  law  (Appellant’s  Appendix  30) : 

i  ( d )  The  notation,  Superior,  was  not  in  actual  and 

exclusive  use  as  a  trade-mark  of  the  Galena  Company, 
for  ten  years  next  preceding  February  twentieth, 
nineteen  hundred  and  five;  and  the  latter  was  with¬ 
out  ability  to  qualify,  as  an  applicant,  under  the  ten- 
year  proviso  of  Section  5  of  the  Trade-Mark  Act  of 
February  20,  1905.  for  the  registrations  cancellation  of 
which  is  herein  sought  to  be  enjoined  by  the  Galena 
Company. 

( e )  The  registrations  of  the  notation,  Superior 
which  are  numbered  46,026  and  51,465  and  which  were 
granted  the  Galena  Company,  on  September  fifth,  1905, 
and  April  17,  1906,  respectively,  and  which  were  duly 
renewed,  are,  and  each  of  them  is,  invalid  and  should 
be  cancelled  by  the  Commissioner  of  Patents. 

These  findings  and  conclusions  are  supported  by  the  testi¬ 
mony  of  persons  in  the  employ  of  the  Superior  Oil  Works  dur¬ 
ing  the  critical  ten-year  period  preceding  February  20,  1905. 
There  was  produced  in  evidence  a  stencil  (Exhibit  11  of 
Superior  Oil  Works)  which  includes  the  word  “Superior”  and 
which,  according  to  the  testimony  of  Nebo  Mack  (Superior 
Appendix  — -),  the  testimony  of  Harry  F.  Cogswell  (Superior 
Appendix and  the  testimony  of  Herbert  G.  Eaton 
(Superior  Appendix^)  was  used  in  1903,  and  later  in  letter¬ 
ing  the  ends  of  barrels  in  which  the  oils  of  the  Superior  Oil 
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Works  were  shipped,  both  in  inter-state  and  intra-state  com¬ 
merce.  Nebo  Mack  was  the  Barrel  House  man.  who  actually 
used  the  stencil  in  applying  lettering  to  the  barrels  and  the 
fact  of  his  employment  at  that  time  by  thq  Superior  Oil 
Works  is  evidenced  by  two  pay  checks  dated  1904  (Superior 
Appendix  ^  Exhibit  5)  and  by  a  time  book  covering  the 
same  period  (Superior  Appendix  Exhibit  4).  Superior  Ex¬ 
hibits  6  and  7  are  journal  books  of  the  Superior  Oil  Works 
showing  shipment  of  barrels  of  lubricating  ami  burning  oils 
in  inter-state  and  intra-state  commerce  during  the  ten  year 
period.  Testimony  as  to  these  books  is  found  in  the  record 
(Superior  Appendix  — ^T. /4  ✓  /Cf>  ^ ) 

It  is  submitted  that  this  testimony  if  accepted  establishes 
that  the  Galena  Manufacturing  Company,  the  appellant,  did 
not  have  exclusive  use  of  the  notation  “Superior”  during  the 
critical  ten  year  period. 

Appellant  attacks  the  credibility  of  these  witnesses.  It  is 
recognized  that  their  testimony  was  taken  sorr^e  thirty  years 
after  the  events  as  to  which  they  testified  transpired,  but  in¬ 
asmuch  as  the  company  by  which  they  were  employed  was 
a  very  small  one  and  that  these  witnesses  were  still  in  the  em¬ 
ploy  of  the  same  company  at  the  time  the  testimony  was 
taken,  it  is  submitted  that  their  testimony  is  not  to  be  dis¬ 
credited  because  of  the  lapse  of  time.  Where  employees  work 
for  the  same  company  substantially  the  whole  of  their  work¬ 
ing  life,  it  is  not  surprising  that  they  should  remember  the 
significant  details  of  their  work  from  the  beginning.  Con¬ 
cerning  this  testimony,  the  Commissioner  said  in  his  decision 
(Appellant’s  Appendix  186) : 

I  have  carefully  examined  the  testimony  of  these 
two  witnesses,  and  it  convinces  me  that  between  the 
years  1895  and  1905  Superior  Oil  Works,  Limited,  ap¬ 
plied  the  word  “Superior”  to  its  oil  barrels  in  such  a 
manner  as  to  negative  the  right  of  respondent’s  pred¬ 
ecessor  to  register  the  word  under  the  ten-year  pro¬ 
viso  as  a  trade-mark  for  oil  products.  While  their 
testimony  was  based  largely  on  the  memory  of  the 
witnesses  after  the  lapse  of  many  years,  the  circum- 
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stances  disclosed  were  such  as  to  insure  the  reliability 
of  their  recollections  to  a  degree  not  ordinarily  present 
in  such  cases.  Each  stated  positively  that  the  mark 
1  was  in  use  when  he  first  entered  the  employ  of  the 
company;  and  as  the  record  establishes  beyond  ques¬ 
tion  the  time  of  their  original  employment  it  is  not 
necessary  to  rely  upon  their  unsupported  memory  of 
specific  dates.  Both  identified  a  stencil  said  to  have 
been  used  in  marking  barrels  with  the  word  “Superior” 
from  the  first  days  of  their  employment.  Considerable 
effort  was  made  by  respondent’s  counsel  to  discredit 
the  testimony  in  regard  to  this  exhibit,  but  I  am  con¬ 
vinced  that  it  was  used  by  Mr.  Mack  as  early  as  1903. 
Both  he  and  Mr.  Cogswell  testified  in  a  manner  that 
impresses  me  as  frank  and  straightforward,  and  I  can 
find  nothing  in  the  record  that  contradicts  their  recital 
of  material  facts. 

Much  other  evidence  was  offered  in  the  Patent  Office  by  the 
Superior  Oil  Works  as  to  other  uses  of  the  notation  “Superior” 
within  the  critical  ten  year  period  but  the  Commissioner  did 
not  find  such  evidence  sufficiently  corroborated  to  base  his 
decision  thereon.  However  the  lower  court  with  additional 
evidence  before  it  held  (Appellant’s  Appendix  25)  a  use  of  the 
mark  in  Ohio  was  established  in  addition  to  the  use  at  Warren, 
Pa.,  as  to  which  Mack.  Cogswell,  and  Eaton  testified. 

Appellant  states  (Br.  3)  that  the  Commissioner  “held  that 
the  grounds  upon  which  the  Examiner  of  Interferences  had 
rendered  his  decision  were  not  well  founded  *  *  This 

statement  does  not  appear  to  be  accurate.  It  is  true  that  the 
Commissioner  in  his  decision  (Appellant’s  Appendix  187) 
stated  that  he  was  unable  to  adopt  one  ground  relied  on  by 
the  Examiner,  to  wit,  that  the  registrations  were  barred  be¬ 
cause  “Superior”  is  a  part  of  the  name  of  Superior  Oil  Works. 
But  the  other  holding  of  the  Examiner,  that  the  use  of  the 
mark  by  Galena  was  not  exclusive  during  the  ten  year  period 
was  adopted  by  the  Commissioner. 
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CONCLUSION 

It  is  submitted  that  the  District  Court  was  right  in  dis¬ 
missing  the  complaint  and  that  the  judgment  should  be 
affirmed. 

W.  W.  Cochran, 

Solicitor,  U.  S.  Patent  Office, 

Attorney  for  Conway  [P.  Coe, 
Commissioner  of  Patents,  Appellee. 

November  1941. 


APPENDIX  A 


Sec.  4915.  (U.  S.  C.,  title  35,  sec.  63.)  Whenever  a  pat¬ 
ent  on  application  is  refused  by  the  Commissioner  of  Patents, 
the  applicant,  unless  appeal  has  been  taken  from  the  decision 
of  the  Board  of  Appeals  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals,  and  such  appeal  is  pending  or  has 
been  decided,  in  which  case  no  action  may  be  brought  under 
this  section,  may  have  remedy  by  bill  in  equity,  if  filed  within 
six  months  after  such  refusal;  and  the  court  having  cognizance 
thereof,  on  notice  to  adverse  parties. and  other  due  proceedings 
had.  may  adjudge  that  such  applicant  is  entitled,  according 
to  law.  to  receive  a  patent  for  his  invention,  as  specified  in 
his  claim  or  for  any  part  thereof,  as  the  facts  in  *the  case  may 
appear.  And  such  adjudication,  if  it  be  in  favor  of  the  right 
of  the  applicant,  shall  authorize  the  commissioner  to  issue 
such  patent  on  the  applicant  filing  in  the  Patent  Office  a  copy 
of  the  adjudication  and  otherwise  complying  with  the  require¬ 
ments  of  law.  In  all  cases  where  there  is  no  opposing  party  a 
copy  of  the  bill  shall  be  served  on  the  commissioner ;  and  all  the 
expenses  of  the  proceedings  shall  be  paid  by  the  applicant, 
whether  the  final  decision  is  in  his  favor  or  not.  In  all  suits 
brought  hereunder  where  there  are  adverse  parties  the  record 
m  the  Patent  Office  shall  be  admitted  in  whole  or  in  part,  on 
motion  of  either  party,  subject  to  such  terms  and  conditions 
as  to  costs,  expenses,  and  the  further  cross-examination  of  the 
witnesses  as  the  court  may  impose,  without  prejudice,  how¬ 
ever,  to  the  right  of  the  parties  to  take  further  testimony. 
The  testimony  and  exhibits,  or  parts  thereof,  of  the  record  in 
the  Patent  Office  when  admitted  shall  have  the  same  force 
apd  effect  as  if  originally  taken  and  produced  in  the  suit. 
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APPENDIX  B 


Pertinent  provisos  of  Section  5  of  the  Trade-Mark  Act  of 
1905  (U.  S.  C.,  title  15,  sec.  85) : 

Provided,  That  no  mark  which  consists  merely  in 
the  name  of  an  individual,  firm,  corporation,  or  asso¬ 
ciation  not  written,  printed,  impressed,  or  woven  in 
some  particular  or  distinctive  manner,  or  in  associa¬ 
tion  with  a  portrait  of  the  individual,  or  merely  in 
words  or  devices  which  are  descriptive  of  the  goods 
with  which  they  are  used,  or  of  the  character  or  qual¬ 
ity  of  such  goods,  or  merely  a  geographical  name  or 
term,  shall  be  registered  under  the  terrps  of  this  Act: 
***** 

And  provided  jurther,  That  nothing  herein  shall  pre¬ 
vent  the  registration  of  any  mark  used  by  the  appli¬ 
cant  or  his  predecessors,  or  by  those  from  whom  title 
to  the  mark  is  derived,  in  commerce  with  foreign  na¬ 
tions  or  among  the  several  States  or  with  Indian  tribes 
which  was  in  actual  and  exclusive  use  a,s  a  trade-mark 
of  the  applicant,  or  his  predecessors  from  whom  he 
derived  title,  for  ten  years  next  preceding  February 
twentieth,  nineteen  hundred  and  five: 


APPENDIX  C 


Section  13  of  the  Trade-Mark  Act  of  1905  (U.  S.  C.,  title 
15,  sec.  93) : 

That  whenever  any  person  shall  deem  himself  in¬ 
jured  by  the  registration  of  a  trade-mark  in  the  Pat¬ 
ent  Office  he  may  at  any  time  apply  to  the  Commis¬ 
sioner  of  Patents  to  cancel  the  registration  thereof. 
The  commissioner  shall  refer  such  application  to  the 
examiner  in  charge  of  interferences,  who  is  empowered 
to  hear  and  determine  this  question  and  who  shall  give 
notice  thereof  to  the  registrant.  If  it  appear  after  a 
hearing  before  the  examiner  that  the  registrant  was 
not  entitled  to  the  use  of  the  mark  at  the  date  of  his 
application  for  registration  thereof,  or  that  the  mark 
is  not  used  by  the  registrant,  or  has  been  abandoned, 
and  the  examiner  shall  so  decide,  the  commissioner 
shall  cancel  the  registration.  Appeal  may  be  taken  to 
the  commissioner  in  person  from  the  decision  of  the 
examiner  of  interferences. 
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District  of  Colombia 


No.  7941. 

GALENA  MANUFACTURING  COMPANY  OF  ILLINOIS 
(Formerly  Known  as  Galena  Axle  Grease  Co.), 

Appellant , 


i 

CONWAY  P.  COE,  COMMISSIONER  OF  PATENTS, 


Appelleef 


AND 


SUPERIOR  OIL  WORKS, 

7  i 

Intervened- Appellee. 

REPLY  BRIEF  ON  BEHALF  OF  APPELLANT. 


DISCUSSION  OF  BRIEF  OF  APPELLEE,  CONWAY 
P.  COE,  COMMISSIONER  OF  PATENTS. 

Appellee’s  brief  refers  to  certain  decisions  of  tbe 
Court  of  Customs  and  Patent  Appeals  to  tbe  effect 
that  laches  is  not  a  bar  to  the  bringing  of  cancellation 
proceedings.  This  brief  devotes  very  little  attention  to 
the  decision  of  this  Court  in  Gerstendorfer  Bros.  v.  United 
Supply  Co.,  58  App.  D.  C.  192,  26  F.  2d  564,  which  as 
appellant  views  the  situation  is  the  controlling  decision  in 
this  case.  A  discussion  of  this  question  of  laches  appears 
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below  under  the  heading  Re  Intervener- Appellee’s  Dis¬ 
cussion  the  Allegation  of  Laches. 

There  are  some  statements  in  appellee’s  brief  which 
are  likely  to  be  a  little  misleading  and  which  may  be  dis¬ 
cussed  briefly  as  follows  : 

Beginning  at  the  bottom  of  page  2  it  is  stated  : 

“Both  the  Examiner  of  Interference  and  on  appeal 
the  Commissioner  (Appellant’s  Appendix  176  and  184) 
held  that  the  evidence  submitted  by  the  Superior  Oil 
Works  showed  that  the  trade-mark  use  of  the  notation 
‘Superior’  during  the  ten  year  period  preceding  Feb¬ 
ruary  20,  1905,  was  not  exclusive  with  Galena  Manu¬ 
facturing  Co.  •  *  *” 

These  words  might  leave  the  impression  that  the  deci¬ 
sions  of  the  Examiner  of  Interferences  and  the  Commis¬ 
sioner  were  consistent  with  one  another,  but  such  is  not 
the  case. 

The  Examiner  of  Interferences  held  (Applnt.  App.  181) 
that  two  grounds  for  cancellation  had  been  established: 

(a)  that  an  adverse  use  during  the  significant  ten-year 
period  prior  to  February  20,  1905,  had  been  proven  in  the 
case  of  the  Superior  Oil  Company  of  Cleveland,  Ohio,  and 

(b)  that  “the  inherently  descriptive  significance  of  the 
word  ‘Superior’  in  the  notation  ‘Superior  Oil  Works’,  to¬ 
gether  with  its  prominence  therein,  precludes  appellant 
from  qualifying  under  the  ten-year  clause  of  Section  5  of 
the  Trade-Mark  Act  of  1905.”  The  Commissioner  of 
Patents,  in  his  decision,  definitely  rejected  the  grounds 
upon  which  the  Examiner  of  Interferences  had  based  his 
decision  (Applnt.  App.  186, 187).  The  Commissioner  based 
his  decision  upon  the  alleged  use  of  the  word  “Superior” 
on  its  oil  barrels  between  the  years  1895  and  1905  by  the 
Superior  Oil  Works,  Limited,  of  Warren,  Pennsylvania, 
predecessor  of  intervener-appellee.  This  alleged  adverse 
use  had  not  been  held  by  the  Examiner  of  Interferences  to 
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have  been  established.  The  Commissioner  stated,  in  the 
next  to  the  last  paragraph  of  his  decision : 

“The  several  other  alleged  grounds  for 
relied  on  by  petitioner  have  been  carefully 
but  it  is  my  opinion  that  none  of  them  has  ^een  estab¬ 
lished  by  the  evidence.” 


cancelation 

(considered, 


As  stated  in  the  brief  of  intervener-appellee  (page  25 
thereof),  the  opinion  of  the  Examiner  of  Interferences  and 
the  opinion  of  the  Commissioner  of  Patents  ar^  “in  hope¬ 
less  conflict.”  The  brief  on  behalf  of  the  Cojnmissioner 
of  Patents  seems  to  miss  this  point  entirely. 

In  the  next  to  the  last  paragraph  on  page  8  of  the  brief 
on  behalf  of  the  Commissioner  it  is  stated: 

“However  the  lower  court  with  additional  evidence 
before  it  held  (Appellant’s  Appendix  25)  ^  use  of  the 
mark  in  Ohio  was  established  in  addition  td  the  use  at 


Warren,  Pa.,  as  to  which  Mack,  Cogswell, 
testified.” 


and  Eaton 


This  statement  is  very  likely  to  be  misleading.  Appar¬ 
ently  this  statement  was  based  upon  a  mistake*!  interpre¬ 
tation  of  the  paragraph  third  from  the  end  of  Mr.  Justice 
Bailey’s  decision,  reading: 

“I  find  that  the  intervener’s  predecessor  used  the 
notation  ‘Superior’  on  oils  sold  by  it  in  both  Ohio  and 
Pennsylvania.” 

Apparently  counsel  for  the  Commissioner  of  Patents  has 
mistaken  this  paragraph  to  mean  that  Mr.  Justice  Bailey 
held  that  the  alleged  use  by  the  Superior  Oil  Company  of 
Cleveland,  Ohio,  had  been  established.  This  ^rror  may 
have  arisen  due  to  the  similarity  between  the  (names  Su¬ 
perior  Oil  Company  and  Superior  Oil  Works,  Ltd.  How¬ 
ever,  they  are  quite  different  companies. 

This  leads  us  to  the  last  paragraph  on  page  8  of  the  brief 
on  behalf  of  the  appellee.  After  admitting  thaj  the  Com¬ 
missioner  had  rejected  one  ground  relied  upbn  by  the 
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Examiner  of  Interferences,  to  wit — that  the  registrations 
were  barred  because  “ Superior’ ’  is  a  part  of  the  name 
Superior  Oil  Works,  the  brief  continued  (last  sentence  on 
page  8) : 

“But  the  other  holding  of  the  Examiner,  that  the 
use  of  the  mark  by  Galena  was  not  exclusive  during 
the  ten  year  period  was  adopted  by  the  Commissioner.” 
Appellant  does  not  understand  how  appellee  can  make 
this  statement.  The  words  “the  other  holding  of  the  Ex¬ 
aminer”  cannot  refer  to  anything  but  the  holding  that  the 
alleged  adverse  use  by  the  Superior  Oil  Company  of  Cleve¬ 
land,  Ohio,  had  been  established,  and  this  holding  definitely 
was  not  adopted  by  the  Commissioner.  With  respect  to  this 
alleged  adverse  use  the  Commissioner  stated  (Applnt.  App. 
186): 

“in  the  absence  of  more  substantial  corroboration 
than  is  here  presented  I  am  unable  to  accept  the  rem- 
I  iniscences  of  these  witnesses  as  proof.” 


5 


DISCUSSION  OF  INTERVENER- APPELLEE ’S 

BRIEF. 


Re  Intervener- Appellee’s  Statement  of  the  Case. 

Intervener-appellee  has  seen  fit  to  refer,  in  tjhe  first  few 
pages  of  its  brief,  to  what  it  terms  1  ‘the  litigious  appetite 
of  Galena”,  this  charge  being  based  upon  the  course  taken 
by  appellant  in  asserting  that  the  Superior  Oil  Works 
did  not  have  the  right  of  election  under  Sec.  4911  R.  S. 
to  compel  appellant  to  proceed  under  the  provisions  of 
Sec.  4915  R.  S. 

Appellant  at  that  time  could  not  be  expected  to  guess 
that  the  Superior  Oil  Works  had  had  the  temerity  to  take 
this  course  when  it  had  no  intention  of  examining  any 
further  witnesses  or  of  offering  any  further  documentary 
evidence  of  a  material  nature.  It  will  be  understood  that 
appellant  did  what  it  could  to  prevent  a  flood  of  pointless 
testimony  such  as  that  embodied  in  the  greater!  portion  of 
petitioner’s  record  and  petitioner’s  supplemental  record, 
Plaintiff’s  Exhibits  37  and  40,  respectively.  Concerning 
these  records  the  Commissioner  of  Patents,  in  ljiis  decision 
(Applnt.  App.  185),  stated:  j 

“Petitioner’s  record  is  inordinately  voluijninous  and 
somewhat  bewildering.  It  consists  of  nearty  nine  hun¬ 
dred  pages  of  printed  matter,  approximately  one-third 
of  which  is  improperly  included.  The  third  amended  pe- 
tion,  upon  which  the  proceeding  was  finally  submitted, 
covers  seventeen  pages  of  the  record  and  contains  fifty- 
two  numbered  paragraphs.  Numerous  witnesses  were 
examined,  whose  testimony  is  largely  irrelevant;  and 
some  two  hundred  exhibits  were  introduced,  most  of 
which  have  no  discernible  bearing  on  any  issue  to  be 
determined.” 
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Intervener-appellee  indicates  that  Galena  should  have 
known  that  it  could  not  successfully  oppose  Superior’s 
claim  to  this  right  of  election.  The  Court  of  Customs  and 
Patent  Appeals  expressed  considerable  uncertainty  on  this 
question,  as  indicated  in  its  decision,  Galena  v.  Superior 
(PI.  Ex.  44,  pages  37  and  41),  104  F.  2d  400,  405,  408. 

The  Court  of  Customs  and  Patent  Appeals  took 
the  position  that  intervener-appellee’s  claim  of  right 
of  election  to  compel  Galena  to  proceed  under  Sec. 
4915  R.  S.  was  contrary  to  the  holdings  of  the  Cir¬ 
cuit  Court  of  Appeals,  the  Court  of  Customs  and  Patent 
Appeals,  and  this  Court,  but  nevertheless  it  was  impelled 
to  hold  that  this  right  of  election  did  reside  in  the  inter¬ 
vener-appellee  by  reason  of  certain  words  in  the  decision 
of  the  United  States  Supreme  Court  in  Baldwin  v.  Robert¬ 
son,  265  U.  S.  168. 

Appellant  does  not  see  how  intervener-appellee  can  con¬ 
sider  its  remarks  concerning  a  “litigious  appetite”  to  be 
pertinent  to  this  issue,  but  this  brief  discussion  is  sub¬ 
mitted  for  the  purpose  of  showing  clearly  that,  using  a 
well  known  homely  expression,  “the  shoe  is  on  the  other 
foot”. 

Re  Intervener- Appellee’s  Discussion  of  the  Allegation  of 

Laches. 

Intervener-appellee  seeks  to  excuse  its  delay  in  bringing 
cancellation  proceedings  over  a  lapse  of  more  than  twenty- 
seven  years  by  stating  that  the  Superior  Oil  Works  knew 
of  the  Galena  Axle  Grease  Company  only  by  reputation 
and  as  a  marketer  of  only  axle  grease. 

Intervener-appellee  does  not,  and  it  surely  could  not, 
contend  that  it  considered  that  appellant’s  use  of  its 
trade-mark  “Superior”  on  axle  grease  was  unlikely  to 
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cause  confusion  with  its  own  lubricating  oils  alleged  to 
have  been  offered  for  sale  under  the  name  “Superior”. 
Intervener-appellee  tries  to  make  profit  from  the  alle¬ 
gation  that — 

“The  appellant  points  to  no  disadvantage  whatso¬ 
ever  that  has  been  wrought  to  it,  under  ills  allegation 
of  laches.” 

In  this  connection  it  may  be  stated  that  allowing  appellant 
to  build  up  a  business  over  twenty-seven  years,  and  more, 
under  its  registered  trade-mark,  and  then  confronting  it 
with  the  allegation  that  its  trade-mark  is  invalid  and 
publici  juris,  is  conduct  very  decidedly  to  the  disadvantage 
of  appellant,  and,  appellant  submits,  should  not  be 
condoned. 

In  support  of  its  contention  in  this  connection,  inter* 
vener-appellee  refers  to  Menendez  v.  Holt,  123  U.  S.  514, 
523.  This  was  a  trade-mark  infringement  case. 

It  is  clear  that  laches  may  defeat  a  claim  for  gains  and 
profits,  though  they  will  not  defeat  the  continuing  right 
of  stopping  infringement.  Nothing  in  the  l^enendez  v. 
Holt  decision  supports  intervener-appellee’s  contentions 
inasmuch  as  no  question  of  infringement  is  involved  herein. 

Intervener-appellee  does  not  discuss  the  decision  of  this 
Court  in  Gerstendorfer  Bros.  v.  United  Supply  Co.,  re¬ 
ported  in  58  App.  D.  C.  192,  26  F.  2d  564,  wh^ch  seems  to 
be  the  most  pertinent  decision  in  this  connection,  but 
merely  adopts  the  views  of  appellee  as  expressed  in  ap¬ 
pellee’s  brief.  The  brief  reference  to  this  Gerstendorfer 
Bros,  case  in  the  brief  of  the  appellee  is  concerned  with  the 
allegation  that  this  case  “appears  to  have  been  based 
largely  on  its  finding  of  dissimilarity  of  the  marks  and  dis¬ 
similarity  of  the  goods  there  involved,  rather  than  solely 
on  the  ground  of  laches.” 

The  practice  as  set  forth  in  this  Court’s  decision  in 
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Ixerstendorfer  Bros.  v.  United  Supply  Co.,  seems  to  be  very 
properly  based  upon  the  practice  as  outlined  in  the  case 
•of  the  United  States  Supreme  Court  in  Willard  v.  Wood, 
164  U.  S.  502,  wherein  the  Court  stated  (p.  524) : 

“But  the  recognized  doctrine  of  courts  *  of  equity 
to  withhold  relief  from  those  who  have  delayed  the 
assertion  of  their  claims  for  an  unreasonable  length 
of  time  may  be  applied  in  the  discretion  of  the  court, 
even  though  the  laches  are  not  pleaded  or  the  bill 
demurred  to.” 

As  pointed  out  in  Nims  on  Unfair  Competition  and 
Trade-Marks,  Third  Edition,  Published  1929,  by  Baker, 
Voorhis  &  Co.,  New  York,  page  1018, — 

“There  is  a  distinction  drawn  between  laches,  i.  e., 
delay  which  will  merely  bar  the  plaintiff’s  right  to 
an  accounting,  and  acquiescence,  which  is  delay  that 
will  bar  an  injunction.” 

Laches  will  not  bar  an  injunction,  but  no  injunction  is 
involved  in  this  controversy.  Laches  will  bar  the  right 
to  an  accounting,  and  by  parity  of  reasoning  should  bar 
petitioner’s  right,  if  it  ever  had  any,  to  oppose  Galena’s 
right  to  the  registration  of  its  trade-marks.  Derenberg, 
in  his  work  “Trade-Mark  Protection  and  Unfair  Trading,” 
published  in  1936,  by  Matthew  Bender  &  Company,  Albany, 
New  York,  states  (pages  656,  657) : 

“Laches  may  also  preclude  the  owner  of  the  regis¬ 
tered  trade-mark  from  successfully  opposing  another 
mark,  or  from  instituting  cancellation  proceedings.”, 
citing  Gerstendorfer  Bros.  v.  United  Supply  Co.,  58  App. 
D.  C.  192,  26  F.  2d  564. 

Since  Superior  Oil  Works  and  its  predecessor  through 
its  Secretary,  Treasurer  and  General  Manager  since  its 
beginning  in  1901  knew  Galena  by  reputation  as  a  mar¬ 
keter  of  greases  (which  commodities  were  marked  with 
Galena’s  trade-mark),  it  should,  instead  of  remaining 
silent,  have  taken  steps  to  ascertain  if  Galena  claimed 


9 


rights  under  this  trade-mark.  Paraphrasing  the  words 
appearing  near  the  bottom  of  page  554  of  the  decision  in 
Theodore  Rectanus  Co.  v.  United  Drug  Co.,  226  Fed.  545: 

“Such  difficulties  as  may  develop  we  must  think  to 
be  a  lessor  evil  than  it  would  be  to  permit  petitioner, 
by  asserting  a  prior  right,  to  destroy  thaj;  which  had 
been  built  up  in  the  reasonable  belief,  induced  by  peti¬ 
tioner’s  conduct,  that  no  such  prior  right  existed.” 

Attention  is  respectfully  invited  to  the  decision  of  this 
Court  in  Van  Senden  v.  O’Brien,  61  App.  D.  C.  137,  58  Fed. 
(2)  689,  Certiorari  Denied  53  S.  Ct.  11,  287  if.  S.  608,  in 
which  this  Court  stated,  page  691 : 

“No  principle  is  better  established  than  that  a  court 
of  equity  will  not  be  active  in  granting  relief  in  a  case 
in  which  a  party  has  slept  upon  his  rights,  and  ordi¬ 
narily  in  order  to  invoke  the  aid  of  the  court,  con¬ 
science,  good  faith,  and  reasonable  diligence  must  be 
shown.  *  *  *  And  so  it  may  be  stated  as  a  gen¬ 
eral  principle  that,  where  the  person  who  s^eks  equita¬ 
ble  relief  has  had  ample  opportunity  of  asserting  his 
rights  and  claims,  and  abundant  occasion  to  do  so, 
and  has  failed  to  do  either,  the  doctrine  of  laches  is 
applicable.  See  Johnson  v.  T owsley,  13  Wall.  72,  20 
L.  Ed.  485.” 

It  is  respectfully  submitted  that  this  is  a  case  warrant¬ 
ing  this  Court  in  following  the  practice  of  Willard  v.  Wood, 
supra,  164  CJ.  S.  502,  in  withholding  relief  from  the  Supe¬ 
rior  Oil  Works,  which  has  delayed  the  assertion  of  its  claim 
for  an  unreasonable  length  of  time,  to  wit — from  the  grant¬ 
ing  date  of  appellant’s  first  registration,  on  September  5. 
1905,  until  May  8,  1933,  a  lapse  of  more  than  twenty-seven 
years,  during  all  of  which  time  Superior  knew  of  Galena  as 
a  marketer  of  greases.  During  all  this  time  appellant 
marked  its  packages  of  greases  as  well  as  its  packages  of 
lubricating  oils  with  its  trade-mark  “Superior”.  (Applnt. 
App.  122,  123,  139,  140,  148,  149;  and  PI.  Ex.  2^.) 
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Re  Intervener- Appellee’s  Discussion  of  Alleged  Injury. 

The  charge  of  injury  (denied  in  Galena’s  Answer  in  the 
Patent  office)  seems  to  be  based  upon  certain  correspond¬ 
ence  had  between  the  Galena  Manufacturing  Company  and 
the  Pennsylvania  Grade  Crude  Oil  Association,  and  be¬ 
tween  counsel  for  the  Galena  Manufacturing  Company  and 
the  Superior  Oil  "Works,  which  correspondence  has  been 
reproduced  in  several  places  in  intervener-appellee’s  Ap¬ 
pendix,  one  of  these  places  being  between  pages  4  and  5 
thereof.  It  is  upon  this  correspondence  that  intervener- 
appellee  bases  its  absurd  charge  (on  page  12  of  its  brief) 
that  the  attorneys  for  the  Galena  Manufacturing  Company 
“had  set  out  upon  and  kept  up  a  campaign  of  harass¬ 
ment,  badgering  and/or  browbeating  of  Superior, 
which,  of  course,  resulted  in  the  latter’s  being  annoyed 
and  disturbed  in  the  peaceful  pursuit  of  its  business 
enterprises,  and  so,  clearly,  in  its  being  injured.” 

The  sum  and  substance  of  this  alleged  showing  of  injury 
seems  to  be  that  by  reason  of  Galena’s  assertion  of  its 
trade-mark  registrations,  the  Pennsylvania  Grade  Crude 
Oil  Association  declined  to  permit  the  use  of  its  emblem 
with  Superior’s  proposed  trade-mark  “ Superior ’s-Penn”. 

In  order  to  show  injury  in  this  connection  it  is  requisite 
for  the  Superior  Oil  Works  to  show  that  the  Pennsylvania 
Grade  Crude  Oil  Association  would  have  permitted  the 
use  of  its  emblem  with  the  Superior  Oil  Works’  proposed 
trade-mark  “Superior ’s-Penn”  in  spite  of  Galena’s  long 
continued  use  of  the  notation  “Superior”  as  a  trade-mark. 
Why  was  the  Galena  Manufacturing  Company  given  an 
opportunity  by  the  Association  to  object  to  the  use  of  the 
Association’s  emblem  in  connection  with  Superior’s  pro¬ 
posed  objectionable  trade-mark?  It  was  because  Galena 
was  also  a  member  of  the  Association  (PI.  Ex.  10,  letter 


11 


of  Feb.  5,  1929,  paragraph  two).  Intervener-appellee  has 
made  no  showing  whatsoever  that  the  Pennsylvania  Grade 
Crude  Oil  Association  would  have  granted  the  right  to 
use  its  emblem  with  the  proposed  trade-mark  “  Superior ’s- 
Penn”  over  Galena’s  objection  even  if  Galena’s  trade¬ 
marks  had  not  been  registered  in  the  United  States  Patent 
Office. 

It  is  submitted,  therefore,  that  the  correspondence  which 
intervener-appellee  terms  “a  campaign  of  harassment, 
badgering  and/or  browbeating  of  Superior”  constitutes 
no  showing  of  injury. 

Intervener-Appellee  Had  Ceased  Its  Alleged  Use  of  Mark. 

As  testified  by  intervener-appellee’s  witness  Elaton  (I.-A. 
App.  4,  Ans.  to  Q.  89) : 

“At  the  time  our  attorney,  Mr.  Stone,  received  the 
correspondence  referred  to  above  we  *  *  *  dis¬ 

continued  the  use  of  the  word  ‘Superior’  in  connec¬ 
tion  with  the  selling  or  branding  of  any  of  our  prod¬ 
ucts.” 

This  correspondence  is  tipped-in  between  pages  4  and  5  of 
intervener-appellee’s  Appendix.  This  cessation^  according 
to  the  testimony  of  intervener-appellee’s  witness  Cogswell, 
occurred  in  December  1931  (I.-A.  App.  11)  and  appellant 
finds  no  testimony  to  prove  that  at  that  time  Superior  had 
any  intention  of  resuming  the  use  of  the  notation  “Su¬ 
perior.” 

The  original  petition  for  cancellation  was  fi|ed  May  8, 
1933,  so  that  for  approximately  one  and  a  half  tears  prior 
to  the  filing  of  the  original  petition  for  cancellation  inter¬ 
vener-appellee  had  not  used  the  word  “Superior”  in  con¬ 
nection  with  the  selling  or  branding  of  any  of  its  prod¬ 
ucts  (I- A.  App.  4). 

This  Court  has  taken  the  position  in  Skene  vt  Marinello 
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Co.,  50  App.  D.  C.  265,  270  Fed.  Rep.  701,  that  proof  by  a 
petitioner  for  the  cancellation  of  a  registered  trade-mark 
that  she  was  using  the  mark  in  1917  was  not  satisfactory 
proof  that  she  was  doing  so  a  year  and  a  half  later,  and 
this  Court  affirmed  a  decision  of  the  Commissioner  denying 
the  petition  for  cancellation  for  lack  of  proof  establishing 
injury  to  the  petitioner  by  the  registration  of  the  mark 
sought  to  be  cancelled.  This  Court  stated  in  the  Skene  v. 
Marinello  case,  near  the  end  of  the  decision: 

‘  ‘If  she  was  not  using  it  at  the  time  she  filed  her 
application  for  cancellation,  but  had  abandoned  its 
use,  she  would  not  be  in  a  position  to  urge  that  she  was 
being  damaged  by  the  registrant’s  use  of  it.” 

But  intervener-appellee  in  its  brief  urges  the  decision  of 
the  Court  of  Customs  and  Patent  Appeals  in  United  Shoe 
Machinery  Co.  v.  Compo  Shoe  Machinery  Co.,  19  C.  C.  P.  A. 
(Patents)  1009,  1016,  56  F.  2d  292,  296,  and  cases  cited 
therein,  including  a  decision  of  the  Court  of  Customs  and 
Patent  Appeals  in  Model  Brassiere  Co.,  Inc.  v.  Bromley- 
Shepard  Co.,  Inc.,  49  F.  2d  482. 

The  cases  referred  to  by  intervener-appellee  hold  in  ef¬ 
fect  that  injury  to  the  petitioner  for  cancellation  will  be 
presumed  to  fall  from  the  improper  registration  of  any 
descriptive  word.  But  the  statements  of  the  courts  with  re¬ 
spect  to  descriptive  marks  have  no  significance  as  applied 
to  marks  registered  under  the  ten-year  proviso  of  the  Act 
of  February  20,  1905,  reading: 

And  provided  further,  That  nothing  herein  shall  pre¬ 
vent  the  registration  of  any  mark  used  by  the  ap¬ 
plicant  or  his  predecessors,  or  by  those  from  whom  title 
to  the  mark  is  derived,  in  commerce  with  foreign  na¬ 
tions  or  among  the  several  States  or  with  Indian  tribes 
which  was  in  actual  and  exclusive  use  as  a  trade-mark 
of  the  applicant,  or  his  predecessors,  from  whom  he 
derived  title,  for  ten  years  next  preceding  February 
twentieth,  nineteen  hundred  and  five: 


13 


It  is  respectfully  submitted  that  intervener-appellee  has 
made  no  showing  of  injury  such  as  to  comply  wjith  the  stat¬ 
ute  as  construed  by  this  Court  in  Skene  v.  Marinello,  50 
App.  D.  C.  265,  270  Fed.  Rep.  701. 

Re  Intervener- Appellee’s  Discussion  of  Allege^  Invalidat¬ 
ing  Users. 

(A)  The  Alleged  Cleveland  User  by  0 ’Mara’s  Superior 

Oil  Company. 

Intervener-appellee  sought  to  show  an  adverse  use  dur¬ 
ing  the  significant  ten-year  period  ending  February  20, 
1905,  by  the  Superior  Oil  Company  of  Cleveland,  owned 
by  Mr.  William  T.  0  ’Mara.  The  Examiner  of  Interferences 
in  the  Patent  Office  looked  favorably  upon  this  contention. 

The  Commissioner  of  Patents,  however,  held  that  this 
alleged  adverse  use  by  0 ’Mara’s  Superior  Op  Company 
had  not  been  established.  In  this  connection  the  Commis¬ 
sioner  held  (Applnt.  App.  186) : 

“Several  witnesses  testified  that  he”  (William  T. 
O’Mara)  “used  the  word  ‘Superior’  on  his  goods  prior 
to  February  20,  1905;  but  their  testimony  was  taken 
some  thirty  years  after  the  alleged  events  concerning 
which  they  testified,  and  in  the  absence  oi  more  sub¬ 
stantial  corroboration  than  is  here  presented  I  am 
unable  to  accept  the  reminiscences  of  these  mtnesses  as 
proof.” 

Intervener-appellee  also  urged  this  alleged  adverse  use 
by  O ’Mara’s  Superior  Oil  Company  of  Cleveland  before 
the  Court  below,  but  the  Court  below  did  not  tljiink  enough 
of  intervener-appellee’s  allegations  in  this  connection  to 
comment  upon  them. 

The  fallacy  of  intervener-appellee’s  contentions  in  this 
regard  may  be  briefly  summarized  as  follows: 

Three  witnesses  testified  that  they  had  seer  brands  on 


packages  of  oil  shipped  by  0 ’Mara’s  Superior  Oil  Com¬ 
pany  of  Cleveland  prior  to  February  20,  1905.  Their 
testimony  was  taken  almost  thirty  years  after  the  end  of 
the  significant  ten-year  period.  None  of  them  had  any 
documentary  evidence  to  refresh  his  recollection. 

One  witness,  named  Bouscay,  sketched  out  from  memory 
his  recollection  of  the  brand  as  he  had  seen  it  prior  to 
February  20,  1905.  A  photostat  of  this  sketch  appears 
opposite  page  24  of  intervener-appellee’s  Appendix.  This 
sketch  was  made  on  April  16,  1934,  and  was  made  approxi¬ 
mately  ten  or  twelve  years  after  he  had  last  seen  a  brand¬ 
ing  such  as  illustrated  in  his  sketch  (Applnt.  App.  72). 
The  witness  Bouscay  worked  for  the  Standard  Oil  Com¬ 
pany,  not  for  the  Superior  Oil  Company,  and  the  Supe¬ 
rior  Oil  Company  was  only  one  of  a  number  of  oil  com¬ 
panies  from  which  he  as  agent  solicited  orders  (Applnt. 
App.  69,  Q.  10).  It  was  his  daily  custom  to  solicit  orders 
at  the  office  of  the  Superior  Oil  Company  (approximately 
one  mile  from  its  warehouse),  but  at  certain  times  the 
representative  would  not  be  at  the  office,  in  -which  case 
Mr.  Bouscay  stopped  at  the  warehouse  and  got  his  orders 
from  a  Mr.  Hickey  (Applnt.  App.  69,  70,  Qs.  19  and  24). 
At  such  calls  at  the  warehouse  he  would  sometimes  see  Mr. 
Hickey  brand  the  packages,  and  sometimes  when  Mr. 
Hickey  was  loaded  -with  work  he  assisted  Mr.  Hickey 
(Applnt.  App.  70,  71,  Qs.  32,  33  and  36,  and  p.  75,  Q.  36). 
Referring  to  the  assistance  that  Mr.  Hickey  had  in  his 
stencilling  operations,  Mr.  Hickey  testified  (Applnt.  App. 
75,  Q.  36)  “The  teamster  sometimes  helped;  and  Mr. 
Bouscay,  occasionally.”  This  casual  opportunity  to  see 
the  brand  formed  the  basis  of  Mr.  Bouscay ’s  recollection 
upon  which,  on  April  16,  1934,  he  sketched  out  his  idea  of 
the  brand  alleged  to  have  been  applied  to  merchandise 
prior  to  February  20,  1905. 
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After  Mr.  Bouscay’s  testimony  was  taken,  pn  April  16, 
1934,  in  Cincinnati,  Ohio,  the  taking  of  testimony  was  pro¬ 
ceeded  with  on  April  17,  1934,  in  Cleveland,  Ohio.  At 
this  time  Mr.  William  A.  Hickey,  at  the  request  of  inter¬ 
vener-appellee’s  counsel,  made  a  sketch  of  his  recollection 
of  the  brand  as  used  by  Mr.  0 ’Mara’s  Superior  Oil  Com¬ 
pany  of  Cleveland  prior  to  February  20, 1905.  This  sketch 
appears  opposite  page  33  of  intervener-appellee’s  Ap¬ 
pendix. 

At  still  a  later  date,  to-wit — July  19,  1934,  Mr.  Jacob 
Klein  testified  concerning  the  alleged  brand  used  by  Mr. 
0 ’Mara’s  Superior  Oil  Company  of  Cleveland.  He 
sketched  out  his  idea  of  the  brand,  Mr.  Klein’s  sketch 
appearing  opposite  page  42  of  intervener-appellee’s  Ap¬ 
pendix. 

Mr.  Hickey  last  saw  the  stencils  for  making  the  brands 
on  Mr.  0 ’Mara’s  products  in  1907  (Applnt.  App.  76).  Mr. 
Klein  last  saw  the  stencils  concerning  which  he  had  testi¬ 
fied  in  1905. 

In  Q.  26,  page  75  of  appellant’s  Appendix,  Mr.  Hickey 
was  asked  if  he  could  produce  the  stencil  front  which  were 
made  brands  such  as  that  represented  in  the  sketch  he 
had  made.  Mr.  Hickey  answered  in  the  negative,  and  in 
the  following  question  he  was  asked  what  became  of  that 
stencil.  Mr.  Hickey  replied  that  it  was  still  retained  by 
Mr.  O’Mara  (president  of  the  Superior  Oi^  Company) 
after  Mr.  Hickey  left.  No  further  evidence  was  offered 
concerning  any  attempts  to  find  this  stencil  among  Mr. 
0 ’Mara’s  effects,  for  which  reason  it  hardly  seems  reason¬ 
able  to  conclude  that  Mr.  Hickey’s  sketch  is  the  best  evi¬ 
dence.  The  same  remarks  apply  to  Mr.  Bouscay’s  sketch 
and  to  Mr.  Klein’s  sketches.  In  short,  they  are  not  ad¬ 
missible  evidence . 

Appellant  does  not  want  to  question  the  desire  of 
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Messrs.  Bouscay,  Hickey  and  Klein  to  be  honest,  but  it  is 
quite  probable  that  the  imaginations  of  Messrs.  Hickey 
and  Klein  were  unduly  stirred  (when  they  made  their 
sketches  on  April  17, 1934,  and  July  19, 1934,  respectively), 
by  seeing  Mr.  Bouscay ’s  sketch  made  on  April  16,  1934. 
This  was  a  flimsv  basis  for  their  recollections,  inasmuch  as 
Mr.  Bouscay  had  not  seen  the  brand  for  ten  or  twelve 
years,  and  during  the  significant  ten-year  period  ending 
February  20,  1905,  had  had  only  a  casual  opportunity  to 
see  the  brand.  In  this  connection  it  seems  pertinent  to 
refer  to  the  case  of  United  Shoe  Machinery  Corp .  v.  Bay, 
C.  C.  A.  6th,  46  F.  2d  897,  in  which  the  Court  said  (p. 
898) : 

“Anticipation  cannot  be  proven  alone  by  the  num¬ 
ber  of  witnesses  introduced  to  support  it.  Barbed 
Wire  Case ,  143  U.  S.  275,  12  S.  Ct.  443,  36  L.  Ed.  154; 
American  Bell  Tel.  Co.  v.  People’s  Tel.  Co.  (C.  C.) 

22  F.  309.  It  must  be  determined  bv  a  consideration 
.  * 

of  the  evidence  in  the  aggregate,  and,  so  treating  it, 
the  case  is  not  free  from  reasonable  doubt.  Giving 
due  weight  to  the  testimony  of  these  witnesses  taken 
12  to  15  years  after  their  purported  knowledge  of  the 
anticipating  heels,  it  is  entirely  too  uncertain  whether 
the  heels  and  method  for  making  them  were  sufficient¬ 
ly  similar  to  plaintiff’s  patent  to  constitute  anticipa¬ 
tion.  Beering  v.  Winona  Harvester  Works,  155  U.  S. 
286,  301,  15  S.  Ct.  118,  39  L.  Ed.  153.” 

There  is  a  suspicious  similarity  between  the  sketches 
of  Messrs.  Bouscay,  Hickey  and  Klein  in  that  they  all 
chose  the  words  “Superior  Cylinder  Oil”  similarly  ar¬ 
ranged  in  the  three  sketches.  A  natural  conclusion  for  one 
to  arrive  at  is  that  the  two  later  witnesses  had  had  sug¬ 
gestions  in  their  minds  based  upon  Mr.  Bouscay ’s  sketch 
relative  to  the  wording  and  layout  of  the  notation  “Su¬ 
perior  Cylinder  Oil”,  though  the  two  later  witnesses  did 
not  have  in  their  minds  complete  suggestions  as  to  the 


17 


other  details  of  Mr.  Bouscay ’s  testimony.  |t  is  to  be 
noted  that  in  Mr.  Bouscay ’s  sketch  the  notation  * ‘Su¬ 
perior  Oil  Company’ ’  is  recited  in  full,  whereas  in  Mr. 
Hickey’s  and  Mr.  Klein’s  sketches  the  name;  is  abbre¬ 
viated  to  “Superior  Oil  Co.”  Mr.  Bouscay  in  his  sketch 
spelled  the  word  “Ohio”  out  in  full;  Mr.  Hickey  in  his 
sketch  likewise  spelled  out  the  name  “Ohio”;  but  Mr. 
Klein  in  his  sketch  abbreviated  the  word  “Ohip”  to  “0.” 
Mr.  Klein,  in  his  sketch,  remembered  a  decorative  line 
over  the  word  “Superior”,  in  which  he  departed  from 
the  recollections  of  Messrs.  Bouscay  and  Hijekey.  Ap¬ 
parently  Messrs.  Hickey  and  Klein  did  not  have  the  sug¬ 
gestion  in  their  minds  that  the  center  brand  read  “Su¬ 
perior  Cylinder  Oil”  as  testified  to  by  Mr.  Bouscay  (Q. 
34,  Applnt.  App.  71).  Mr.  Hickey  testified  in  answer  to 
Q.  29  (Applnt.  App.  75)  that  the  separate  center  stencil 
read  “Superior  Cylinder”  and  that  the  word  “Oil”  was 
on  the  rim  brand.  According  to  Mr.  Klein  (Q.  30,  Applnt. 
App.  78)  the  brand  would  be  complete  with  the  exception 
of  the  word  “Superior,”  which  would  sometimes  be 
changed  to  “Superb”. 

It  is  submitted  that  there  is  a  suspicious  similarity  of 
the  testimony  of  Messrs.  Hickey  and  Klein  to  the  previous 
testimony  of  Mr.  Bouscay  with  relation  to  the  apparently 
significant  words  “Superior  Cylinder  Oil”.  With  respect 
to  the  other  wording  of  the  brand  and  with  respect  to  the 
structure  of  the  stencil,  Mr.  Hickey  and  Mr.  Klein  differed 
from  Mr.  Bouscay  and  from  each  other.  It  see^ns  reason¬ 
able  to  suppose  that  if  their  recollections  in  the  year  1934 
of  the  stencils  as  they  used  them  prior  to  February  20, 
1905,  were  so  good  that  they  could  make  sketches  of  these 
stencils,  or  the  brands  they  had  made  with  safd  stencils, 
they  certainly  would  agree  closely  upon  the  structure  of 
the  stencils.  There  is  an  irreconcilable  discrepancy  in 
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this  testimony  with  respect  to  the  wording  on  the  center 
brand,  Mr.  Bouscay  testifying  that  this  center  brand 
read  “Superior  Cylinder  Oil”,  Mr.  Hickey  testifying  that 
the  center  brand  read  merely  “Superior  Cylinder”,  the 
word  “Oil”  being  on  the  rim  brand,  and  Mr.  Klein  testi¬ 
fying  that  the  branding  was  complete,  the  word  “Superior” 
sometimes  being  changed  to  “Superb”. 

Mr.  Hickey  worked  for  0  ’Mara  until  1907  (Applnt. 
App.  80,  Q.  23).  Bouscay  solicited  orders  from  Mr. 
0 ’Mara’s  Superior  Oil  Company  until  approximately 
1908  (I-A.  A.  App.  22,  Qs.  7,  8).  It  is  not  clear  from  the 
record  when  Mr.  Klein  worked  for  Mr.  O’Mara.  In  any 
case  Mr.  Klein’s  testimony  is  so  fantastic  as  not  to  have 
the  slightest  plausibility.  If  Messrs.  Bouscay,  Hickey 
or  Klein  ever  saw  a  brand  such  as  they  sketched  out  in 
the  year  1934,  it  is  quite  possible  that  it  was  after  Feb¬ 
ruary  20,  1905.  There  is  absolutely  nothing  of  a  docu¬ 
mentary  nature  in  the  record  to  fix  the  dates  of  the  sus¬ 
picious  brands  sketched  out  by  Bouscay,  Hickey  and  Klein 
approximately  thirty  years  after  the  termination  of  the 
critical  ten-year  period. 

Your  Honors  are  respectfully  referred  to  the  decision 
in  Schwartz  v.  Graenz,  C.  C.  P.  A.,  81  F.  2d  767,  a  quotation 
from  which  appears  on  pages  33  and  34  of  appellant’s 
main  brief.  This  decision  looks  with  disfavor  upon  oral 
testimony  given  64  to  8§  years  after  the  happening  of  the 
events,  and  cites  the  Barbed  Wire  Patent  case,  143  U.  S. 
275;  Peering  v.  Winona  Harvester  Works ,  155  U.  S.  286; 
Symington  Co.  v.  National  Castings  Co.,  250  U.  S.  383; 
Eibel  Company  v.  Paper  Company ,  261  U.  S.  45,  and  quotes 
from  certain  of  these  Supreme  Court  decisions.  Your 
Honors  are  also  asked  to  refer  to  the  quotation  from  the 
Barbed  Wire  Patent  case,  143  IT.  S.  275,  appearing  upon 
pages  34  and  35  of  appellant’s  main  brief. 
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Though  the  United  States  Supreme  Court 


as  consist¬ 


ently  condemned  unsupported  oral  testimony  dating  from 
ten  or  fifteen  years,  the  intervener-appellee  asks  Your 
Honors  to  pin  faith  on  such  testimony  dating  back  approxi¬ 
mately  thirty  years,  and  to  give  credence  to  testimony  and 
sketches  which  are  based  upon  and  inspired  by  the  unsup¬ 
ported  recollection  of  the  witness  Bouscay,  who  encoun¬ 
tered  the  brand  in  question  only  occasionally  when  his 
prospective  customer  was  absent  from  his  office,  on  which 
occasions  the  witness  Bouscay  would  call  at  the  ware¬ 
house  and  would  sometimes  see  some  branding  being  done 


and  would  occasionally  assist. 


*  ‘  Scraps-of-Inf ormation ’  ’  Booklet. 


Intervener-appellee  seeks  support  from  a  j  booklet  en¬ 
titled  “Scraps-of-Inf ormation”  (Intervener’s  Exhibit  27), 
concerning  which  the  witness  Lally  testified  that  it  was 
distributed  possibly  in  1897  or  1898,  though  she  would 
not  be  sure  (Q.  24,  Applnt.  App.  80).  This  booklet  con¬ 


tains  a  page  quite  obviously  pasted  in  after  the  booklet 
was  originally  bound  up,  which  page  contains  an  adver¬ 
tisement  of  the  Superior  Oil  Company,  Cleveland,  Ohio, 
for  various  oils  and  greases  such  as  “Superior  Cylinder 
Oil”,  “Superior  Machine  Oil”,  etc.  There  is  absolutely 
nothing  in  the  record,  except  the  unaided  recollection  of 
the  witness  Lally  expressed  in  testimony  given  almost 
forty  years  after  the  alleged  event,  to  show  that  this 
booklet  during  the  significant  ten-year  period  contained 
the  advertisement  referred  to.  Even  if  the  ur  aided  recol¬ 
lection  of  the  witness  Lally  could  be  relied  upon  to  show 
that  a  booklet  in  some  way  resembling  this  j“Scraps-of- 
Information”  booklet  had  been  distributed  as  a  compli¬ 
mentary  copy,  certainly  it  is  too  much  to  expbct  that  the 
witness  could  remember  the  details  of  what  appeared  upon 
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what  has  been  improperly  referred  to  as  the  “fly  leaf”  of 
,  such  a  booklet.  It  should  be  noted  that  the  advertising 
i  page  containing  the  list  of  specialties  is  merely  pasted  or 
glued  to  one  of  the  pages  which  apparently  was  originally 
bound  up  in  the  booklet.  It  is  quite  obvious  that  this 
advertising  page  was  pasted  or  glued  in  after  the  booklet 
i  had  been  bound  up.  The  date  upon  which  this  pasting 
j  or  gluing  was  done  is  something  that  apparently  nobody 
knows. 

However,  in  any  event,  the  distribution  of  a  booklet  like 
this  “Scraps-of-Information”  booklet,  even  though  it  in¬ 
cluded  the  advertisement  of  the  Superior  Oil  Company,  is 
of  no  significance  in  a  trade-mark  sense,  inasmuch  as  it 
does  not  carry  with  it  the  significance  that  the  word 
“Superior”  was  used  upon  the  articles  of  merchandise  of 
the  Superior  Oil  Company  of  Cleveland.  This  Court  has 
held,  in  Gray  v.  Armand  Co.,  58  App.  D.  C.  50;  24  F.  2d 
878,  that  to  have  any  significance  in  a  trade-mark  sense  the 
notation  in  question  must  have  been  actually  applied  to 
vendible  goods. 

Intervener-appellee  also  relies  upon  certain  books  of  ae- 
i  count  concerning  which  the  witness  Lally  testified.  The 
entries  in  these  books  of  account  seem  to  have  no  signifi¬ 
cance  in  showing  any  trade-mark  use  or  other  use  of  the 
trade-mark  “Superior”  by  the  Superior  Oil  Company  of 
Cleveland  on  any  of  its  merchandise.  Such  entries  do  not 
show  that  the  word  “Superior”  was  actually  applied  tq 
vendible  goods.  Gray  v.  Armand  Co.,  supra ,  58  App.  D.  C. 
50;  24  F.  2d  878. 

A  thing  which  has  a  damning*  effect  upon  all  of  the 
testimony  given  by  the  witnesses  called  by  the  intervener- 
appellee  in  connection  with  the  alleged  use  by  the  Superior 
Oil  Company  of  Cleveland  is  the  fact  that  said  Superior 
Oil  Company  of  Cleveland  did  not  consider  that  it  had 
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during  the  significant  ten-year  period  used  the  notation 
‘ 1  Superior’ ’  in  any  way  which  was  in  derogation  of  ap¬ 
pellant’s  claim  for  exclusiveness  during  said  period.  In 
this  connection  attention  is  respectfully  invited  to  Plain¬ 
tiff’s  Exhibit  7,  which  comprises  two  letters,  the  first  being 
a  letter  dated  July  16,  1924,  from  Sanders,  Monahen  & 
Sanders,  Attorneys  at  Law,  of  Cleveland,  Ohio,  addressed 
to  the  appellant,  advising  that  said  firm  of  attorneys 
represented  the  Superior  Oil  Company  of  Cleveland,  and 
that  that  company  had  the  intention  to  trade-mark  the 
word  “Superior”  in  connection  with  oils,  lubricating 
greases  and  gasoline.  Said  letter  reads  as  follows: 

Sanders,  Monahen  &  Sanders; 

Attorneys  at  Law 

915  Cleveland  Discount  Building 
Cleveland,  Ohio 

July  16,  1924. 

Galena  Mfg.  Company  of  Illinois , 

Monroe  Street, 

Galena,  III. 

Attention:  Charles  E.  Eustice,  Pres. 
Gentlemen  : 

We  understand  that  you  are  successor  to  the  Galena 
Axle  Grease  Company  organized  in  October  31,  1887. 
We  are  representing  the  Superior  Oil  Company  of 
this  city  and  it  was  our  intention  to  tra.de  mark  the 
word  Superior  in  connection  with  oils,  lubricating 
greases,  and  gasoline.  We  find  however,  that  the 
Galena  Axle  Grease  Company  trade  marked  the  word 
in  1905  and  1906. 

We  should  like  to  know  if  you  are  still  in  that  line 
of  business  and  if  you  are  making  use  of  the  word 
Superior,  in  connection  with  the  products,  if  you  are. 
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If  you  are  not  making  use  of  the  trade  marked  word 
we  should  like  to  know  whether  or  not  it  has  been 
abandoned. 

Will  you  kindly  give  us  this  information  at  an 
early  date  ? 

Yours  very  truly, 

Sanders,  Monahen  &  Sanders, 
By  M.  J.  Monahen. 

M  JM  :MF 

The  inquiry  of  the  law  firm  of  Sanders,  Monahen  & 
Sanders  clearly  shows  that  its  client,  the  Superior  Oil  Com¬ 
pany  of  Cleveland,  did  not  consider  that  it  had  made  any 
use  of  the  notation  “Superior”  in  any  sense  in  derogation 
of  appellant ’s  rights. 

The  second  letter  in  Plaintiff’s  Exhibit  7,  being  a  reply 
by  appellant  to  the  law  firm  of  Sanders,  Monahen  & 
Sanders,  shows  clearly  that  appellant  was  insisting  upon 
its  rights  in  its  trade-mark  registrations.  Said  reply 
reads  as  follows: 

July  21,  1924 

Sanders ,  Monahan  &  Sanders, 

915  Cleveland  Discount  Bldg., 

Cleveland,  Ohio. 

Gentlemen  : 

We  are  in  receipt  of  your  letter  of  July  16th  in  re¬ 
gard  to  the  use  of  the  word  “Superior”  for  greases 
and  oils.  In  regard  to  this  we  desire  to  advise  that  we 
are  constantly  using  the  word  on  our  products,  and 
that  we  have  no  intention  of  abandoning  its  use.  The 
fact  of  the  matter  is  that  not  so  very  long  ago  in  a 
couple  of  cases,  our  right  to  the  exclusive  use  of  the 
word  on  greases  and  oils  was  upheld.  Under  the  cir¬ 
cumstances  you  will  of  course  select  some  other  word 
for  your  products. 

We  appreciate  your  courtesy  in  taking  the  matter 
up  with  us  in  the  frank  manner  in  which  you  have. 

Yours  truly, 


CEE 
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There  can  be  no  doubt  about  the  identity  of  the  Superior 
Oil  Company  of  Cleveland  which  was  referred  to  in  the 
letter  of  Sanders,  Monahen  &  Sanders.  Plaintiff’s  Exhibit 
34,  which  comprises  copies  of  certain  pages  of  the  Cleve¬ 
land  City  Directory  of  1924,  shows,  on  the  second  page 
thereof,  the  name  “Wm  T  O’Mara”  followed  by  the  words 
“Superior  Oil  Co”.  Said  Plaintiff’s  Exhibit  34  shows 
upon  the  third  page  thereof  the  entry  of  the  najne  “Superior 
Oil  Co”  followed  by  the  name  “Wm  T  0’Mat*a”. 

It  is  clear,  therefore,  that  neither  Mr.  0 ’Mara’s  Superior 
Oil  Company  nor  its  attorneys,  Sanders,  Monahen  & 
Sanders,  considered  that  said  Company  had  ever  made  any 
use  of  the  notation  “Superior”  in  any  way  applicable  to 
the  question  of  exclusiveness  of  appellant ’s  usp  of  its  trade¬ 
mark  “Superior”  during  the  significant  ten-year  period. 
In  other  words,  neither  Mr.  0 ’Mara’s  Superior  Oil  Com¬ 
pany  nor  its  attorneys  held  any  idea  consistent  with  the 
idea  which  intervener-appellee  is  now  trying  to  urge  in 
connection  with  the  Superior  Oil  Company  o^  Cleveland. 

It  is  clear  that  there  is  absolutely  no  merit  }n  intervener- 
appellee ’s  contentions  relative  to  any  adverse  use  by  Mr. 
0 ’Mara’s  Superior  Oil  Company  of  Cleveland. 


(B)  Re  Intervener-Appellee’s  Allegations  Concerning  the 

Alleged  Warren  Use. 

Intervener-appellee  urges  two  different  alieged  adverse 
uses  in  Warren,  Pa.,  as  follows:  (1)  relating  to  tank  car 
marking,  and  (2)  relating  to  stenciling  barrel  pnds. 

(1)  Re  Intervener-appellee’ s  Contentions  Relative  to 

Tank  Car  Marking.  j 

Intervener-appellee  contends  that  its  predecessor  the  Su¬ 
perior  Oil  Works,  Ltd.,  during  the  period  between  1901  and 
1905  used  tank  cars  marked  “Superior  Oil  Line”.  It  is  not 
clear  by  what  course  of  reasoning  intervener-appellee 
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reaches  the  conclusion  that  the  use  on  its  tank  cars  of  the 
notation  “Superior  Oil  Line”  is  of  consequence.  Inter¬ 
vener-appellee  introduced  certain  witnesses  who  agreeably- 
testified  that  the  words  “Superior  Oil  Line”  indicated  to 
their  minds  that  the  contents  of  the  car  bearing  that  no¬ 
tation  originated  with  intervener-appellee’s  predecessor.  It 
is  more  reasonable  to  suppose  that  the  words  ‘  ‘  Superior  Oil 
Line”  indicated  the  name  of  some  car  leasing  line  which  was 
in  the  business  of  supplying  cars  to  anyone  -who  wanted  to 
have  them  for  the  transportation  of  its  goods.  The  classified 
telephone  directories  of  the  large  cities  list  many  companies 
in  the  railway  car  leasing  business.  At  any  rate,  regard¬ 
less  of  any  questions  of  probabilities,  there  is  nothing  in 
the  record  outside  of  the  opinions  of  unqualified  witnesses 
to  indicate  that  the  words  “Superior  Oil  Line”  (even  if 
their  use  had  been  proven)  pointed  to  intervener-appellee 
or  its  predecessor  as  the  origin  of  the  goods  contained  with¬ 
in  the  tank  cars.  Of  course,  the  use  of  a  notation,  in  order 
to  constitute  a  use  in  derogation  of  appellant’s  claim  for 
exclusiveness  during  the  significant  ten-year  period,  must 
point  to  the  origin  of  the  goods.  Bohemian  District  Co ., 
Ltd.  v.  Califruit  Wineries ,  Inc.,  28  U.  S.  P.  Q.  400. 

The  alleged  notation  would  not  indicate  anything  except 
ownership  of  the  tank  cars.  In  this  connection  attention 
is  invited  to  Ex  parte  H.  J.  Lewis  Oyster  Co.,  120  M.  S.  D. 
72;  6  T.  M.  Rep.  601.  In  that  case  the  Commissioner  of 
Patents  upheld  a  decision  of  the  Examiner  of  Interferences 
for  Trade-Marks  refusing  to  register  a  band  around  the 
smoke  stack  of  a  boat  on  which  oysters  were  transported 
as  a  trade-mark  for  oysters,  on  the  ground  that  the  alleged 
mark,  not  being  affixed  to  the  goods,  does  not  come  with¬ 
in  the  definition  of  a  trade-mark. 

The  applicant  set  forth  that  it  is  impracticable  to  at¬ 
tach  trade-marks  to  oysters,  that  a  boat  is  in  a  sense  a 
receptacle  in  which  the  oysters  are  transported,  and  that 
it  has  adopted  the  only  practical  way  of  marking  its  goods. 
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The  Commissioner  pointed  out  that  traveling  around 
the  streets  of  every  city  are  wagons  which  peddle  vege¬ 
tables  from  one  house  to  the  other.  These  wagons  may 
bear  the  name  of  the  peddler,  but  the  Commissioner  did  not 
believe  that  such  a  name  was  a  valid  trade-mark,  point¬ 
ing  out  that  it  came  within  the  characteristics  or  definition 
of  a  trade-name.  The  same  was  true  with  applicant’s 
mark  on  the  smoke  stack  of  his  boat.  As  the  Commissioner 
pointed  out,  it  was  customary  to  mark  those  smoke  stacks 
whether  there  were  any  goods  transported  in  the  boat  or 
not,  and  that  anyone  seeing  such  a  mark  on  the  smoke 
stack  would  understand  it  in  its  ordinary  meaning  as  rep¬ 
resenting  the  name  or  personality  of  the  owfier,  and  that 
the  statute  makes  no  provision  for  the  registration  of 
trade-names. 

It  is  submitted  that  Superior  Oil  Works,  Ltd.’s  alleged 
use  of  the  notation  “Superior”  upon  its  tank  cars  is  noth¬ 
ing  more  than  the  equivalent  of  using  a  notation  standing 
among  articles  displayed  for  sale.  Such  a  case  is  the  case 
of  Gray  v.  Armand  Co.,  58  App.  D.  C.  50,  24  F.  2d  878,  de¬ 
cided  by  this  Court  on  March  5,  1928,  in  which  the  alleged 
trade-mark  was  a  picture  affixed  to  a  box  attached  to  a 
block  of  wood  which  stood  on  the  counter  where  the  goods 
were  displayed  for  sale.  In  that  case  this  (fJourt  pointed 
out  that  the  combination  of  the  picture,  box  And  block  was 
not  sold  or  in  any  way  conveyed  to  a  custodier,  but  was 
retained  in  the  store  merely  to  attract  the  atjention  of  the 
customers  to  the  goods.  So  in  the  instant  clase,  the  tank 
car  containing  the  alleged  notation  “Superior”  was  not 
sold  or  conveyed  to  a  customer  and  has  the  status  merely 
of  the  oyster  boat,  the  peddler’s  wagon,  tho  store  show¬ 
case,  or  the  picture  standing  among  the  articles  displayed 
for  sale. 

There  is  no  documentary  evidence  even  to  tjhe  effect  that 
the  tank  cars  of  the  Superior  Oil  Works,  LtdL,  were,  prior 
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to  February  20,  1905,  marked  with  the  words  “Superior 
Oil  Line”.  Certain  friendly  witnesses  testified  as  to  their 
recollection  that  cars  of  the  Superior  Oil  "Works,  Ltd., 
were  so  marked,  but  they  based  their  recollection  upon  a 
photograph  reproduced  opposite  page  58  of  intervener- 
appellee’s  Appendix,  which  according  to  intervener-appel¬ 
lee’s  own  witness  Mathis  represents  a  car  which  was  not 
built  until  the  year  1909  (Pet.  Sup.  Rec.  168,  ans.  to  Q.  66; 
Applnt.  Add.  App.  3). 

It  is  evidenced  by  Plaintiff’s  Exhibit  36,  which  relates 
to  the  publication  entitled  * 1  Official  Railway  Equipment 
Register”;  by  Intervener-Defendant’s  Exhibit  40,  which 
also  relates  to  the  “Official  Railway  Equipment  Register”; 
and  by  Intervener-Defendant’s  Exhibit  41,  which  relates  to 
“Joint  Circulars,  W.T.L.”,  that  the  marking  on  the  tank 
cars  of  the  Superior  Oil  Works  during  the  significant  ten- 
year  period  was  “S.O.L.”  Not  until  September  1933  is 
there  any  indication  that  the  marking  of  the  cars  of  in¬ 
tervener-appellee  or  its  predecessor  included  the  word 
“Superior”.  It  is  clear  from  the  stipulation  Plaintiff’s 
Exhibit  36  that  during  the  entire  period  from  1892  to  1905 
inclusive  and  thereafter  the  Official  Railway  Equipment 
Register  had  been  relied  upon  by  both  shippers  and  rail¬ 
way  companies  to  establish  the  ownership  of  railway  car 
equipment.  At  no  time  during  that  period,  or  for  thirty 
years  thereafter,  did  intervener-appellee  or  its  predecessor 
have  any  notations  in  this  important  railway  publication 
indicating  that  the  distinguishing  mark  on  the  car  included 
the  word  “Superior”.  An  inspection  of  Plaintiff’s  Exhibit 
36  shows  that  the  notation  with  respect  to  the  cars  of  the 
Superior  Oil  Works,  Ltd.,  is  “  S.O.L.  ”,  which  distinguishing 
mark  is  followed  in  the  publication  by  the  explanatory 
data  in  parentheses,  “(Superior  Oil  Line,  Warren,  Pa.)” 
Intervener-appellee  has  assumed  that  the  words  in  paren¬ 
theses  constitute  an  unequivocal  statement  that  the  mark- 
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ing  on  the  partnership’s  tank  cars  include  the  “Superior 
Oil  Line,  Warren,  Pa.”,  but  of  course  this;  is  not  such 
an  unequivocal  statement  by  any  means. 

Intervener-appellee  complains,  on  page  29  of  its  brief, 
that  not  one  of  the  three  tribunals  (two  Patent  Office 
tribunals  and  the  District  Court)  has  given  specific  evi¬ 
dence  of  having  considered  the  depositions  with  respect 
to  these  tank  car  markings.  From  the  discussion  appear¬ 
ing  hereinabove  it  will  be  clear  why  the  three  tribunals  re¬ 
ferred  to  consider  the  depositions  with  respect  to  these 
tank  car  markings  to  be  of  no  significance. 

I 

(2)  Re  the  Stenciling  of  Barrel  E^ds. 

The  testimony  concerning  the  stenciling  ojf  barrel  ends 
was  discussed  in  appellant’s  main  brief,  pa^es  23  to  48. 

Intervener-appellee’s  brief  does  not  attempt  directly  to 
meet  the  four  points  advanced  on  the  pages  referred  to  of 
appellant’s  main  brief,  to-wit — (a)  that  the  evidence  shows 
that  none  of  the  goods  shipped  by  intervener-appellee’s 
predecessor  bore  any  name  marking  other  than  the  cus¬ 
tomer’s  mark  or  the  common  name  of  the  commodity,  such 
as  “Kerosene”  “Water  White  Oil”,  “Cylinder  Oil”, 
or  analogous  name;  (b)  that  the  testimony  of  the  witness 
Cogswell  is  self-damning  and  shows  not  a  particle  of 
plausibility  for  the  reason,  among  others,  that  after  the 
lapse  of  substantially  thirty  years  the  witness  Cogswell 
essayed  to  pick  out  from  memory  certain  items  from  inter¬ 
vener-appellee’s  journals  showing  packages  upon  which  a 
particular  stencil  had  been  used,  this  ridiculous  testimony 
being  in  the  face  of  the  fact  that  the  stencil  was  too  large 
for  the  particular  barrel  ends  upon  which  the  stencil  was 
alleged  to  have  been  used,  and  in  the  face  of  the  fact  that 
the  testimony  shows  clearly  that  the  stencil  was  laid  flat 
on  the  barrel  end  when  it  was  being  used;  (c)  that  the  two 
lower  corners  of  the  stencil  in  question  were?  not  rounded 
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off  to  fit  the  chime  of  a  wood  barrel  but  were  rounded  off 
to  fit  within  the  chime  of  a  modern  steel  drum  which  the 
evidence  shows  did  not  come  into  commercial  use  until 
long  after  the  significant  ten-year  period;  and  (d)  that 
though  the  name  of  intervener-appellee’s  predecessor  dur¬ 
ing  the  significant  ten-year  period  and  for  many  years 
thereafter  was  “Superior  Oil  Works,  Ltd.”,  the  stencil 
alleged  to  have  been  used  during  the  said  period  bore  the 
name  “Superior  Oil  Works”,  which  is  the  name  of  the  in¬ 
tervener-appellee  as  it  has  existed  since  the  year  1916. 
This  was  in  spite  of  the  fact  that  the  Secretary-Treasurer 
and  General  Manager  of  the  intervener-appellee  company 
stated,  in  his  deposition,  that  he  was  aware  that  the  word 
“Limited”,  or  the  abbreviation  “Ltd.”,  had  a  vital  com¬ 
mercial  significance.  In  spite  of  his  knowledge,  this  vital 
deficiency  had  not  been  of  any  assistance  to  him  in  identi¬ 
fying  the  particular  stencil  with  the  ten-year  period  prior 
to  February  20,  1905. 

Neither  has  intervener-appellee  chosen  to  combat  the  al¬ 
legations  in  appellant’s  main  brief  that  all  of  the  witnesses 
who  testified  concerning  the  use  of  the  stencil  in  question 
were  employees  of  the  intervener-appellee  and  testified  con¬ 
cerning  the  use  of  a  stencil  thirty  years  prior  when  they 
had  no  documentary  evidence  or  any  marks  or  indicia  to 
connect  up  the  stencil  with  that  early  period. 

Nor  does  intervener-appellee’s  brief  combat  the  allega¬ 
tion  that  the  witness  Nebo  Mack  was  a  very  ignorant  man 
who  did  not  hesitate  to  testify  concerning  corporate  mat¬ 
ters  concerning  which  he  had  no  knowledge  (Applnt.  App. 
41,  ans.  to  XQ.  55).  Nor  has  intervener-appellee  chosen  to 
combat  the  allegations  in  appellant’s  main  brief  that  when 
the  witness  Cogswell  identified  the  stencil  in  question  he 
did  so  without  reference  to  any  thought  of  the  special 
period  prior  to  February,  1905.  (Appellant’s  App.  58, 
59,  Ans.  to  X-Q.  206.) 
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Be  Appellant’s  Showing  That  Intervener’s  Predecessor 
Used  Either  Its  Customer’s  Mark  or  Merely  The  Common 
Name  of  the  Commodity. 


Intervener-appellee’s  brief  makes  no  attempt  to  combat 
the  showing  made  in  appellant’s  brief,  pages  11, 12,  35  and 
36,  that  during  the  significant  ten-year  period  none  of 
the  goods  shipped  by  intervener’s  predecessor  bore  any 
name  other  than  the  customer’s  mark  or  the  common  name 
for  the  commodity,  such  for  example  as  Kerosene,” 
“Water  White  Oil,”  “Cylinder  Oil,”  or  analogous  name. 

i 

Apparently  this  was  the  practice  in  some  of  the  re¬ 
fineries  in  and  around  Warren,  Penna.,  at  the  time  in 
question.  That  was  the  substance  of  the  testimony  of 
Superior’s  witness  Coppenhoefer  as  shown  in  the  Appen¬ 
dix  to  this  brief,  pages  1  and  2,  Rd.-Q’s,  216,  217,  218. 

Be  Credibility  of  the  Witnesses  Mack  and  Cogswell. 

Intervener-appellee  in  its  brief  makes  no  attempt  to  meet 
appellant’s  attack  upon  the  credibility  of  jNebo  Mack, 
who  had  no  hesitancy  about  testifying  concerning  corporate 
matters  concerning  which  he  was  not  informed  and  who, 
as  stated  definitely  by  Mr.  Cogswell,  would  probably  make 
errors  when  placed  under  environments  to  wihich  he  was 
not  accustomed,  such  as  appearing  as  a  witless  in  such 
a  proceeding  as  this  one  (Applnt.  App.  56,  Cogswell  XQs. 
174-179).  The  only  attempt  made  to  meet  appellant’s 
charges  against  the  credibility  of  the  witness  Harry  F. 
Cogswell  is  contained  on  page  38  of  intervener-appellee’s 
brief  to  the  effect  that  when  Mr.  Cogswell  essayed  to  pick 
out  items  from  the  journals  Intervener’s  Exhibits  6  and 
7  which  had  been  branded  with  the  particular  itencil  Inter¬ 
vener’s  Exhibit  11,  the  explanation  was  that  the  Superior 
Oil  Works  was  only  a  small  concern  and  that  thte  purchasers 
of  these  items  were  repeat  customers  and  wejll  known  to 
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Cogswell  as  such.  That  looks  to  appellant  like  a  very- 
lame  explanation  of  Cogswell  ’s  unbelievable  testimony  in 
this  connection,  particularly  when  it  is  considered  that  the 
considerable  proportion  of  the  entries  related  to  half  bar¬ 
rels  having  a  space  within  the  chime  too  small  to  take  the 
stencil  in  question.  The  absurdity  of  Cogswell’s  testimony 
is  emphasized  by  the  fact  that  he  was  not  the  man  who  did 
the  stenciling, — that  was  Nebo  Mack’s  job.  Nebo  Mack, 
though  he  was  available  as  a  witness,  was  not  called  upon 
to  corroborate  this  ridiculous  testimony  of  Mr.  Cogs¬ 
well.  Apparently  that  was  too  much  of  a  strain  upon  Mr. 
Mack’s  memory. 

When  it  came  to  demonstrating  that  the  stencil  Inter¬ 
vener’s  Exhibit  11  could  be  used  to  brand  the  end  of  a 
half  barrel,  it  was  not  Mr.  Mack  nor  Mr.  Cogswell  who 
was  called,  upon  to  attempt  the  job,  but  a  stranger  who 
prior  to  1905  had  never  seen  any  of  Superior’s  packages 
of  oil  and  had  never  worked  on  oil  barrels  in  Superior’s 
barrel  house  (Applnt.  App.  102,  XQs.  168-170).  Photolitho 
A  in  the  Appendix  to  this  brief  shows  the  impossibility  of 
using  the  stencil  upon  the  head  of  a  half-barrel,  when, 
according  to  Superior’s  own  testimony  the  stencil  is  laid 
flat  on  the  head  (Mack,  Q.  40,  Applnt.  App.  40),  it  being 
remembered  that  the  chime  is  about  f  inch  high. 

!  Intervener-appellee  makes  no  attempt  to  combat  all 
this,  which  was  set  out  at  length  on  pages  24  to  27  and 
pages  36  to  38  of  appellant’s  main  brief. 

The  Two  Lower  Comers  Of  The  Stencil  Intervener’s  Ex¬ 
hibit  11  Were  Not  Rounded  Off  To  Fit  The  Chime  Of  a 

Wood  Oil  Barrel. 

Intervener-appellee’s  attempts  to  meet  appellant’s  show¬ 
ing  that  the  two  lower  comers  of  the  stencil  Petitioner’s 
Exhibit  1  (Intervener’s  Exhibit  11)  were  not  cut  off  to  fit 
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within  the  chime  of  a  wood  oil  barrel,  but  were  cut  off 
to  fit  the  chime  of  a  modern  steel  drum,  are  quite  wild 
and  miss  the  point  entirely.  As  pointed  out  in  appellant’s 
main  brief,  pages  13  to  16  and  38  to  47,  the  standard  oil 
barrel  back  in  the  significant  ten-year  period  had  a  diameter 
within  the  chime  of  19$  inches,  and  the  mere  placing  of  the 
stencil  Intervener’s  Exhibit  11  upon  the  b|ead  of  such 
an  oil  barrel,  Plaintiff’s  Exhibit  29,  shows  that  these  lower 
corners  were  never  rounded  off  to  fit  withiij  such  an  oil 
barrel.  (See  Photolitho  B  in  the  Appendix  tp  this  brief.) 
Plaintiff’s  Exhibits  32  and  33  are  pieces  of  bristol  board 
cut  to  illustrate  how  a  barrel  house  man  could  have  been 
expected  to  cut  the  lower  corners  of  the  stencil  so  that  it 
could  be  more  easily  applied  to  a  barrel  head,  Plaintiff’s 
Exhibit  33  being  the  preferable  shape.  (Applnt.  App.  165, 
RDQ.  319). 

Intervener-appellee  attempted  to  show  that  in  the  West¬ 
ern  Pennsylvania  district  the  head  of  a  standard  oil  bar¬ 
rel  was  20$  inches  within  the  chime,  and  for  this  pur¬ 
pose  introduced  two  strangers,  who  had  no  acquaintance 
with  the  barrel  house  or  the  barrels  of  the  intervener’s  pred¬ 
ecessor.  Referring  to  a  barrel  end  Petitioner ’$  Exhibit  177, 
which  the  witnesses  had  first  seen  only  two  days  before 
they  gave  their  testimony  in  1934,  they  testified  that  this 
was  a  head  of  an  oil  barrel,  basing  their  conclusion  upon 
the  fact  that  it  had  been  steamed  out,  though  they  could 
not  say  that  it  had  ever  contained  oil.  Though  intervener- 
appellee’s  employee  witnesses  Mack,  Cogswell  and  Eaton 
were  all  available,  intervener-appellee  did  i}ot  have  the 
temerity  to  question  any  of  these  men  (who  were  doubt¬ 
less  in  a  position  to  know  the  facts)  as  to  whether  inter¬ 
vener’s  predecessor  used  the  size  of  barrel  which  was  stand¬ 
ard  all  over  the  country  or  some  different  size  peculiar  to 
Western  Pennsylvania. 
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The  stencil  Intervener-Defendant’s  Exhibit  11  does  not 
fit  at  all  well  within  the  chime  of  20£  inches  diameter,  par¬ 
ticularly  when  placed  so  that  the  lettering  is  crosswise  of 
the  grain  of  the  wood.  (See  Photolitho  D  in  the  Appendix 
to  this  brief.) 

Intervener-appellee  attempts  to  meet  appellant’s  show¬ 
ing  that  the  stencil  Intervener’s  Exhibit  11  was  shaped  to 
fit  the  standard  steel  drum  which  did  not  come  into  use 
commercially  until  long  after  February  20,  1905,  by  show¬ 
ing  that  two  concerns  in  Detroit  (The  Welded  Steel  Barrel 
Co.  and  Cowles  and  Danziger)  had  manufactured  and  sold 
steel  drums  prior  to  February  20, 1905.  Intervener-appellee 
did  not  interrogate  any  of  its  witnesses  Mack,  Cogswell  or 
Eaton  as  to  whether  intervener’s  predecessor  had  ever 
used  any  of  these  steel  drums  back  in  the  significant  ten- 
year  period. 

Superior’s  witness  Orla  B.  Taylor,  organizer  and  treas¬ 
urer  of  the  Welded  Steel  Barrel  Co.  (I.  A.’s  App.  234) 
testified  (Applnt’s  App.  113,  Q.  12)  that  the  largest  pur¬ 
chasers  of  the  barrels  or  drums  manufactured  by  the 
Welded  Steel  Barrel  Co.  were  the  Standard  Oil  Company, 
the  Vacuum  Oil  Company,  Larkins  Soap  Company,  and 
Procter  &  Gamble.  He  mentioned  no  others.  Superior’s 
witness  Bertram  B.  Butcher  testified  (Applnt’s.  App.  114) 
that  he  went  with  the  Welded  Steel  Barrel  Corporation,  of 
Detroit,  in  April  of  1908,  and  that  it  took  several  years  to 
educate  the  consumers  that  they  should  use  the  straight- 
side  steel  drum  for  the  major  portion  of  their  packages 
(XQs.  41  and  42). 

Superior’s  witness  Jacob  Carl  Danziger,  who  was  a  part¬ 
ner  in  the  firm  of  Cowles  &  Danziger,  could  suggest  only 
the  Atlantic  Refining  Co.  as  willing  to  try  the  steel  drums 
back  in  the  early  days  in  question,  the  competition  on  a 
price  basis  with  the  wooden  barrel  being  a  consideration. 
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Mr.  Danziger  testified  (Applnt’s.  App.  116,  answer  to 
XQ.  51),  referring  to  the  period  prior  to  1900: 

“A.  I  think  the  best  answer  to  that  is  that  we 
never  considered  ourselves  at  that  tinfe  an  actual 
menace  to  the  wooden-barrel  trade.” 

It  is  certainly  reasonable  to  assume  that  interVener’s  pred¬ 
ecessor  did  not  use  the  modem  design  of  ste^l  drum  back 
in  those  early  days. 

The  steel  barrels  made  by  the  cooperage  department  of 
the  Standard  Oil  Company  of  New  Jersey  closely  simulate 
in  contour  the  ordinary  wooden  barrel  as  standardized 
back  in  the  significant  ten-year  period.  Intervener-appel¬ 
lee’s  witness  Hand,  manager  of  this  cooperag^  department 
of  the  Standard  Oil  Company,  introduced  Petitioner’s  Ex¬ 
hibit  184 — Bayonne  Steel  Barrel  Circular  (one  of  the  docu¬ 
ments  in  Intervener’s  Exhibit  33),  which  includes  a  cut  in 
the  lower  half  of  the  last  page  illustrating  the  type  of  steel 
barrel  referred  to  by  Mr.  Hand  and  the  diameter  within  the 
chime  of  which  is  19$  inches.  Mr.  Hand  testified  (Applnt. 
App.  Ill,  112,  Q’s  15  and  16),  that  the  diameter  within 
the  chime  of  the  Standard  Oil  Company  steel  barrel  was 
19f  inches  and  that  no  change  had  been  njiade  in  that 
dimension.  Intervener-appellee’s  brief  contains  nothing 
of  significance  in  combatting  appellant’s  shoeing  that  the 
type  of  barrel  used  back  in  the  significant  tenj-vear  period 
had  a  diameter  within  the  chime  of  19$  inches  and  that 
there  is  nothing  of  record  to  show  that  intervener’s  prede¬ 
cessor  used  any  other  type  of  barrel  for  its  packages. 

Photolitho  E  in  the  Appendix  to  this  brief  shows  how 
nicely  the  stencil  Intervener-Defendant’s  Exhibit  11  (Pet. 
Ex.  1)  fits  within  the  chime  of  the  modern  steil  drum.  By 
comparing  this  Photolitho  E  with  Photolithos  A ,  B  and  D  it 
will  be  clear  that  the  stencil  was  shaped  at  its  two  lower 
corners  not  to  fit  a  half  barrel  or  a  wood  oil  barrel  (even 
though  the  wood  barrel  had  a  diameter  within  its  chime 
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of  20$  inches),  but  was  shaped  to  fit  within  the  chime  of 
the  modern  steel  drum,  which  did  not  come  into  general 
commercial  use  until  long  after  1905  and  quite  clearly  was 
not  used  in  the  barrel  house  of  Superior  Oil  Works,  Ltd., 
until  after  the  year  1905. 

Re  Photolitho  No.  1,  Tipped-In  After  Page  50  of  Inter¬ 
vener-Appellee’s  Brief. 

This  Photolitho  No.  1  is  a  peculiar  illustration.  It  seems 
to  show  that  the  stencil  Intervener’s  Exhibit  11  does  not 
fit  so  badly  within  the  chime  of  a  barrel  head  having  a 
diameter  of  20$  inches.  As  has  been  demonstrated,  the 
standard  size  of  oil  barrel  back  during  the  significant  period 
had  a  diameter  within  the  chime  of  19$  inches,  but  inter¬ 
vener-appellee  introduced  some  very  implausible  and  un¬ 
convincing  testimony  that  in  the  territory  in  and  around 
Warren,  Pa.,  the  standard  oil  barrel  had  a  diameter  of 
head  within  the  chime  of  20$  inches. 

In  an  attempt  to  show  that  the  stencil  Intervener’s  Ex¬ 
hibit  11  does  not  fit  so  badly  within  a  chime  of  20$  inches, 
intervener-appellee  has  chosen  to  locate  the  lower  left 
corner  of  the  stencil  against  an  imperfect  stave  in  Peti¬ 
tioner’s  Exhibit  177  (I.-D.  Ex.  34),  which'  imperfect  stave, 
at  one  edge  thereof,  has  a  thickness  less  than  the  thickness 
of  any  other  of  the  twenty-six  staves  in  the  barrel.  In 
order  to  pick  out  this  imperfect  stave  intervener-appellee 
had  to  place  the  stencil  with  the  lettering  parallel  with  the 
lengths  of  the  segments  making  up  the  barrel  head,  that  is 
— along  the  grain  of  the  wood  in  the  barrel  head.  In  other 
w’ords,  it  was  necessary  for  intervener-appellee  to  choose  a 
position  of  the  stencil  contrary  to  the  practice  of  barrel 
house  men  in  applying  the  stencil  to  the  head  of  a  barrel. 
As  testified  to  by  intervener-appellee’s  own  witness  Cop- 
penhoefer  (Applnt.  App.  93,  Qs.  79,  80),  the  standard  prac- 
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tice  was  to  place  the  stencil  crosswise  of  the  grain  of  the 
wood  in  the  barrel  head. 

Photolitho  C  in  the  Appendix  to  this  brief  (is  taken  from 
an  unretouched  negative  showing  the  stencil  placed  on 
Petitioner’s  Exhibit  177  (I.-D.  Ex.  34)  in  the  improper 
fashion  shown  in  Photolitho  No.  1  in  Superior’s  Appendix. 
Your  Honors  are  invited  to  compare  this  Photolitho  C  with 
Photolitho  D,  in  which  the  stencil  is  properly  placed  cross¬ 
wise  of  the  grain  of  the  wood  in  the  barrel  head.  Photolitho 
C  and  Photolitho  D  both  show  the  stencil  placed  upon  a 
barrel  head  having  a  diameter  of  20f  inches  within  the 
chime,  which,  as  has  been  demonstrated  hereinbefore,  is 
one  inch  in  excess  of  the  standardized  size  of  barrel  end 
as  used  in  the  oil  industry  during  the  significant  ten-year 
period  ending  in  1905.  Photolitho  D  shows  tfiat  the  stencil 
placed  as  it  should  be  with  the  lettering  crcjsswise  of  the 
grain  does  not  fit  at  all  well  even  within  a  chiijne  of  20f  inch 
diameter.  The  stencil  was  never  cut  to  fit  within  this 
chime. 

Photolitho  B  in  the  Appendix  to  this  brief  shows  the 
same  stencil  applied  to  a  barrel  end  having  a  diameter 
within  the  chime  of  approximately  19$  inches,  this  being 
the  standardized  size  of  barrel  in  the  oil  industry  during 
the  significant  ten-year  period.  The  stencil  was  never  cut 
to  fit  this  chime. 

It  should  be  remembered  that  the  lower  corners  of  the 
stencil  Petitioner’s  Exhibit  1  (I.-D.  Ex.  11)  x{ere  cut  off  to 
fit  the  chime  so  as  to  bring  the  brand  down  to  the  lower 
part  of  the  head,  giving  more  room  above  the  branding  for 
the  gross  and  tare  weights  or  other  data  which  are  de¬ 
sirable  to  be  put  on  the  head  of  the  package.  (Mack, 
Applnt.  App.  40,  Q.  42,  and  Applnt.  App.  45,  RDQ.  112; 
Cogswell,  Applnt.  App.  47,  48,  Q.  52;  and  Eaton,  Applnt. 
App.  67,  Q.  48.) 
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Be  Fact  That  Stencil  Does  Not  Bear  the  Name  of  Inter¬ 
vener’s  Predecessor. 

Intervener-appellee  makes  only  the  weakest  attempt  to 
explain  the  glaring  discrepancy  that  the  stencil  npon 
which  the  Commissioner  relied  and  upon  which  the  Court 
below  relied  bears  the  words  “Refined  by  Superior  Oil 
Works’!.  During  the  significant  ten-year  period  and  for 
many  years  thereafter  the  name  of  the  company  alleged 
to  have  used  this  stencil  was  “Superior  Oil  Works,  Lim¬ 
ited.”  It  was  not  until  the  year  1916  that  the  name  was 
changed  to  “Superior  Oil  Works.”  Mr.  Eaton  was  Secre¬ 
tary-Treasurer  and  General  Manager  of  the  company  back 
in  the  significant  ten-year  period.  He  testified  that  the 
full  name  Superior  Oil  Works,  Ltd.,  was  used  on  all  legal 
papers  and  all  stationery  of  the  company,  and  that  he 
understood  that  the  letters  “Ltd.”  had  a  very  important 
commercial  significance.  Intervener-appellee  passes  over 
all  this  with  the  single  sentence  appearing  near  the  middle 
of  page  37  of  its  brief  reading: 

“The  word,  Limited ,  was  omitted  from  the  legal 
name  of  the  partnership,  as  it  appeared  on  the  exhibit- 
stencil  ;  the  purpose  of  this  omission  was  to  give  better 
balance  to  the  wording  of  the  latter  and  permit  of  the 
use  of  larger  type  in  the  name  (Cogswell,  Qs.  50,  51, 
p.  47  ibid.:  Eaton,  Q.  79,  p.  67:  XQs.  Ill  to  113,  p. 
68,  ibid.).” 

i  This  is  a  grossly  inadequate  explanation  of  this  glaring 
discrepancy. 

It  is  perfectly  clear  that  the  stencil  Intervener’s  Ex¬ 
hibit  11  did  not  exist  during  the  significant  ten-year  period 
ending  February  20,  1905. 
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Be  Intervener- Appellee’s  Contentions  That  j Certain  of 
Eustice’s  Testimony  Is  Inadmissible. 

On  pages  41  and  42  of  its  brief  intervener-appellee  takes 
the  position  that  certain  of  the  testimony  of  appellant’s 
witness  Eustice  should  be  stricken  out.  Thp  testimony 
refers  to  certain  exhibits,  a  portion  of  whicji  relates  to 
dates  subsequent  to  February  20,  1905.  Intervener-appel¬ 
lee’s  position  is  that  inasmuch  as  the  question  of  abandon¬ 
ment  of  appellant’s  trade-mark  had  not  been  raised  there 
is  no  reason  for  the  admission  of  these  particular  exhibits. 

The  short  answer  to  this  is  that  the  intervener-appellee 
went  to  great  lengths  to  show  that  appellant  had  not 
chosen  to  have  its  name  listed  in  certain  comjmercial  reg¬ 
isters  in  the  period  from  1905  down  to  the  tinjie  of  taking 
depositions.  The  taking  of  these  depositions  extended 
many  days,  and  these  depositions  were  urgecj.  before  the 
Court  below.  They  could  have  no  purpose  exdept  to  show 
abandonment. 

Though  intervener-appellee’s  showing  in  thi^  connection 
was  of  the  flimsiest  nature,  caution  demanded  that  this 
showing  of  abandonment  be  met. 

Intervener-appellee  also  takes  the  position  that  the 
testimony  of  the  witness  Eustice  should  be  disregarded  on 
the  ground  that  he  was  an  official  of  the  appellant  com¬ 
pany.  The  short  answer  to  this  is  that  intervener-appel¬ 
lee’s  witnesses  Mack,  Cogswell,  Eaton  and  Forces  were  all 
employees  and  Mr.  Eaton  was  an  officer  of  the  intervener- 
appellee  company  at  the  time  they  testified,  and  if  men* 
employment  by  a  party  to  this  controversy  jis  sufficient 
to  show  such  bias  that  a  witness’s  testimony  should  be 
disregarded,  then  there  is  nothing  left  in  this  ease  to  sup¬ 
port  intervener-appellee’s  contention  that  the  stencil  In¬ 
tervener’s  Exhibit  11  existed  during  the  ten-year  period 
terminating  February  20,  1905. 
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Re  Intervener- Appellee’s  Paragraph  Heading 

“Argument”. 

Only  about  three  pages  of  intervener-appellee’s  brief 
are  devoted  to  its  argument.  This  argument  starts  below 
the  middle  of  page  47  and  ends  below  the  middle  of  page 
50.  The  points  of  this  argument  may  be  discussed  briefly 
as  follows: 

Re  Argument  (a). 

Intervener-appellee  contends  that  the  trade-marks  in 
question  are  insusceptible  of  actual  trade-mark  use,  citing 
a  number  of  cases,  none  of  which  fall  within  the  ten-year 
proviso  of  the  Trade-Mark  Act  of  1905,  under  which  ap¬ 
pellant’s  trade-marks  are  registered. 

A  short  answer  to  this  contention  by  intervener-appellee 
may  be  made  by  quoting  from  the  decision  of  the  United 
States  Supreme  Court  in  Thaddeus  Davids  Co.  v.  Davids, 
233  U.  S.  461  (pages  465  and  468),  as  follows: 

“The  fourth  proviso,  or  ten-year  clause,  has  mani¬ 
fest  reference  to  marks  which  are  not  technical  trade¬ 
marks;  otherwise,  it  would  have  no  effect.  *  *  * 

Congress  evidently  had  in  mind  the  fact  that  marks, 
,  although  not  susceptible  of  exclusive  appropriation 
at  common  law,  frequently  acquired  a  special  signifi¬ 
cance  in  connection  with  particular  commodities;  and 
the  language  of  the  fourth  proviso  was  carefully 
chosen  in  order  to  bring  within  the  statute  those 
I  marks  which,  while  not  being  technical  trade-marks, 
had  been  in  ‘actual  and  exclusive  use’  as  trade-marks 
for  ten  years  next  preceding  the  passage  of  the  act.” 
•  •  •  •  • 

“But  there  can  be  no  doubt  that  this  clause  does 
modify  the  general  limitations  contained  in  the  second 
proviso  with  respect  to  the  use  of  marks  consisting 
of  names  of  persons,  firms  or  corporations,  of  terms 
descriptive  of  character  and  quality,  or  of  geographi¬ 
cal  names  or  terms.  Marks  of  this  sort,  notwithstand- 
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ing  the  general  prohibition,  were  made  registrable 
when  the  applicant  or  his  predecessors  h^d  used  them, 
actually  and  exclusively,  as  trade-marks  for  the  de¬ 
scribed  period. 

In  this  view,  the  complainant  was  entitled  to  reg¬ 
ister  its  mark.” 

This  Court,  in  American  Watch  Co.  v.  Western  Clock 
Co.,  57  App.  D.  C.  7,  16  Fed.  2d  347,  held  tbje  geographic 
word  “America”  registrable  under  the  ten-^ear  proviso. 

The  Court  of  Appeals  for  the  Fourth  Circuit  held  in 
CocarCola  Co.  v.  Old  Dominion,  271  Fed.  600,  that  in  a 
trade-mark  registration  under  the  ten-year  proviso  the 
question  of  descriptiveness  was  immaterial. 

To  show  that  the  Patent  Office  does  not  share  inter¬ 
vener-appellee ’s  contentions  relative  to  the  incapability 
of  the  registration  of  the  trade-mark  “Superior”  under 
the  proper  circumstances,  attention  is  invited  to  Petition¬ 
er’s  Record  (Plaintiff’s  Exhibit  37),  starting  just  above 
the  middle  of  page  566,  in  which  intervener  requests  that 
the  Examiner  of  Interferences  for  Trade-Msjrks  take  ju¬ 
dicial  notice  of  a  great  number  of  registrajtions  of  the 
trade-marks  “Superieur”  and  “Superior”  for  various 
articles  of  merchandise. 

Re  Argument  (b). 

Intervener-appellee  contends  that  the  notation  “Supe¬ 
rior”  has  become  publici  juris,  citing  several  cases,  which 
seem  to  have  no  pertinency  whatsoever  inasmuch  as  no 
exclusive  use  under  the  ten-year  proviso  had  tjeen  claimed. 

Re  Argument  (c). 

In  this  paragraph  intervener-appellee  contends  that  ap¬ 
pellant’s  trade-marks  are  invalid  for  the  reason  that  a 
company  named  “The  Superior  Company”  l^ad  been  in- 
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corporated  prior  to  the  applications  for  registrations.  This 
contention  has  no  significance  inasmuch  as  the  ten-year 
proviso  holds  that  even  though  the  mark  is  descriptive, 
or  geographic,  or  consists  merely  in  the  name  of  an  indi¬ 
vidual,  firm,  corporation,  or  association,  et  cetera,  never¬ 
theless 

“nothing  herein  shall  prevent  the  registration  of  any 
mark  used  by  the  applicant  or  its  predecessors  •  •  • 
in  commerce  •  •  *  among  the  several  States  #  •  * 
which  was  in  actual  and  exclusive  use  as  a  trade-mark 
of  the  applicant,  or  his  predecessors,  from  whom  he 
derived  title,  for  ten  years  next  preceding  February 
twentieth,  nineteen  hundred  and  five.”  (U.  S.  C., 
title  15,  sec.  85.) 

Ee  Argument  (d). 

Intervener-appellee  argues  that  the  registrations  in 
question  are  invalid  on  the  ground  of  non-occupancy  and 
under  Hanover  Star  Milling  Co.  v.  Metcalf,  240  U.  S.  403, 
and  cases  following  that  ruling. 

The  cases  referred  to  under  this  heading  have  no  bearing 
upon  the  present  controversy,  but  relate  to  quite  a  differ¬ 
ent  matter,  to  wit — whether  the  owner  of  a  trade-mark 
may  enjoin  the  use  of  a  trade-mark  in  a  territory  which  the 
trade-mark  owner  has  not  occupied. 

These  cases  have  no  pertinency  to  the  question  of 
whether  or  not  appellant’s  trade-mark  registrations  were 
improvidently  granted  under  the  ten-year  proviso  of  the 
Trade-Mark  Act  of  1905. 

Ee  Argument  (e). 

I  In  this  argument  intervener-appellee  contends  that  the 
registrations  in  question  are  invalid  because  of  the  alleged 
prior  users  previously  referred  to. 

The  alleged  adverse  use  by  Mr.  0 ’Mara’s  Superior  Oil 
Company  of  Cleveland  was  held  by  the  Commissioner  not 


to  have  been  proven  and  was  not  considered  worthy  of 
notice  by  the  Court  below.  The  fallacy  of  intervener-ap¬ 
pellee’s  contentions  in  this  regard  have  been  discussed 
previously  in  this  reply  brief,  pages  13  to  23. 

The  alleged  invalidating  user  relating  to  "he  marking 
of  tank  cars  by  intervener’s  predecessor  was  not  consid¬ 
ered  worthy  of  notice  by  any  of  the  three  tribunals  (see 
intervener-appellee’s  brief,  page  29).  This  Alleged  user 
has  been  discussed  hereinabove,  beginning  page  23. 

The  alleged  invalidating  user  by  intervener’s  predeces¬ 
sor  in  the  marking  of  its  barrel  ends  was  based  upon  the 
metal  stencil  Intervener’s  Exhibit  11,  which,  as  shown  on 
pages  28  to  48  of  the  main  Brief  on  Behalf  of  Appellant 
and  27  to  36  of  this  brief,  was  clearly  not  in  existence 
during  the  significant  ten-year  period. 

Re  Argument  (f). 

This  argument  is  to  the  effect  that  certain  of  appellant’s 
proofs  are  inadmissible,  a  contention  that  was  not  consid¬ 
ered  worthy  of  notice  by  the  Commissioner  nor  by  the 
Court  below.  Inasmuch  as  the  invoices  to  which  inter¬ 
vener-appellee  objects  were  taken  from  the  files  of  the 
appellant  company,  which  files  were  used  in  the  ordinary 
course  of  business  of  that  company  and  were  i  dentified  by 
the  president  of  the  company,  the  invoices  appear  to  be 
perfectly  admissible. 

Under  this  paragraph  “f”  Superior  also  states  that 
the  photographic  reproduction  tipped  in  after  page  180 
of  intervener-appellee’s  Appendix  establishes  that  Galena 
had  adopted  a  pictorial  scene,  and  not  the  words  “The 
Superior”,  as  its  trade-mark. 

This  photographic  reproduction  is  not  part  of  the  record 
before  this  Court.  It  is  part  of  a  bundle  of  papers  intro¬ 
duced  before  the  Court  below  as  Intervener-foefendant’s 
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Exhibit  29-A,  but  was  not  included  in  the  Designation  of 
!  Record  of  any  of  the  parties  to  this  suit.  It  may  be  stated 
i  briefly  that  this  photographic  reproduction  illustrates  only 
one  of  a  number  of  specimens  filed  in  the  Patent  Office 
!  with  the  applications  for  Galena’s  registrations.  Others 
including  those  reproduced  in  Petitioner’s  Record  (PI. 
Ex.  37),  opposite  page  8  thereof,  show  the  word  “Supe¬ 
rior”  prominently  displayed  as  the  trade-mark. 

Superior’s  contention  in  this  connection  falls  flat. 

!  Re  Argument  (g). 

This  argument  seems  to  be  based  upon  the  unreliable 
testimony  of  the  witnesses  Mook  and  Coppenhoefer, 

1  strangers  to  the  intervener,  who  testified  concerning  the 
1  fact  that  a  certain  barrel,  which  they  had  first  seen  only 
a  few  days  before  they  testified,  looked  like  an  oil  barrel, 
and  had  a  diameter  within  the  chime  at  one  end  of  ap¬ 
proximately  20f  inches  and  a  diameter  at  the  other  end 
of  a  larger  dimension,  apparently  being  an  oil  barrel  at 
one  end  and  not  an  oil  barrel  at  the  other  end. 

According  to  this  Argument  (g),  the  first  introduction 
of  the  steel  drum  was  in  1898,  but  no  contention  is  made 
that  intervener’s  predecessor  ever  used  the  steel  drum 
during  the  significant  ten-year  period,  and  no  mention  is 
i  made  of  the  testimony  of  intervener’s  own  witness  that 
the  steel  drum  was  not  a  competitor  of  the  wooden  barrel 
1  until  the  year  1908,  or  later,  as  discussed  hereinabove  be¬ 
ginning  page  32. 

Re  Argument  (h). 

This  is  an  argument  to  the  effect  that  this  Court,  under 
Rule  52  of  the  Rules  of  Civil  Procedure,  should  follow  the 
judgment  of  the  Court  below. 

In  this  connection  intervener-appellee,  on  page  7  of 
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its  brief,  adopts  the  faulty  practice  of  recitihg  only  that 
portion  of  a  quotation  which  it  desires  to  have  noticed. 
On  page  7  of  its  brief  intervener-appellee  states : 

“Rule  52  of  the  new  Rules  of  Civil  Procedure  reads 
in  part,  as  follows:  ‘Findings  of  fact  shall  not  be  set 
aside  unless  clearly  erroneous  .  .  . 

The  significant  portion  of  this  sentence,  omitjted  from  in¬ 
tervener-appellee’s  quotation,  is: 

“ and  due  regard  shall  be  given  to  the  opportunity 
of  the  trial  court  to  judge  of  the  credibility  of  the 
witnesses.” 

Though  intervener-appellee  forced  appellant,  in  order 
to  preserve  its  rights,  to  file  a  complaint  under  Sec.  4915 
R.  S.,  intervener-appellee  introduced  no  witnesses  and  the 
trial  court  had  no  opportunity  to  judge  of  the  credibility 
of  any  witnesses  by  seeing  or  hearing  them  and,  of  course, 
the  tribunals  of  the  Patent  Office  had  no  such  opportunity 
to  judge  the  credibility  of  any  witnesses. 

Without  attempting  to  explain  its  significance,  inter¬ 
vener-appellee  cites  the  case  of  Morgan  v.  Daniels,  153 
IT.  S.  120,  124.  This  Morgan  v.  Daniels  case  involved  a 
Patent  Office  interference  over  an  invention  in  a  mechani¬ 
cal  device,  in  which  the  findings  of  fact  of  the  tribunals  of 
the  Patent  Office  are  always  given  great  weight  because 
such  tribunals  are  presumed  to  be  well  equipped  to  pass 
upon  the  details  of  inventions  in  mechanical  devices. 

This  Court,  in  the  case  of  Abbott  v.  Coe,  71  App.  D.  C. 
195,  109  Fed.  2d  449,  has  stated  clearly  the  reasons  why 
the  principles  of  the  Morgan  v.  Daniels  decision  have  par¬ 
ticular  reference  to  the  technical  questions  having  to  do 
with  the  question  whether  or  not  an  applicant  is  entitled 
to  a  patent.  This  Court  stated,  on  page  451  of  109  Fed. 
2d: 

“  ‘A  mere  preponderance  of  evidence’  :.s  not  enough 
to  justify  reversing  the  Patent  Office  and  deciding 

.  I 
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that  an  applicant  is  entitled  to  a  patent.  Morgan  v. 
Daniels ,  153  U.  S.  120,  124,  14  S.  Ct.  772,  773,  38  L. 
Ed.  657.  ‘While  the  judgment  of  the  Patent  Office 
officials  is  not  absolutely  binding  on  the  courts,  it  is 
entitled  to  great  weight,  and  is  to  be  overcome  by 
clear  proof  of  mistake.  ’  Robertson  v.  Cooper ,  4  Cir., 
46  F.  2d  766,  768.  Oldroyd  v.  Morgan ,  58  App.  D.  C. 
78,  24  F.  2d  1004;  Austin  v.  Coe,  63  App.  D.  C.  94,  69  F. 
2d  832.  These  principles  have  special  force  when  the 
administrative  tribunal  of  the  Patent  Office  has  de¬ 
cided  a  technical  question  within  its  field,  for  ‘it  is 
just  such  questions  that  the  administrative  tribunal 
is  pre-eminently  qualified  to  solve.’  Gold  v.  Gold,  7 
Cir.,  237  F.  84,  86.  The  question  of  invention  is  within 
this  category;  ‘The  Patent  Office  has  the  equipment 
for  deciding  intricate  and  technical  questions  of  this 
character.’  Robertson  v.  Cooper ,  4  Cir.,  46  F.  2d 
766,  768.  In  re  Alden,  65  F.  2d  136,  137.  As  Judge 
Learned  Hand  has  said,  ‘An  invention  is  a  new  dis¬ 
play  of  ingenuity  beyond  the  compass  of  the  routineer. 
*  •  •  The  question  must  be  resolved  by  a  subjec¬ 
tive  opinion  as  to  what  seems  an  easy  step  and  what 
does  not.’  Kirsch  Mfg.  Co.  v.  Gould  Mersereau  Co., 
Inc.,  2  Cir.,  6  F.  2d  793,  794.  In  distinguishing  easy 
steps  from  others,  expertness  in  the  special  field  is  a 
great  advantage.” 

In  the  present  case  no  questions  are  involved  which  the 
tribunals  of  the  Patent  Office  are  particularly  equipped 
to  pass  upon.  No  difficult  questions  of  fact  are  involved,- 
the  only  real  question  being  a  question  of  law  as  to  whether 
or  not  credence  is  to  be  given  to  deposition  testimony  given 
a  great  number  of  years  after  the  events  forming  the  sub¬ 
ject  matter  of  such  testimony.  In  the  Morgan  v.  Daniels 
case  the  plaintiff  chose  to  bring  his  action  under  Sec.  4915 
R.  S.,  thereby  distinguishing  from  the  present  case,  in  which 
the  plaintiff  was  forced  by  the  intervener-defendant  to 
bring  its  action  under  Sec.  4915  R.  S. 

The  appellant  herein,  in  attempting  to  have  corrected 
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what  it  considers  to  be  the  erroneous  conclusion  of  the 
Commissioner  of  Patents,  filed  its  appeal  in  the  regular 
way  to  the  Court  of  Customs  and  Patent  Appeals,  in 
which  particular  this  case  distinguishes  from  Morgan  v. 
Daniels,  in  which  case  Mr.  Justice  Brewer  stated,  page  123 
of  the  TJ.  S.  Reports : 

“The  case  as  presented  to  the  Circuit  Court  was  not 
that  of  a  mere  appeal  from  a  decision  of  the  Patent 
Office,  nor  subject  to  the  rule  which  controls  a  chan¬ 
cellor  in  examining  a  report  of  a  master,  or  an 
appellate  court  in  reviewing  findings  of  fact  made  by 
the  trial  court.” 

The  court  in  the  Morgan  v.  Daniels  decisio^i  laid  con¬ 
siderable  stress  upon  the  fact  that  the  case  before  it  was 
something  more  than  a  mere  appeal.  On  page  124  of  the 
U.  S.. Reports  Mr.  Justice  Brewer  stated: 

“But  this  is  something  more  than  a  mere  appeal. 
It  is  an  application  to  the  court  to  set  aside  the  action 
of  one  of  the  executive  departments  of  the  govern¬ 
ment.  The  one  charged  with  the  administration  of 
the  patent  system  had  finished  its  investigations  and 
made  its  determination  with  respect  to  the 'question  of 
priority  of  invention.  That  determination  gave  to  the 
defendant  the  exclusive  rights  of  a  patentee.”  (Em¬ 
phasis  added.) 

On  page  125  of  the  U.  S.  Reports  Mr.  Justice  Brewer 
continued : 

“Upon  principle  and  authority,  therefore,  it  must  be 
laid  down  as  a  rule  that  where  the  question  decided  in 
the  Patent  Office  is  one  between  contesting  parties 
as  to  priority  of  invention,  the  decision  there  made 
must  be  accepted  as  controlling  upon  that  question  of 
fact  in  any  subsequent  suit  between  the  sdme  parties, 
unless  the  contrary  is  established  by  testimony  which 
in  character  and  amount  carries  thorough  donviction.  ” 
(Emphasis  added.) 

In  the  later  case  of  Radio  Corp.  of  America  v.  Radio 
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Engineering,  293  U.  S.  1,  9  (1934),  the  Supreme  Court 
stated : 

“•  •  *  the  requirement  of  evidence  sufficient 
to  carry  conviction  to  the  mind  is  little  more  than 
another  form  of  words  for  the  requirement  that  the 
presumption  of  validity  shall  prevail  against  strangers 
as  well  as  parties  unless  the  countervailing  evidence  is 
clear  and  satisfactory.” 

It  is  to  be  remembered  that  to  impose  upon  a  registrant 
i  under  the  ten-year  proviso  the  task  of  affirmatively  estab¬ 
lishing  exclusive  use  during  the  significant  ten-year  period 
i  is  in  reality  to  impose  the  task  of  proving  a  negative  prop- 
i  osition.  To  prove  with  mathematical  certainty  that  no  one 
i  in  the  entire  United  States  had  ever,  during  the  significant 
ten-year  period,  used  a  trade-mark  in  derogation  of  appel- 
!  lant’s  claim  for  exclusiveness  would,  of  course,  be  an  utter 
!  impossibility  and  such  an  impossibility  was  never  intended 
i  by  the  Congress  of  the  United  States.  In  view  of  this 
i  fact,  it  would  be  a  ridiculous  conclusion  that  a  prevailing 
i  petitioner  for  cancellation  in  the  Patent  Office  could,  by 
his  mere  act  of  electing  to  have  further  proceedings  con¬ 
ducted  under  Sec.  4915  R.  S.,  cause  the  perpetuation  of 
an  error  of  an  administrative  tribunal. 

It  is  to  be  remembered  also  that  the  tribunals  of  the 
Patent  Office  did  not  see  the  witnesses,  but  that  all  testi¬ 
mony  was  taken  by  deposition  at  points  other  than  the 
Patent  Office.  As  was  stated  in  the  case  of  Uihlein  et  at.  v. 
General  Electric  Co.,  47  F.  (2d)  997,  1003: 

“Where  the  testimony  is  taken  by  deposition  *  *  # 
findings  of  a  trial  court,  while  worthy  of  respect,  are 
not  conclusive  in  the  appellate  court.” 

i  The  Uihlein  v.  General  Electric  Co.  case  was  also  a  suit 
under  Sec.  4915  R.  S.,  and  in  that  case  the  court  continued : 

“In  short,  we  are  of  the  opinion  that  the  District 
Court  was  right  in  its  assumption  that  it  was  not 
bound  by  the  departmental  decisions,  even  though  the 
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testimony  before  those  tribunals  was  similar  to  that 
presented  in  the  District  Court.  The  statute,  which 
gave  to  the  litigants  the  right  to  present  the  case  anew 
to  the  District  Court  after  it  was  finally  closed  in  the 
Patent  Office,  imposed  upon  the  District  Judge  the 
obligation  of  hearing  the  evidence  and  determining 
the  issues  in  the  light  of  the  rule  laid  down  by  the 
Supreme  Court,  but  not  controlled  by  the  decisions  of 
the  Patent  Office  tribunals.’ ’  (p.  999.) 

It  should  also  be  remembered  that  the  findings  of  fact 
of  the  Commissioner  of  Patents  were  directly  contra  to 
the  findings  of  fact  of  the  Examiner  of  Interferences  for 
Trade-Marks.  The  Commissioner  found  that  those  facts 
which  had  been  held  by  the  Examiner  of  Interferences  to 
have  been  established  were  in  fact  not  established,  but  the 
Commissioner  found  that  another  alleged  fact  had  been 
established,  though  the  Examiner  of  Interferences  had 
not  dignified  that  alleged  fact  with  discussion.  In  other 
words,  the  Commissioner  of  Patents  founc[  only  one 
alleged  fact  to  have  been  established,  that  is-|the  alleged 
branding  of  barrels  by  intervener’s  predecessor  by  means 
of  the  metal  stencil  (Int.-Def.  Ex.  11,  Pet.  Ex.  1)  The  Court 
below  based  his  decision  solely  upon  the  alleged  branding 
of  barrels  by  intervener’s  predecessor  by  means  of  the 
metal  stencil  (Int.-Def.  Ex.  11,  Pet.  Ex.  1). 

In  view  of  these  facts  attention  is  invited  to  tl|ie  following 
language  taken  from  the  case  of  Williams  v.  Williams,  61 
F.  (2d)  257,  262,  C.  C.  A.  7  (1932) : 

“It  will  be  observed  that  the  master  and  the  Dis¬ 
trict  Court  are  in  accord  on  the  proposition  that  a  con¬ 
fidential  relation  existed  between  Charles  and  Thomas 
at  all  times  during  the  period  when  the  transactions  in 
question  in  this  case  were  had.  On  the  question  of  the 
mental  capacity  or  incapacity  of  Thomas  during  this 
period,  the  master  and  the  District  Court  are  not  fully 
in  accord.  The  finding  of  the  District  Court  on  this 
issue  of  fact  is  presumptively  correct,  but  it  may  be  suc¬ 
cessfully  assailed  if  the  court  went  against  the  clear 
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weight  of  the  evidence.  Uihlein  v.  Gen.  Electric  Co.,  (C. 
C.  A.)  47  F.  (2’d)  997, 1002,  and  cases  there  cited.’ ’ 

Attention  is  also  invited  to  the  following  significant 
language  taken  from  Chain  O’ Mines,  Inc.,  et  al.  v.  United 
Gilpin  Corp.,  et  al.,  C.  C.  A.  7,  109  F.  (2d)  617,  622: 

“When  we  find  the  record  consists,  as  here,  largely 
of  documentary  proof,  the  duty  to  give  it  our  con¬ 
struction,  instead  of  accepting  the  views  of  the  trial 
court,  is  clear  and  cannot  be  avoided.  Uihlein  v.  General 
Electric  Co.,  7  Cir.,  47  F.  (2d)  997.” 

It  is  respectfully  submitted  that  the  Commissioner  and 
the  Court  below  went  against  the  clear  weight  of  the 
evidence  and  were  clearly  mistaken  and  the  Morgan  v. 
Daniels  decision  is  of  no  significance  in  this  case. 

The  real  point  in  this  case  is  a  question  of  law,  as  to 
whether  or  not  credence  should  be  given  to  the  oral  testi¬ 
mony  by  deposition  of  vitally  interested  employees  of  the 
intervener-appellee  company  as  to  the  use  of  a  specific 
metal  stencil,  given  approximately  thirty  years  after  such 
alleged  use,  the  stencil  bearing  no  significant  identifying 
markings  and  being  identified  by  no  documentary  evidence, 
this  oral  testimony  being  contradicted  by  the  stencil  itself. 
Elder  Dempster  &  Co.  v.  Menge,  C.  C.  A.  5th,  160  Fed.  341, 
346 ;  American  Car  and  Foundry  Co.  v.  Kinderman,  C.  C. 
A.  8th,  216  Fed.  499,  502. 

Ee  Argument  (i) 

i  This  argument  relates  to  the  allegation  of  laches. 

This  argument  has  been  fully  discussed  on  pages  18  to 
21  of  appellant’s  main  brief  and  on  pages  6  to  9  of  this 
brief. 

Ee  Similarity  to  New  Wrinkle  Case. 

Intervener-appellee  makes  no  attempt  to  answer  the 
charge  made  by  appellant  that  intervener-appellee  pursued 
reprehensible  tactics  in  compelling  appellant,  in  order  to 
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preserve  its  rights,  to  proceed  by  way  of  a  complaint 
under  Sec.  4915  R.  S.  when  intervener-appellee  had  no 
new  evidence  of  any  material  nature  to  present. 

This  practice  of  inaugurating  litigation  underf  Sec.  4915 
instead  of  adopting  the  regular  course  of  appeal  tp  the  Court 
of  Customs  and  Patent  Appeals  was  condemned  by  the 
District  Court  of  the  United  States  for  the  District  of 
Columbia  in  the  case  of  New  Wrinkle,  Inc.,  v.  Cbe,  decided 
January  17,  1940,  and  reported  in  31  Fed.  Su]j>p.  415.  A 
very  sound  statement  by  Mr.  Justice  Luhring  in  this  case 
is  as  follows: 

•  “If,  in  the  guise  of  a  proceeding  in  equity  under 
R.  S.  Sec.  4915,  the  jurisdiction  of  this  court  may  be 
invoked  to  review  the  record  of  the  Patent  Office  and 
exercise  appellate  jurisdiction  over  that  office,  the 
purpose  of  Congress  will  be  thwarted  wjien  appeal 
is  taken  from  our  decision  to  the  United  Spates  Court 
of  Appeals  for  the  District  of  Columbia.  In  such  case 
instead  of  reducing  appeals  from  the  Patent  Office  they 
will  be  increased. 

It  is  true  that  the  defeated  applicant  for  a  patent 
has  an  election  to  proceed  either  by  way  <^f  appeal  to 
the  United  States  Court  of  Customs  and  patent  Ap¬ 
peals  or  by  bill  in  equity  in  this  court]  It  would 
seem,  however,  that  this  election  should  pe  had  only 
in  cases  where  the  applicant  desires  to  present  evidence 
to  the  equity  court  according  to  the  rules  olf  procedure 
of  that  court.  When  no  such  evidence  is  available  or 
when  the  applicant  relies  solely  on  the  record  before 
the  Patent  Office,  there  should  be  an  appeal  to  the 
United  States  Court  of  Customs  and  Patent  Appeals.” 

Intervener-appellee  makes  no  showing  to  pombat  the 
request  appearing  just  below  the  middle  of  page  23  of 
appellant’s  main  brief  that  this  Court  in  its  mandate  should 
state  definitely  that  in  no  case  should  costs  be  awarded 
the  intervener. 
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Conclusion. 

It  is  respectfully  submitted  that  nothing  of  substance  is 
contained  in  the  brief  of  the  appellee  or  the  brief  of  the 
intervener-appellee  to  combat  the  showing  in  appellant’s 
main  brief.  It  is  submitted,  therefore,  that  the  decision 
of  the  District  Court  should  be  reversed — 

(a)  because  of  laches  on  the  part  of  the  petitioner  for 
cancellation; 

0 

(b)  because  the  petitioner  for  cancellation  has  made  no 
showing  of  injury; 

(c)  because  no  evidence  entitled  to  credence  has  been 
offered  showing  any  use  adverse  to  appellant’s  claim  of 
continuous  and  exclusive  use  of  its  trade-marks  during 
the  significant  ten-year  period  ending  February  20,  1905; 
and 

(d)  because  the  Court  below  went  against  the  clear 
weight  of  the  evidence  and  was  clearly  mistaken. 

In  any  event,  in  view  of  the  reprehensible  tactics  in  com¬ 
pelling  appellant,  in  order  to  preserve  its  rights,  to  bring 
suit  under  Sec.  4915  R.  S.  when  intervener-appellee  had 
no  testimony  of  any  material  nature  over  and  above  what 
was  before  the  Patent  Office,  a  mandate  should  issue  hold¬ 
ing,  under  the  doctrine  of  New  Wrinkle,  Inc .  v.  Coe.,  that 
no  costs  should  be  awarded  to  intervener. 

Respectfully  submitted, 

Galena  Manufacturing  Company  of  Illinois, 

By  E.  W.  Shepard, 

Its  Attorney. 

Ralph  Munden, 

Of  Counsel. 

May  9,  1942. 
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APPELLANT’S  ADDITIONAL  APPE 


NDIX. 


Prom  redirect  examination  of  Superior’s  witijess  George 
F.  Coppenhoefer,  pages  459  and  460  of  Petitioner’s  Rec¬ 
ord,  Plaintiff’s  Exhibit  37: 

RDQ.  216.  In  shipping  wooden  barrels  of  oil  at  the  re¬ 
fineries  of  Seneca  Oil  Works  and  United  Refining  Company 
prior  to  1905,  please  tell  us  how,  in  the  domestic  trade, 


the  barrels  were  marked  with  the  name  of  the 

A.  Why,  they  were  branded  whatever  thej 
called  for. 


RDQ.  217.  You  misunderstood  my  question 
ping  barrels  of  oil  in  the  domestic  trade,  the  n 
consignee  had,  of  course,  to  be  marked  by  some 
the  barrel.  Just  what  means  were  customaril; 
the  time  specified  in  my  last  preceding  questio 


consignee. 

consignee 

In  ship- 
bme  of  the 
means,  on 
y  used  at 
n? 
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•  •  *  •  • 

A.  Well,  we  would  brand  his  name  on  the  barrel  if  we 
had  room,  and  if  not,  we  would  tag  it. 

RDQ.  218.  Was  any  different  procedure  followed  in  the 
export  trade? 

•  •  #  •  • 

A.  Outside  of  tagging,  I  don’t  think  that  there  was. 


From  testimony  of  Superior’s  witness  Benedict  H. 
Mathis,  pages  158,  159,  163,  164  and  168  of  Petitioner’s 
Supplemental  Record,  Plaintiff’s  Exhibit  40: 

Question  1.  What  is  your  name,  the  first  name  in  full? 

Answer.  Benedict  H.  Mathis. 

Q.  2.  What  is  your  age? 

A.  41. 

•  •  #  •  • 

Q.  4.  In  what  business  or  occupation  are  you  now  en¬ 
gaged? 

A.  I  am  treasurer  and  general  manager  of  the  Warren 
Tank  Car  Company. 

Q.  5.  Where  is  the  Warren  Tank  Car  Company  located? 

A.  Star  Brick,  Warren  County,  Penna. 

•  •  *  •  • 

Q.  11.  What  is  the  business  of  Warren  Tank  Car  Com¬ 
pany — that  is,  what  does  it  hold  itself  forth  to  the  public 
as  being  ready  to  do  as  a  service? 

A.  Repairing,  rebuilding  and  repainting  tank-cars. 

Q.  12.  Has  your  company,  Warren  Tank  Car  Company, 
done  work  of  this  nature  for  Superior  Oil  Works? 

A.  It  has. 

•  •  •  •  • 

Q.  45.  What  does  this  photograph,  Exhibit  193,  show 
as  to  whether  the  car  depicted  by  it  is  a  refinished  car  or  a 
new  car?  That  is,  please  state  whether  the  car  referred  to 
is  one  or  the  other. 
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A.  It  is  a  refinished  car. 

Q.  46.  Please  state  or  give  all  your  reasons  for  your 
last  answer. 

A.  The  tank  and  underframe  of  this  particular  car  were 
not  built  at  the  same  time;  underframe  and  tracks  being 
the  newer.  Another  reason  for  stating  this  is  a  refinished 
car  is  on  account  of  the  grease  and  dirt  collected  on  the 
wheels.  * 

•  •  *  •  I  • 

XQ.  66.  Referring  to  your  answer  to  Q.  46,  have  you 
any  way  of  placing  the  date  at  which  the  underframe  and 
trucks  shown  in  Petitioner’s  Exhibits  193  and  194  were 
built? 

A.  The  trucks  and  underframe  of  the  car  exhibited  as 
194  were  built  during  the  years  of  1909  to  1912. 


Photolitho  A:  Shows  Int.-Def.  Ex.  11  (Pe 
located  upon  head  of  half  barrel  PI. Ex. 28 
within  chime  approximately  17-3/32  inches 
chime  approximately  5/3  inch. 


Diameter 
Depth  of 


Photolitho  B:  Shows  stencil  Int.-Def.  Ex.  11  (Pet.  Ex. 
l)  in  place  upon  barrel  end  PI.  Ex.  29*  Diameter  within 
chime  approximately  19-3/4  inches. 


Photolitho  C:  Shows  stencil  Int.-Def.  Ex.  11  (Pet. 

Ex.  1)  located  upon  barrel  end  Pet.  Ex.  177,  correspond 
ing  to  Photolitho  No.  1  following  page  50  of  intervener 
appellee's  brief,  showing  stencil  incorrectly  placed 
lengthwise  of  the  grain  of  the  barrel  head  and  with  one 
comer  resting  upon  the  one  narrow  stave  in  the  barrel 
end.  Diameter  within  chime  approximately  20-3/4  inches 


Photolitho  D;  Shows  stencil  Int.-Def 
Ex.  1)  in  place  on  head  of  barrel  Pet 
ing  stencil  properly  placed  crosswise 


show- 

Diameter 


within  chime  approximately  20-3/4  inches 


•/* 


Photolitho  E:  Shows  stencil  Int.-Def.  Ex.  11  (Pet.Ex.l) 
in  place  upon  a  head  of  modem  steel  drum.  Diameter 
within  chime  approximately  22-1/4  inches. 


